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MINING LEASE AGREEMENT 

THIS AGREEMENT entered into this 20th day of January, 1983, by and 

between M. SETH HORNE, as Lessor, and W. W. GRACE, as Lessee. , 
WITNESSETH 

In consideration of Ten Dollars ($10.00) in hand paid by LESSEE 

to LESSOR, the receipt of which is hereby acknowledged, and in further con-

sideration of covenants, agree~ents and promises herein contained, the 

parties hereto agree as follows: 

1. LESSOR represents and warrants to LESSEE that to the best ot 

his knowledge he owns and has the right to exclusive possession of eight (8) 

Federal Mining Claims located in the northeast corner of Section 20, Town-

ship 20 S, Range 22 E, in the Tombstone Mining District, Cochise County , 

Arizona. The claims are known as HORNE NO. 110 through 117; that except 

for rights reserved to the United States with respect to unpatented mining 

cla1~s generally, the title to the said claims is free and clear Of all liens 

and encumbrances and ot all claims and rights ot third parties whatsoever; 

that the said claims have been properly and validly located under the mining 

laws of the State ot Arizona and the United States of America; that the said 

claims are in good standing, subs"isting and valid at the date hereof, and 

that the assessment work on behalf of said claims has been performed at the 

time, and in the manner and to the extent required by law. 

2. LESSOR, upon the terms set forth in this agreement hereby leases 

to LESSEE, all his interest in and to the said claims for a period of twenty-

five (25) years from and atter the date of this agreement, unless sooner 

terminated or torteited as hereinafter provided. 

3. LESSOR hereby leases to LESSEE all mineral rights to said prop-

erty subject to all Federal and other government regUlations. LESSEE shall 

have the complete and exclusive right ot access to and entry upon any part 

or allot the said claims, to undertake any and all types of mineral explora-

tion, development and mining work, together with the sole and exclusive right 

to possession ot the said claims and the sole and exclusive right to mine. 

remove, beneticate and sell for their own account, any and all ores and 

minerals In, upon, or under the said claims and the sole and exclusive right 



I Itt 
I to enjoy all privileges, easements and other appurtenances relative to the 

said claims. All ores and minerals severed trom the said claims shall there-

I upon be the property of LESSEE, subject, however, to the payments of royalties 

as provided herein. . 
LESSEE shall have the right to remove all ~achinery, warehouse 

stocks, except underground timbers, pipes, rails and any permanent buildings 

other than the mill building, 

I LESSEE shall have the right to use, as ~ay be reasonably required 

in the course of activities under this agreement, all waters, both surface 

I and sub-surface, on or within the said claims. 

4. Beginning on February I, 1983, LESSEE agrees to pay to LESSOR 

I a royalty minimum of One Hundred Dollars ($100.00) per month and a ~inimum 

of Two Hundred Dollars ($200.00) starting November I, 1983, and thereafter. 

I 
The amount of all such minimum royalties shall be credited against Lessees' 

obligation to pay production royalties as hereinafter provided. Such minimum 

I 
royalties shall be paid directly to LESSOR. LESSEE agrees to pay to LESSOR a 

production royalty equal to Seven and One-halt Percent (7 l/~) of the net 

smelter returns upon all ores and minerals and recoveries mined and sold 

for the property in question. This royalty shall be paid by the tenth (10th) 

of each month follOwing receipt of sales ot recovery. For the purpose of 

I this agreement, the term "net smelter returns" means the net amount received 

in payment for such ores, minerals or concentrates from the smelter or refin-

I 
ery after deduction of smelter or refinery charges, cost of railroad freight 

and taxes deducted by the smelter. No deductions from the net smelter returns 

I 
shall be made for mining or milling costs, or costs of delivery of ores, min-

eraIs or concentrates to the railroad for shipment to the smelter or refinery. 

In the event trucks are used to deliver such ores, minerals or concentrates 

I directly to the smelter or refinery, the cost thereof shall not exceed the 

cost of railroad freight for shipment to such smelter or refinery. Produc-

I tion royalties shall be paid to LESSOR directly by the smelter or refinery 

and proper notice and instruction shall be provided to the smelter or ref in-

ery by the parties hereto, directing such returns directly to LESSOR. In 

the event a smelter or refinery is not used to reduce the ores, minerals or 

I 
concentrates to the metals therein, there will be no deduction from the Seven 

and One-half Percent (7 l/~) royalty for smelting or refining charges and 

royalty payments will be based on the total value of the metals recovered. 

I 
I 
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5. LESSEE agrees to cause all exploration, development and pro-

duction work to be done in a good and ~inerlike manner and to confo~ in 

all respects to the mining laws and regulations of the State of Arizona 

and the United States of America as applicable. . 
6. LESSEE agrees, at his own cost and expense, to perfo~ or cause 

to be performed the annual labor and assessment work as required by the laws 

of the United States and the State of Arizona with respect to said claims 

for each assessment year beginning September I, 1982, and SO long thereafter 

as this agreement shall be in full force and effect. LESSEE agrees to c~-

plete .such annual labor and assessment work and to deliver to LESSOR an 

affidavit for same in a form suitable for recording, as provided by law, on 

or before June I, 1983, and a like affidavit on or before the first day of 

June of each and every year thereafter so long as this agreement shall be 

in full force and effect; provided, however, if LESSEE terainates this 

agreement on or before May 1 of any assessment year, LESSEE shall not be 

obligated to perfo~ any such annual labor for the assess~ent year in which 

such termination occurred. However, in the event LESSEE performs work on 

the said claims during an assessment year and terminates prior to May 1 of 

said year, LESSEE shall upon such te~ination furnish to LESSOR an affidavit 

of work so performed. LESSEE further agrees to do said assessment work for 

1982-83 within the next thirty (30) days from the date of this agreement 

and to furnish LESSOR proof of said work by August I, 1983. 

7. LESSEE shall keep the said claims free and clear of all liens 

for labor done or work performed thereon or Materials furniShed thereto. 

LESSEE will permit LESSOR to post upon the said claims, any non-liability 

notices provided for by Arizona law, and to record same within five (5) days 

of the execution hereof, and LESSEE agrees to maintain such notice or notices 

posted upon the said claims during the term hereof. LESSEE shall indemnify 

and save LESSOR harmless from any loss, cost or expenses resulting from any 

damages or injuries to third persons or property resulting from the operations 

on the said claims. LESSEE further agrees to carry workmen's compensation and 

such other adequate personal injury and property damage liability insurance 

to protect LESSOR against liability i~posed by law because of bodily injury 

or destruction ot property arising trom LESSEE's activities under this agree-

ment. 

- 3 -
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8. LESSOR or his duly authorized representatives shall be per­

mitted to enter upon the said claims and the workings thereon and therein 

at all reasonable times for the purpose of inspection, including the books 

and records, but such entry shall be at LESSOR's or such representatives' 

sale risk, and shall not interfere with the operations ot LESSEE.· 

9. LESSEE shall pay all taxes and assessments levied or imposed 

on the said claims, and falling due during the term of this agreement, 

whether assessed against real or personal property or possessory interest, 

and shall pay all the taxes imposed during the term ot this agreement upon 

ores, minerals, concentrates or bullion produced from the said claims, other 

than income taxes. Notwithstanding the foregoing, LESSEE shall have the 

right to tail to pay any tax or assessment in connection with a bona fide 

contest in any torm, concerning the validity ot any such tax or assessment, 

provided that they take all steps as shall be reasonably required to protect 

the interest of LESSOR, and to take such proceedings as they may deem in 

their sole and exclusive discretion desirable to secure cancellation, reduc­

tion or equalization thereot. LESSOR shall not be responsible for any portion 

of any taxes on machinery, equipment or improvements placed upon the said 

claims by LESSEE, unless such items shall be left upon the said claims and 

inure to the benefit of LESSOR. 

10. It is understood and agreed to by and between the parties 

hereto, that LESSEE will have the right to sell, assign or sublease his 

rights herein, but only upon the written approval by LESSOR of any such sale, 

assignment or sublease, which approval LESSOR will not arbitrarily withhold. 

No such sale, assignment or sublease shall relieve LESSEE of the obligations 

and duties hereunder, unless specifically relieved of such obligations and 

duties in writing by the LESSOR. 

11. LESSEE shall have the right to terminate this agreement at any 

time hereot by giving thirty (30) days' written notice ot the election to so 

terminate. Upon the giving of such notice, this agreement shall automatically 

terminate without further action ot the parties, and LESSEE shall be relieved 

ot all unaccrued obligations hereunder. All structures, machinery, equipment, 

supplies, appliances and tools brought upon the said claims by LESSEE shall 

remain his sale and exclusive property and shall not become affixed to the 

land. For the period ot three (3) months following the termination of this 

- 4 -
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agreement, if not in default of any of the terms hereof, LESSEE shall have 

the right to remove from the said claims any of the property placed thereon 

or there1n by him, prov1ded, however, that LESSEE shall leave all trackage, 

mine timbers, chutes and ladders in place. Any property of LESSEE remaining 

on the said claims three (3) months after such termination shall become and 

remain the property of LESSOR. 

12. The failure of LESSEE to make Or cause to be made any payment 

herein provided for or to keep or perform any agreement on his part to be 

kept and performed according to the terms and provisions hereof, shall at 

the election of the LESSOR constitute a forfeiture of this agreement; pro-

v1ded, however, that the LESSOR shall g1ve the LESSEE advance written notice 

of his intention to declare such forfeiture, specifying in particular the 

default or defaults relied upon by him. On any default of a payment of 

money to LESSOR, LESSEE shall have ten (10) days after being not1fied of 

the default as herein provided, in which to make payment to LESSOR, and if 

such payment is made, there shall be no forfeiture with respect thereto. 

On any other default, LESSEE shall have thirty (30) days after being not1fied 

of the default , as herein prov1ded, 1n wh1ch to cure such default or defaults, 

and if such default or defaults are fully cured within such thirty-day (30) 

period, there shall be no forfeiture with respect thereto. No waiver of 

and no failure or neglect on the part of the LESSOR to give notice of a 

default shall affect any subsequent default or impair the LESSOR's rights 

resulting therefrom. 

13. LESSEE agrees that all rock or waste material incidental to 

mining operations on the said claims shall be hoisted to the surface and 

not be gobbed in any underground workings without the written consent of 

LESSOR. 

14. LESSEE agrees that he is undertaking the work contemplated 

herein solely upon his own knowledge of the said claims and not by reason 

of any representations made by LESSOR or his representatives. 

15. Any notice or payments provided herein shall be deemed Buffi-

ciently given or made if mailed by registered or certified mail, return 

receipt requested, addressed to the party entitled to receive S&Me, as follows: 

LESSOR: M. Seth Horne 
3033 North Central Avenue 
Suite 707 
Phoenix, Arizona 85012 

- 5 -
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Scottsdale, Arizona 85251 
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I except as any party hereto shall otherwise instruct the other party by 

written notice. Any notice or payment provided for shall be deemed to 

I 
have been validly given or ~ade upon the mailing thereof. 

16. The terms, provisions, covenants and agreements herein con-. 
I 

tained shall extend to, be binding upon and inure to the benefit of the 

heirs, successors and assigns of the parties hereto. 

I 
IN WITNESS WHEREOF. the parties hereto have set their hands and 

seal. as of the date first above written. 

I LESSOR: 

I 
M. Seth Horne W. W. Grace <==; 

I 
STATE OF ARIZONA 

ss. 
COUNTY OF MARICOPA 

The foregoing instrument was acknowledged before ~e this ~ I 
d 

I day of January, 1983, by M. Seth Horne. 

I My commission expires: 

10 Oi> ,.It t:. 
~~~drr-

Notary Public 

7 } 

I STATE OF ARIZONA 
ss. 

I 
COUNTY OF MARICOPA 

~/a-The foregoing instrument was acknowledged before ~e this ~ 

I 
day of January, 1983, by W. W. Grace. 

I 
My commission expires: 

iO //~ /r, , 

~Llk 
Notary Public 

I 

I 
I - 6 -
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MINING LEASE AGREEMENT 

This Agreement entered into this 1st day of October, 1979 by and 

between M. Seth Horne, as Lessor, and W. W. Grace, Lessee. 

WITNESSETH 

In consideration of Ten Dollars ($10.00) in hand paid by Les~ee to 

Lessor, the receipt of which is hereby acknowledged and in further consideration 

of covenants, agreements and promises herein contained, the parties hereto agree 

as follows: 

1. Lessor represents and warrants to Lessees that to the best of his 

knowledge he owns and has the right to exclusive possession of eight (8) Federal 

Mining Claims located in the Northeast corner of Section 20, Township 20S, Range 22E 

in the Tombstone Mining District, Cochise County, Arizona. The claims are known as 

Horne No. 110 thru 117; that except for rights reserved to the United States with 

respect to unpatented mining claims generally, the title to the said claims is free 

and clear of all liens and encumbrances and of all claims and rights of third parties 

whatsoever; that the said claims have been properly and validly located under the 

mining laws of the State of Arizona and the United States of America; that the said 

claims are in good standing, subsisting and valid at the date hereof, and that the 

assessment work on behalf of said claims has been performed at the time, and in the 

manner and to the extent required by law. 

2. Lessor, upon the terms set forth in this agreement hereby leases to 

Lessees, all his interest in and to the said claims for a period of twenty five (25) 

years from and after the date of this agreement, unless sooner terminated or forfeited 

as hereinafter provided. 

3. Lessor hereby leases to Lessee all mineral rights to said property 

subject to all Federal and other Government regulations. Lessees shall have the 

complete and exclusive right of access to and entry upon any part or all of the said 

claims, to undertake any and all types of mineral exploration, development and mining 

work, together with the sole and exclusive right to possession of the said claims and 

the sole and exclusive right to mine, remove, beneficate and sell for their own 

account, any and all ores and minerals in, upon, or under the said claims and the sole 

and exclusive right to enjoy all privileges, easements and other appurtenances relative 

to the said claims. All ores and minerals severed from the said claims shall there­

upon be the property of Lessees, subject, however, to the payments of royalties as 

provided herein. 

Lessee shall have the right tQ remove all machinery, warehouse stocks, 

except underground timbers, pipes, rails and any permanent buildings other than the 

-1-
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I mill building. 

Lessees shall have the right to use, as may be reasonably required in the 

I course of activities under this agreement, all vaters, both surface and sub-surface, 

on or vithin the said claims. 
2 · /- :,'3 

I 
4. Reginning on April I, 1980. Lessees agree to pay to Lessor a 

royalty minimum of One Hundred Dollars ($100.00) per month and a minimum of 
/ ".>:/ ,1 .. >' ~ 

Two Hundred Dollars ($200.00) starting -{}etoberT,"-l980, and thereafter.~ The amount 

I of all such minimum royalties shall be credited against Lessees' obligation to pay 

production royalties as hereinafter provided. Such minimum royalities shall be 

I. paid directly to Lessor. Lesaees agree to pay to Lessor a production royalty equal 

to seven and one-half percent (7~%) of the net smelter returns upon all ores and 

I minerals and recoveries mined and sold for the property in question. This royalty 

shall be paid by the tenth (10th) of each month folloving receipt of sales of 

1 recovery. For the purpose of this agreement, the term "net smelter returns" means 

the net amount received in payment for such ores, minerals or concentrates from the 

I 
smelter or refinery after deduction of smelter or refinery charges, cost of railroad 

freight and taxes deducted by the smelter. No deductions from the net smelter returns 

shall be made for mining or milling costs, or costs of delivery of ores, minerals 

I or concentrates to the railroad for shipment to the smelter or refinery. In the event 

trucks are used to deliver such ores, minerals or concentrates directly to the smelter 

1 or refinery, the cost thereof shall not exceed the cost of railroad freight for 

shipment to such smelter or refinery. Production royalties shall be paid to Lessor 

I directly by the smelter or refinery and proper notice and instruction shall be 

provided to the smelter or refinery by the parties hereto, directing such returns 

I 
directly to Lessor. In the even t a smel ter or refinery is no t used t 0 reduce the 

ores, minerals or concentrates to the metals therein, there viII be no deduction 

I 
from the seven and one-half percent (7~%) royalty for smelting or refining charges and 

royalty payments viII be based on the total value of the metals recovered. 

5. Lessees agree to cause all exploration, development and production 

work to be done in a good and miner like manner and to conform in all respects to 

the mining lavs and regulations of the State of Arizons and the United States of 

I America as applicable. 

6. Lessees agree, at their own cost and expense, to perform or cause to 

I' be performed the annual labor and assessment vork as required by the lavs of the 

United States and the State of Arizona with respect to said claims for each assessment 

J.-

1 year beginning September I, ~9~9' and so long thereafter as this agreement shall be in 

I -2-
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full force and effect: Lessee agrees to complete such annual labor and assessment 

work and to deliver to Lessor an affidavit for same in a form suitable for record-

ing, as provided by law, on or before June I, 1980, and a like affidavit on or 

before the 1st day of June of each and every year thereafter so long as this 

agreement shall be in full force and effect; provided, however, if Lessee terminates 

this agreement on or before Hay I, of any assessment year, Lessee shall not be 

obligated to perform any such annual labor for the assessment year in which such 

termination occurred, however, in the event Lessee performs work on the said claims 

during an assessment year and terminate prior to May 1 of said year, Lessee shall 

upon such termination furnish to Lessor an affidavit of work so performed; Lessee 

further agrees to do said assessment work for 1979 within the next thirty (30) 

days from the date of this agreement and to furnish Lessor proof of said work by 
f- I- I "'5 

~1Aber-~"; 

7. Lessee shall keep the said claims free and clear of all liens for 

labor done or work performed thereon or materials furnished thereto. Lessee will 

permit Lessor to post upon the said claims, any non-liability notices provided for 

by Arizona law, and to record same, within five (5) days of the execution hereof, 

and Lessee agrees to maintain such notice or notices posted upon the said claims 

during the term hereof. Lessee shall indemnify and save Lessor harmless from any 

loss, cost or expenses resulting from any damages or injuries to third persons or 

property resulting from the operations on the said claims. Lessee further agrees 

to carry workmen's compensation and such other insurance as may be required by the 

Laws of the State of Arizona, in addition to adequate personal injury and property 

damage liability insurance to protect Lessor against liability imposed by law 

because of bodily injury or destruction of property arising from Lessee's 

activities under this agreement, 

8. Lessor or his duly authorized representatives, shall be permitted to 

enter upon the said claims and the workings thereon and therein at all reasonable 

times for the purpose of inspection, including the books and records, hut such 

entry shall be at Lessor's or such represenatives' sole risk, and shall not inter-

fere with the operations of Lessee. 

9. Lessee shall pay all taxes and assessments levied or imposed on the 

said claims, and falling due during the term of this agreement, whether assessed 

against real or personal property or possessory interest, and shall pay all the 

taxes imposed during the term of this agreement upon ores, minerals, concentrates 

or bullion produced from the said claims, other than income taxes. Not withstanding 

the foregoing, Lessee shall have the right to fail to pay any tax or assessment in 

connection with a bonafide contest in any form, concerning the validity of any such 

-3-
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tax or assessment, provided that they take all steps as shall be reasonably 

required to protect the interest of Lessor, and to take such proceedinp,s as they 

may deem in their sole and exclusive discretion desirable to secure cancellation, 

reduction or equalization thereof. Lessor shall not be responsible for any portion 

of any taxes on machinery, equipment or improvements placed upon the said claims by 

Lessee, unless such items shall be left upon the said claims and inure. to the 

benefit of Lessor. 

10. It is understood and agreed to by and between the parties hereto, that 

Lessee will have the right to sell, assign or sublease their rights herein, but only 

upon the written approval by Lessor of any such sale, assignment or sublease, which 

approval Lessor will not arbitrarily withhold. No such sale, assignment or suhlease 

shall relieve Lessee of the obligations and duties hereunder, unless specifically 

~/d of such o~ns and duties in writing by the Lessor. 

~ 11. ~eosot sft.Lessee shall have the right to terminate this agreement 

at any time hereof by giving thirty (30) days written notice of the election to so 

terminate. Upon the giving of such notice, this agreement shall automatically 

terminate without further action of the parties, and Lessee shall be relieved of all 

unaccrued obligations hereunder. All structures, machinery, equipment, supplies, 

appliances and tools brought upon the said claims by Lessee shall remain their sole 

and -exclusive property and shall not become affixed to the land. For the period of 

three (3) months following the termination of this agreement, if not in default of 

any of the terms hereof, Lessee shall have the right to remove from the said claims 

any of the property placed thereon or therein by them, provided, however, that 

Lessee shall leave all trackage, mine timbers, chutes and ladders in place. Any 

property of Lessee remaining on the said claims three (3) months after such 

termination shall become and remain the property of Lessor. 

12. The failure of Lessee to make or cause to be made any payment herein 

provided for or to keep or perform any agreement on their part to be kspt and 

performed according to the terms and provisions hereof, shall at the election of the 

Lessor constitute a forfeiture of this agreement; provided, however, that the Lessor 

shall give the Lessee advance written notice of his intention to declare such 

forfeiture, specifying in particular the default or defaults relied upon by him. 

On any default of a payment of money to Lessor, Lessee shall have ten (10) days after 

being notified of the default as herein provided, in which to make payment to Lessor, 

and if such payment is made there shall be no forfeiture with respect thereto. On 

any other default, Lessee shall have thirty (30) days after heing notified of the 

default, as herein provided, in which to cure such default or defaults, and if such 

default or defaults are fully cured within such thirty (30) day period there shall he 

-4-
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no forfeiture with respect thereto. No waiver of and no failure or neglect on the 

part of the Lessor to give notice of a default shall affect any subsequent default 

or impair the Lessor's rights resulting therefrom. 

13. Less~e agrees that all rock or waste material incidental to mining 

operations on the said claims shall be hoisted to the surface and not be gobbed in 

any underground workings without the written consent of Lessor. 

14. Lessee agrees that he is undertaking the work contemplated herein, 

solely upon his own knowledge of the said claims and not by reason of any representa-

tions made by Lessor or his representatives. 

15. Any notice or payments provided herein shall be deemed sufficiently 

given or made if mailed by registered or certified mail, return receipt requested, 

addressed to the party entitled to receive same, as follows: 

LESSOR 
H. Seth Horne 
3033 North Central Avenue 
Suite 707 
Phoenix, Arizona 85012 

LESSEE 
W. W. Grace 
8238 E. Indian School Road 
Scottsdale, Arizona 85251 

except as any party hereto shall otherwise instruct the other party by written notice. 

Any notice or payment provided for shall be deemed to have been validly given or 

made upon the mailing thereof. 

16. The terms, provisions, covenants and agreements herein contained shall 

extend to, be binding upon and inure to the benefit of the heirs, successors and 

assigns of the parties hereto. 

All notices regarding this agreement ahall be addressed to W. W. Grace, 

8238 East Indian School Road, Scottsdale, Arizona, as Lessee, and to M. Seth Horne, 

as Lessor, at 3033 North Central Avenue, Phoenix, Arizona. 

IN WITNESS WHEREOF, the parties hereto have set their hands and seals as 

of the date first above written. 

LESSOR 

W. w • .crace- '"S 

STATE OF ARIZONA 
ss 

COUNTY OF MARICOPA 

The foregoing instrument was acknowledged this I t? ;-) day of October, 

1979, by M. Seth Horne. 

My commission expires: 
Not1lry Public 

October 15, 1982 

-5-
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STATE OF ARIZONA ) 
) 88 

COUNTY OF MARIOOPA ) 

The foregoing instrument was acknowledged thi8 ___ ~~~/~~ ______ day of October, 

1979, by W. W. Grace. 

Notary Public 

My commi88ion expires: 

/o/l3ls~ 
I I 

-6-
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MEMORANDUM OF AGREEMENT 

KNOW ALL MEN BY THESE PRESENTS that M. ETJ,1 HORNE And w" W. GRACE. 

411f 4t~{1j7..Jt. '~ , 
TOM COLVIN and BEN CASE. have entered into an MlIfrnq"tellse 

Agreement dated September ~~. 1975. with respect to the following named~.ff.. 
unpatented lode mining claims situated in the Tombstone Mining District. 

CochIse County. Arizona. 

Name 

HORNE UQ 
Ilerne H1 

Recorded in Cochise County 

-12ocket ~ 

--~I~lo~r~ ~lTl~4-------------------------- ------------­
lIorne 115 
lIorne 116 
Itorne 117 

Said Mining Lease Agreement so assigned. is for a term of twenty five (25) 

years unless sooner terminated in accordance with tne provisions thereot. and in 

pdrt, gran~s to W. W. GRACE. TOM COLVIN. and BEN CASE the right to exclusive 

possession of said unp~en,~ed lode m~n;? ~l~l~S. If'l A I ' 

J'4ktI,. -a'Zf,":J. ,~;.r:? if J-'--r1 
A copy of saidt= 'e'lt eo{ Mining'Jiea~ Agreement is on file at the office of 

W. W. GRACE, 8238 E. Indian School Road. Scottsdale. Arizona 85251. 

Agreement this 3D day of September. 1975. 

_ . __ 2Af/6~<5-
M. Seth Horne 

STATE OF ARIZONA ) ss 
COUNTY OF ~~ ) 

The foregoing instrument WdS acknowledged this ~_ctc\'1 ,;.f Segpm!"lcr. 1975. 
by ~..1. Sctr. I·Iorne . ? . // .-I,-'-
My commission expire s: 

October 13. 1978 

ss 

----~~~-~. ~~.~~~~~--~~------­
Notary PubEc 

STATE OF ARIZONA 
COUNTY OF COCHISE 

The foregoing instrument wa s acknowledged this 3D'U! day of ~. 
by W. W. G"ce. Tom Colvio. aod Beo C"e. ~~ 

1975. 

Notary !:lUc 
My commIssion expires: 

/a-*~9 

.~ 
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MINING LEASE AGi!:EMENT 

This Agreem e nt dated as of the 3c day of September, 1975 , by and 

between M. SETH HORNE, hereinafter called "Lessor" , and W. W. GRACE, 

TOM COLVIN and BEN CASE, hereinafter called "Lessees" . 

WITNESSETH 

In consideration of Ten Dollars (SIO.OO) in hand paid by Lessees to Le ssor. 

the re ceipt o f which is he reby acknowledged, and in further consideration of 

the covenants, agreements and promises herein contained, the parties hereto 

agree a s follow s : 
to the b~st of his knowledge 

1. Lessor represents and warrants to Lessees that' he owns and has the right 

to exclusive possession of those certain unpatented mining claims located in the 
HORNE 110 thru 117 

NE 1/4 of Sec. 20, TZOS, R22E, in the Tombstone Mining District, Cochise County, 

Arizona, as more fully described in Exhibit A attached hereto and by this reference 

made a part hereof; that except for rights reserved to the United States with respect 

to unpatented mining claims generally, title to the said claims is free and clear 

of all liens and encumbrances and of all claims and rights of third parties whatsoever; 

that the said claims have been properly and validly located under the mining laws 

of the State of Arizona and the United State s of America; that the said claims are 

in good standing, subsisting and valid at the date hereof, and that the assessment 

work on behalf of said claims has been performed at the time, and in the manner and 

to th e extent required by law . 

2 . Lessor, upon the terms set forth in this agreement hereby leases to Lessees, 

all his interest in and to the said claim s for a period of twenty five (25) years from 

and after the date of this agreement, unless sooner terminated or forfeited as hereinafter 

provided. 

3. Lessees shall have the complete and exclusive right of access to and entry 

upon any part or all of the said claims, to undertake any and all types of mineral 

exploration, developm e nt and mining work, together with the sole and exclusive 

right to possession"of the said calims and the sole and exclusive right to mine, 

remove, beneficate and sell for their own a c count, any and all ores and minerals in, 

upon , or under the said claims and the sole and exclusive right to enjoy all 
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privileges, easements and other appurtenances relative to the said claims. All 

ores and minerals severed from the said claims shall thereupon be the property of 

Lessees, subject, however, to the payments of royalties as provided herein. 

Lessees shall have the right to use, as may be reasonably required in the 

course of activities under this agreement, all waters, both surface and ~ub-surface, 

on or within the said claims. 

4. Beginning on October I, 1975, Lessees agree to pay to Lessor a monthly 

minimum royalty of One Hundred Dollars (SlOO. 00) per month and all subsequent 

minimum royalty payments shall be due and payable on the 1st of each and every 

• 
month thereafter during the term hereof. The amount of all such minimum royalties 

shall be credited against Lessees' obligation to pay production royalties as 

hereinafter provided. Such minimum royalties shall be paid directly to Lessor. : ; I.-

"r ',,,-

Lessees agree to pay to Lessor a production royalty equal to seven percent (7%) 

of the net smelter returns upon all ores and minerals mined and sold from the 

property in question. For the purpose of this agreement, the term "net smelter 

returns" means the net amount received in payment for such ores, minerals or 

concentra te s from the smelter or refinery after deduction of smel ter or refinery charges, 

cost of railroad freight and taxes deducted by the smelter. No deductions from the 

net smelter returns shall be made for mining or milling costs, or costs of delivery 

of ores, minerals or concentrates to the railroad for shipment to the smelter or 

refinery. In the event trucks are used to deliver such ores, minerals or concentrates 

directly to the smelter or refinery, the cost thereof shall not exceed the cost of 

railroad freight for shipment to such smelter or refinery. Production royal ties shall 

be paid to Lessor directly by the smelter or refinery and proper notice and instruction 

shall be provided to the smelter or refinery by the parties hereto, directing such 
/1. , 1'IL 

smelter or refinery to pay the seven percent (7%,- production royalty from net smelter 

returns directly to Lessor. In the event a smelter or refinery is not used to reduce 

the ores, minerals or concentrates to the metals therein, there will be no deduction 

from the /% royalty for smelting or refining charges and royalty payments will be 

ba sed on the total va lue of the metal s recovered. 

S. Lessees agree to cause all exploration, development and production work 

to be done in a good and minerlike manner and to conform in all respects to the 

Page 2 
• The $100 per month will continue for two years through September 30, 1977, and beginning 

October 1, 1977, the monthly minimum royalty shall be increased to the sure of $200 per month 
for a period of two years through September 30, 1979, and beginning on October 1, 1979 and 
thereafter, the minimum monthly royalty shall be $300 per month. 
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mining laws and regulations of the State of Arizona and the United States of America 

a s applicable . 

.. 1 .' 6. Lessees agree. at their own cost and expense. to perform or cause to be 

performed the annual labor and assessment work as required by the laws of the 

United States and the State of Arizona with respect to said claims for each assessment 
Cj 

year beginning September 1. 1975. and so long thereafter as this agreement shall 

be in full force and effect; Lessees agree to complete such annual labor and 

assessment work and to deliver to Lessor an affidavit for same in a form suitable 

for recording. as provided by law. on or before June 1.1976. and a like affidavit 

on or before the 1st day of June of each and every year thereafter so long as this 

agreement shall be in full force and effect; provided. however. if Lessees terminate 

this agreement on or before May 1. of any assessment year. Lessees shall not be 

obligated to perform any such annual labor for the assessment year in which such 

termination occurred. however. in the event Lessees perform work on the said 

claims during an assessment year and terminate prior to May 1 of said year. Lessees 

shall upon such termination furnish to Lessor an affidavit of the work so performed. !.~' 

7. Lessees shall keep the said claims free and clear of all liens for labor 

done or work performed thereon or rna terials furnished thereto. Lessees will permit 

Lessor to post upon the said claims. any non-liability notices provided for by 

Arizona law. and to record same. within five (5) days of the execu tion hereof. and 

Lessees agree to maintain such notice or notices posted upon the said claims during 

the term hereof. Lessees shall indemnify and save Lessor harmless from any loss. 

cost or expenses resulting from any damages or injuries to third persons or property 

resulting from the operations on the said claims. Lessees further agree to carry 

workmen's compensation and such other insurance as may be required by the Laws of 

the State of Arizona. in addition to adequate personal injury and property damage 

liability insurance to protect Lessor against liability imposed by law because of 

bodily injury or destruction of property arising from Lessees' activ itie s under this 

agreement. 

8. L~ssor or his duly authorized representatives. shall be permitted to enter 

upon the said claims and the workings thereon and therein at all reasonable times for 

Page 3 

.. 



I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 

the purpose of inspection, including the books and records, but such entry shall 

be at Lessor's or such representatives' sole risk, and shall not interfere with the 

operations of Lessees. 

9. Lessees shall pay all taxes and assessments levied or imposed on the 

said claims, and falling due during the term of this agreement, whether' assessed 

aga inst real or personal property or possessory interest, and shall pay all the 

ta xes imposed during the term of this agreement upon ores, minerals, concentrates 

or bullion produced from the said claims, other than income taxes. Not withstanding 

the foregoing, Lessees shall have the right to fail to pay any tax or assessment 

in connection with a bonafide contest in any form, concerning the validity of any 

such tax or assessment, provided that they take all steps as shall be reasonably 

required to protect the interest of Lessor, and to take such proceeding s as they 

rna y deem in their sole and exclusive discretion desirable to secure cancella tion, 

reduction or equaliza tion thereof. Lessor shall not be responsible for any portion 

of any taxes on machinery, equipment or improvements placed upon the said claims 

by Lessees, unless such items shall be left upon the said claims and inure to the 

benefit of Lessor. 

10. It is understood and agreed to by and between the parties hereto, that 

Lessees will have the right to sell, assign or sublease their rights herein, but only 

upon the written approval by Lessor of any such sale, assignment or sublease, 

which approval Lessor will not arbitrarily withhold. Nos uch sale, a ssignment or 

sublease shall relieve Lessees of the obligations and duties hereunder, unless 

specifically relieved of such obligations and duties in writing by the Lessor. -, . 
11. Lessees shall have the right to terminate this agreement at any time 

during the term hereof by giving Lessor thirty (30) days written notice of their election 

to so terminate. Upon the giving of such notice, this agreement shall automatically 

terminate without further action of the parties, and Lessees shall be relieved of all 

unaccrued obligations hereunder. All structures, machinery, equipment, supplies, 

appliances and tools brought upon the said claims by Lessees shall remain their sole 

and exclusive property and shall not become affixed to the land. For the period 

of three (3) months following the term ina tion of this agreement . if not in default of 

any of the terms hereof. Lessees shall have the right to remove from the said claims 

Page 4 
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any of the property placed thereon or therein by them, provided, however, that 

Lessees shall leave all trackage, mine timbers, chutes and ladders in place. Any 

property of Lessees remaining on the said claims three (3) months after such 

termination shall become and remain the property of Lessor. 

12. The failure of Lessees to make or cause to be made any payrrTent herein 

provided for or to keep or perform any agreement on their part to be kept and 

performed according to the terms and provisions hereof , shall a t the election of the 

Lessor cons titute a forfeiture of this agreement; provided, however, tha t the 

Lessor shall give the Lessees advance written notice of his intention to declare 

such forfeiture, specifying in particular the default or defaults relied upon by him. 

On any default of a payment of money to Lessor, Lessees shall have ten (10) days 

after being notified of the default as herein provided, in which to make payment to 

Les sor, and if such payment is made there shall be no forfeiture with respect 

thereto. On any other default, Lessees shall have thirty (30) days after being 

notified of the default, as herein provided, in which to cure such default or defaults, 

and if such default or defaults are fully cured within such thirty (30) day period 

there shall be no forfeiture with respect thereto. No waiver of and no failure or 

neglect on the part of the Lessor to give notice of a default shall affect any 

subsequent default or impair the Lessor's rights resulting therefrom. 

13. Lessees agree that all rock or waste material incidental to mining operations 

on the sa id claims shall be hoisted to the surface and not be gobbed in any under-

ground working s wi thout the written consent of Lessor. 

14. Lessees agree that they are undertaking the work contemplated herein, 

solely upon their own knowledge of the said claims and not by reason of any 

representations made by Lessor or his representatives. 

15. Any notice or payme nts provided herein shall be deemed sufficiently 

given or made if mailed by registered or certified mail, return receipt requested, 

addre s sed to the party e nti tied to receive same, a s follow s: 

Lessor 
M. Seth Horne 
3033 North Central Avenue 
Suite 707 
Phoenix, Arizona 85012 

Lessees 
W. W. Grace 
8238 E. Indian School Road 
Scottsdale, Arizona 85251 

except as any party hereto shall otherwise instruct the other party by written notice. 

Any notice or payment provided for shall be deemed to have been validly given or 
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made upon the mailing thereof. 

16. The terms. provisions. covenants and agreements herein contained shall 

extend to. be binding upon and inure to the benefit of the heirs. successors and 

assigns of the parties hereto. 

Lessor hereby approves the assignment of this Mining Lease Agreement by 

Lessees. to H. W. Vogan. Trustee. 625 Capital Na tional Bank Building. Houston. 

Texas. 77002. 

IN WITNESS WHEREOF the parties hereto have set their hands and seals as 

of the date first above written. 

LESSOR 

M. Seth Horne 

STATE OF ARIZONA 
MARICOPA 

COUNTYOF~X 
ss 

LESSEES 

The foregoing instrument was acknowledged this 30th day of September. 1975. 

by M. Seth Horne. 

Notary Public 

My commission expires: 

October 13, 1978 

STATE OF ARIZONA 
ss 

COUNTY OF COCHISE 

The foregoing instrument was acknowledged this 

by W. W. Grace, Tom Colvin, and Ben Case. 

Notary Pic 

My commission expires: 

; 7 
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April 13. 1977 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

w. W. Grace. Tom Colvin. Ben Case, Lessees 
c/o W. \1. Grace 
8238 East Indian School Road 
Scottsdale, Arizona 85251 

Gentlemen: 

Re: NOTICE OF DEFAULT and 
NOTICE OF INTEliTION TO DECLARE FORFEITURE 
Mining Lease Agreement dated September 30, 1975 
on Mining Claims, "Home 110-117", NE4 Sec 20, 
T20S - R22E, Cochise County, Arizona 

SENT TO W. W. Grace, Tom Colvin, BEn Case, 
__ c/o_W.W.Grace_ .. . -.. - ---Lessee 

STRHT AND NO . 

. 82]_~Lf;ast; J~diaq. S~bQ.Q_l,_ Rd..L. ___ _ 
P.O., STATE AND liP CODE 

ScottsdaJ.,e, . ~rJ! zona _ 852~1 
. -.-.. - . ' OPTIONAl SERVICES fOR ADDITIONAL fEES 

-RETURN - ~ 1. Show; io whom and date deli •• i.-d-:.==. -15< 
Wilh delovery 10 addressee only .. __ ....... 65e 

RECEIPT 2. Shows 10 whom, date and where deli.er.d .. 35< 
SERVICES Wilh delivery 10 addressee only ...... ...... 85< 

- DELIVER TIl' ADDRESSEE 'oNi-Y- '- .. ::.-:'-' .. '. : . -:.... :'~50"i ­
SPECIAL DEliVERY (extra fe~ required).: - - ---. -'1 

PS Form 3800 NO INSURANCE COVERAGE PROVIOED-
'-\1'" 1971 NOT FOR INTERNATIONAL MAil 

POSTMARK 
OR DATE 

(5 •• other sic/e) 

Mining Lease Agreement, 
in default and have been 

royalty in the amount 
The required royalty 
ths from September. 1976 

amount currently in 

titute the default a for­
f the said ~ning Lease 
of the date of mailing 
hereby notified that if 

Lessors by 10 days after 
Agreement is forfeited 

Horne 
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c. 
September 22, 1972 

Agreement of Intent 

It is the desire of W. W. Grace, T. J. Colvin and Ben Case to 

€~t!? 
lease from Seth Horne the Federal Mineral Claims covering the North~ 

fourth of Sec. 20 T20S; R22E in the Tombstone Mining District. 

Said lease agreement to include the usual terms among which shall 

be the following. 

1. 10% royalty net smelter returns. 

2. Do annual assessment work necessary. 

3. Start drilling program within 10 days to do said work. 

4. Make drilling information available to lessor. 

5. Lease to continue for two years on· above terms and 
and thereafter with a minimum royalty average of 
$100 per month. 

6. Lessee to furnish necessary information and statement 
of assessment work to Lessor. 

7. If Lessee does not start a mining o·peration wi.t:hin 24 
months, lessor may terminate lease by giving written notice. 

WWG/bs 

Approved fa rj/ssee 's by 

~~-~ 
W. W. Grace 

.~ . 

""'·/'h ;;4 Approved: /f I~ r----
Lessor 

1;. ./ 
y 
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SUPPLEMENT TO AGREEMENT OF INTENT 
dated September 22, 1972 

January 3, 1975 

Under date of September 22, 1972, an Agreement was 
entered into with W. W. Grace, T. J. Colvin and Ben Case to 
lease from M. Seth Horne Federal Mineral Claims covering the 
Northeast 1/4 of Section 20, Township 20 south, Range 22 East 
in the Tombstone Mining District. 

This Agreement remains in full force and effect io-­
accordance with the terms of September 22, 1972, except that 
Item 1 shall be amended to provide for a 7% royalty net smelter 
return, rather than 10%. 

Approved for ~Less~~s 

By: ,a.~-= 
W:"W. Gra c::::::; 

APproved: __ ~·~~~ __ ~~~ ___ ~~ _____ · 
M. S. Horne 

Lessor 

MSH :ef 
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I " A:,SIGNI·fENT OF RIm!T, TITLE AND ItITCREST TN 'l 
m:!'ATEN1'El) ~m:YNC Cl_AJ~S 

KNOH ALL ~!F:N BY THESE PRESENTS: 

TIlAT \./HEREAS, JA!iES STE1~ART COHl'M'Y, an Arizona Corporation, 1.s successor 

in interest of the Ruyer to that certain ARree~ent dated the first day of June, 

1957, and aJIIended the 21st day of September, 1962. b~ .. and bl!hleen JA"fES STEWART 

COHPANY. a Texas corpora tlon, as Buyer, and CllARLESTO!{ ~IINES. an Arhona corpora-

tion, as Seller: 

\./HEREAS, pursuant to said Agreement t;nid Buyer cont.rl\ct(:d to buy al t of 

Seller' s interest in cl!rtain unpa tented ~ininR dainls. described as the Mary .Jo 

Group, located in Sections 2S and 36, TOlmship 20 South, Range 21 East, 

C. f, S. R. B. & H., in the Tombstone Mining DIstrict. Cochise County, State of 

Arizona; 

NOW, TIIEREFORE. JAHES STEllAR':' COMPANY. an Arizona corpornUon. for and in 

consideration of the sum of $10.00 to it in !aand paid by '1. S. HORNE, individually, 

.:lnd in considcra tion for certain auvances of funds and ct~rtaln dr 11Ung and 

testing to be done, and other good and valuable constd~rat1ons. does herdlY ~ell, 

assign, transler. and convey to ~!. S. nORNE, 311 his sol~ and separate property. 

all of its right, title and interest in and t.o the following claim included in 

the }!ary Jo Grollp: 

l~oolery 

It is unde.rstood that James Ste~lart COD1pan~' "'ill continue makinil the 'payments 

to Charleston Nines pursuant to th~ terms of the aforementioned Agrel'.ment, except 

that M. S. Horne will pay any royalties due that pertain to tho! claim t,,~ing 

assigned by this assignment. 

IN WITNESS ~11lEREOF. we have hereunto set out' han.:!s thi:! 11th dav of Jane, 11)71. 

STATE OF AlU!C;·;A 
55. 

COUNTY OF NARICOPA 

J~:ES, f.HART cm!!'A. ... -y 

~-;;, 

I I \ (. C--
1'1'-··· . f . -, 

On this, the 11th day of June, 1971, the undersi~ned Notar~' Pull11r., pct'50nal!y 
appeared WALLACE O. TA:lNER an..! F:!>HARD F. IlEROLD, ... '110 ac1:nowlcdp,cd th:!r.lse!ves to he the 
Vice President and ~tal\t Secretary, respectively, of th.! JNIF.$ Sn:~:ArT COHP"~:V, 
an Arizona corporation, and that they. as such officers "einl~ authorize:) :'0 to do, 
executed the foregoing instrument ror the purpo:':es therein ccntained, al~d :.f.!ix£'d 
the corporate seal of said corporation thereto. 

IN WITNESS \./HEREOF, I hereunto Sf:t DIy hand alld 

~1f Commissionhpires Del. 6, 1974 

~ . 
I 
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OFFICE CORRESPONDENCE 

JAMES STEWART COMPANY 

MEMORANDUM August 7, 1981 

To: Steve Halbert 
Harvey Hayes / 

Re: Federal Mining Claims being purchased from Charleston Mines, an 
Arizona corporation 

Harvey is familiar with our so-called Suiter Federal Mining Claims being 
purchased from Charleston Mines, an Arizona corporation. Under our pur­
chase contract, we have been paying $1,000 a month for these claims. The 
balance of the contract is now down to $2,000. We now need to make the 
necessary arrangements to have the claims deeded to us. Today, I received 
a call fro~ Barbara Topf, 952-0175, 4106 East San Miguel, Phoenix, who 
represents the Charles Suiter Estate. She likewise wants to clean-up 
loose ends, including transferring of the claims to us. The following 
questions arise in connection with this matter: 

1. At one time the Suiter family wanted us to buy the Charleston 
Mines Corporation which owns the claims, thereby getting off of 
their hands the necessary filing of Annual Reports, etc. We 
asked for certain information on the corporation, some of which 
they failed to provide; therefore, we dropped the matter. We 
are now considering whether we should have the claims patented. 
If so, would it be better to have them patented by the present 
owner, Charleston Mines Corporation, or should we have the 
corporation deed them to us and then have them patented ourselves? 
Incidentally, James Stewart Company is the purchaser of these 
claims. 

2. We should order a "Condition of Title" and decide whether we want 
Title Insurance from Charleston Mines Corporation as part of the 
transfer. 

Will Steve please work with Harvey in resolving this matter. 

Edward F. Herold 

EF1l:vb 
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'--- " . ' TANNER. JAWts. OWENS & HOYT 

JARRETT S . JARVIS 

MelV.N J . OWENS 

WALlACE O . TANNER 

ROBERT " . OW.ENS 

,.ORREST T . HOYT 

GEORGE E . JARVIS 

ATTORNEYS AT LAW 

SU3 DEL WEBB BUILDING 

3800 NO~TH CCNTRAl AVENUE 

PHOENIX, ARIZONA 85012 

January 18, 1972 

Mr. Charles H. Suiter, President 
Charleston Mines, Incorporated 
5008 West Weldon Avenue 
Phoenix, Arizona 85031 

Dear Mr. Suiter: 

James Stewart Company and M. S. Horne have contacted our 
office and delivered to us their files dealing with the purchase 
agreements with Charleston Mines. 

I have read the various letters you h~ve written to James 
Stewart Company and Mr. Horne and have analyzed the agreements 
between the parties in light of the relevant, law concerning these 
agreements. 

It is obvious from your correspondence that you would like 
to be able to change the contracts which Charleston Mines entered 
into concerning these properties, however, no amount of wishful 
thinking on your part can change these agreements. 

At the time the agreement was entered into, you were well 
aware that James Stewart Company could not agree to any type of 
production schedule since there was no real knowledge of the 
extent, use, marketability or feasibility of production of the 
sericite and ther~ had been no ascertaining of the amount of zinc 
and lead sulfites or the feasibility of mining, milling and 
smelting these products. The contract therefore could not have 
had a production clause and did not have a production clause and 
is a firm purchase contract which covers both the federal claims 
and the state leases which you agreed to apply for and which were 
calculated and considered in the purchase price. 

The fact that the state claims were included in the 
original agreement is =urther verified by the amendment dated the 
21st day of September, 1962 wherein the minimum guarantee of 
$1,000.00 per month ~'1as reduced to $500.00 per month, and also in 
the second amendment dated the 10th day of July, 1969 when James 
Stewart Company voluntarily increased the minimum payment from 
$500.00 per month to $1,000.00 per month. .- -----

--- ---------------------------------------------------
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Mr. Charles H. Suiter 
January 18, 1972 Page Two 

Back in 1962 when the reduction to $500.00 per month was 
made, James Stewart Company was contemplating dropping the con­
tract for the reason that tremendous amount of money had been 
spent on the property without being able to get a mine in opera­
tion. During the approximately three years following the acquisi­
tion of the property, James Stewart Company spent approximately 
$260,000.00 in trying to set up a sericite operation on the 
property. The company spent something over $lOO,OOO~OO in clear­
ing out the debris and waste materials in the old pit. It set up 
a very large and expensive plant for the purpose of producing 
acceptable sericite and a limited amount of sericite was mined 
and refined. At this time, it was discovered that the physical 
characteristics of the sericite were such that the company could 
not economically produce a sericite cake at the price offered by 
the only known market source for the material and could not be 
produced at a cost which would be acceptable on the open market. 
During this entire period of time, there was never any sale of 
material which would have provided more than the minimum payment 
to Charleston Mines in spite of the investment of $260,000.00. 

I recall quite vividly the glowing terms which you used 
in describing the sericite and its economic feasibility, none of 
which was borne out by the actualities of the situation when pro-
duction was commenced. . ! 

As a result of the sericite operaf~on, the company did 
develop quite a stockpile of sulfite ores. It was found, however, 
that no smelter would accept . the sulfite ores in their stockpile 
condition. One load was hauled to one mill and it completely 
clogged up the,ir entire works. It was found that in order to put 
these sulfite ores in marketable condition, it would require the 
installation of a rather expensive mill which when projected would 
make the entire operation uneconomical. . 

Exploratory work was done by James Stewart Company and 
others in order to ascertain the amount of sericite ore on the 
property. The sericite ore contains a certain amount of zinc and 
lead sulfites, however, these are not in a sufficient amount to 
cover the relatively high cost of mining and milling the product. 
It was therefore found that under all conditions, the mine could 
not be economically put into operation as a lead and zinc mine. 

The problems surrounding the mining, milling, refining 
and marketing of the sericite became so numerous that in spite of 
the very large investment, it was impossible to continue a seri­
cite operation on the .property. 
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Mr. Charles H. Suiter 
January 18, 1972 Page Three 

After it was determined that both the sericite and lead and zinc 
were not marketable, other areas were explored with the possibility 
there might be hard metal deposits on the property. 

During the past five years, the company has done extensive 
geophysical and mineral exploration work on this and surrounding 
property, and has engaged in an extensive drilling program to try 
to determine whether or not there is an ore deposit on the 
~roperty. During this time, the company has spent approximately 
~400,000.00 on the Charleston Mine and the immediate surrounding 
area in exploration and drilling work. Although some of this 
work has indicated that the area has some promise, it has not been 
conclusive enough to find that the area co~tains an economic 
deposit. On the basis of the work done to date, a mining opera­
tion would not be justified. 

I also recall our discussions at the time the contract was 
entered into about the extent of the lead and zinc on the property 
and its feasibility for setting up a mining operation, however, as 
with the sericite this also proved totally unfounded with the result 
that James Stewart Company and Mr. Horne have spent Some $660,000.00 
in addition to the almost $150,000.00 paid to Charleston Mines. 

In direct reply to some of the items you have raised in 
your various letters, let me advise you a~ ,: follows: 

1. You are not entitled under any circumstance to more 
than the $250,000.00 provided for in the purchase agreement. This 
agreement included the full right to the use of the entire property 
except for the small home located on the Federal MaryJo claim and 
you reserved the right to the use of that home until $60,000.00 
was paid. As loqg as a minimum payments are made to you, you have 
no right to object to any use made by James Stewart Company on the 
property or any non-use of the property as has been the case since 
the sericite and zinc and lead operations have proven uneconomic. 
Nothing in the contract requires James Stewart Company to maintain 
the property in any certain way and your claims regarding this are 
completely without foundation and unjustified. 

2. The position you have taken is really absurd in that 
you do not recognize that almost any other purchaser would have 
dumped this back in your lap in 1962 and with the failure of the 
sericite and lead and zinc operations to be economic, it would 
have been most unlikely if you would have found anyone who would 
have paid you 10 cents for the property. 

3. James Stewart Company in attempting to find something 
which would help it recoup all of its losses and expenses went 
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Mr. Charles H. Suiter 
January 18, 1972 Page Four 

ahead on the hope of finding a hard metal operation and has con­
tinued to do so to this date. 

4. As stated before, the state claims were included as 
part of the original contract. This -is reiterated by both of the 

anendmen ts . 

5. The company is not in any way in default under their 
contract and there is no basis whatsoever for any of the claims 
which you have been making. As long as the company continues its 
monthly payments as provided in the contract, this is all you are 
entitled to under the agreement . . 

6. There is no basis whatsoever for your claim for 
damages since the company has complied in every way with the 
contract. I am not so sure, however, that James Stewart Company 
might not be entitled to damages against you because of your mis­
representation as to the economic feasibility of the sericite and 
lead and zinc operations. 

7. It should be obvious to you for . another .reason that 
the state leases were included in the original contract since the 
contract provides that upon payment of the purchase price the buyer 
shall have the right to receive 100% interest in Charleston Mines, 
an Arizona corporation, free of any obligations, direct or indirect. 
Since James Stewart . Company is to receive the corporation and its 
stock upon paying the sums due under the contract, you are entirely 
in error in carrying any value for the corporation in addition to 
the sums remaining due on the purchase agreement. The only value 
which the corporation has to its stockholders is the balance re­
maining due on" the contract. 

. 
8. In addition to the $660,000.00 of investment in the 

property, the company subleased the property to two different 
groups, both of whom did extensive work on the property. One group 
did a great deal of geophysical work including exploratory drilling 
and also endeavored to devise an economical system for producing 
sericite. Both of these groups voluntarily gave up the property 
stating they could not find ~n economical basis for proceeding. 

9. It should also be called to your attention that in 
addition to the above sums, the company has, since theinception 
of the contract, done all of the assessment work on both the state 
and federal claims and paid all necessary fees and charges per­
taining to all of the claims. 

If it is your desire to try to get a different agreement 
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Mr. Charles H. Suiter 
January 18, 1972 Page Five 

from James Stewart Company and Mr. Horne so you and the Charleston 
stockholders might have some additional cash, I would suggest that 
you determine how much you would be willing to discount the balance 
due on the agreement for 'some additional cash and work it out with 
Mr. Horne on a business like basis. 

If you continue to harrass James Stewart Company and Mr. 
Horne, you will leave me no alternative but to proceed with 
necessary legal action to compel you to do so and at the same time 
I will ask for damages for the additional expense and trouble you 
have caused the buyer under the contract and will further ask for 
additicnal damages against Charleston Mines and its stockholders. 

Very truly yours, 

Wallace o. Tanner 

WOT:ce 

( , 
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January 17. 1972 

MEllO TO: Wallace O. Tanner 

RE: CIWtLESTON HINES - Suiter 

Charlie Suiter has twen writ!n?, us various letters and making various oral sta te­
ments to the effect that his contract with us 1.5 a "proouction" contract. Also. 

I 
his letters maintain that we did damage to his plant and, therefore, that interest 
is owed on the plant. All of this, disregarding the fact that we have a firm pur­

(~ha8e contract which covers cverythin~. and as long as ~"e are buying the Charleston 
I ~ine under this contract he is entitled to nothing more, al'> I see it. 

I uuring the approxima tely three years followin!! the acquisition of this property , 
rom Suiter, we spent approximately $ ~0o)oao: oOin trying to set up a Sericite 

I operation on this property. We spent somethin~ over $100,0,00 in clearing out the 
debris and waste ma terials in the old pit. We set UP a very lar~e and rather 

I 
I 

expensive plant for the purpose of producing acceptahle Sericite, and we actually 
ined and refined a limited amount of Sericite, most of ~.'hich t ... as sold to Whipple. 
owever. the physical characteristics of the Sericite '\..'ere such that t..'e could not 
conomically produce the Sericite cake at the price Uhipple was t-Tillin~ to pay. 
nd neither would our plant turn out a refined Sericite that could be sold on the 

market. All Sericite tha t vlas produced ,va~ ~old to eit~er !·!hipple or others. 

operation, we did develop quite a stockpile of sulphite ores. 
wever, no smelter would accept these sulphite ores in their prp.sent condition. 

ne load was hauled to one mill and it completely clog~ed up their works. In 
order to put these sulphite ores in marketable condition ~uld require the installa­
tion of a rather expensive mill. 

Exploratory work done by us and others ,has pretty well indicated the amount of 
Sericite ore that is on the property. The Sericite ore is the part that contains a 

Iy:certain amount of zinc and lead 8ulphites. The amount of zinc and lead sulphites, 
however, are not sufficient to cover the relatively high cost of minin~ and milling 
the product. Therefore. the mine could not be economicallv nut into operation as a II lead and zinc mine. 

The problems surrounding the mining, milling, refining and marketing of the Sericite 

I 

I 
I 
I 

are 80 numerous that we have never deemed it advisahle to undertake this project. 

We have been of the opinion that the Charleston area might be a hard metal deposit. 
During the last five years we have done extensive geophysical and mineral explora­
tion work on this and 8urrounding property, and have engaged in an extensive drilling 
program to try to determine whether or not there is an are deposit on the property. 
We have spent during this time on the Charleston Hine and immediate surrounding area 
~proxlmately $400,000 1n this exploration and drillinR work. Although to date some 
lour work has indicated that the area has promiRe, still it has not been conclusive 
'mgh to say that the area contains an economic depoRit. On the Oasis of the work 
e to date, a mirting operation would not be justified. 

J 

I 
! 
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~r. ~allace n. TJnner rag~ ? ,T;tnU<lrv 17. 1972 

.\ numher of v,!ars 3.?;(,) SHiter entered into a ~unl1lementrtl contract ~·'hC'rehY the 
monthlY p'lvmeflts (\0 this contract 1Jere redllced fron $lnnn t(\ 0;,)')0 ner !"lanth. I:1 
July . .l~G9 '.J(! voluntarily i:1crcased t!w pavme.rrts fro;;J ~)()'1 to SInOn ["ler month. 

SuitU'.1nd his ot iler minority Oh'lers of Ch.lr'.e::.;ton l:1e :lrc ver'r ~lr.lerlv peorle. 
They I,ould like to sell Charleston :rine or ~pt t~1.f~ir c .'1 :";:' 3S rilridlv a~; possihle. 
lie lias nothinr, apn<1rentlv to rio except to think about this ~rl)1ect a!lr:l has cn?,a?:cd 
in .'3 lot of letter ' rritill~, teleOflOnf? C<l] 15, etc. tr.yinp, t(1 i"duc(' !IS to huv t 1,c 
C1nrlcston ' :inc. l:e has some fallaciou.'; l.dca .~ t~l;].t he C·3!' ,,;ct t;I.0re t!VHl our CO:1tract 
calls f)l", awl , .• " ~aiat'1tn tilat our contract has hCCll ke~t in ~oo'l force il'1d cf f~ct, 
tllJ.t '.I(·1n~ ,lot in '~0.f.1\llt :i.n 31.'1 \.lav, ;lnd le?,allv ',7P.. have to do l10t ldilH more th<'ln 
make our r';lVinent', as flroyideci by the contract. 

'uiter ma1!-lt.1.ins t~~lt ' .. If! are p.of.ng beyond what the mln1n,'! laH5 rermit in t!lC activi­
ties \.Ie canrluct at Charleston. Suiter also tn-'lintains thRt '.Je OI·!C !--ti'TI rent !"or the 
!louse hl~causc it i;, on one of tile Sta te cl .35.ms, ' ,·'li.c': ~~~ nevr:r ~'O 'jr;ht. 

he present unpaid balance on the contract is $117 400.00 
r contract provirles trlat upon final paY"'cnt pe a/:e to oht:lin his cor:1oration free 

and cl~ar of all obli~ations. direct or indirect. T~,E' "pr-e.<;p.nt. vnlne" of' his monthly 
payments Oil the basis of 31. interest ~,·ol.ll<.l be $RI.2('1(). 

uiter also is mainta1.nin~ that he o~ms the State clai!!ls fo\, ~.T'11r.b lIe di~ all of the 
ark necessary to r.ualifv and ~"hic~~\.:as contenDla te~A5~ci~pctH~egri~b~ 1 ac>;reer:lent 
'oulrl helon~ to us and , ..... hich are sn.ecificallv coverp.':l as 1:-ein" rart (I~ the contract 
n t~ro su;)plemental agreements ulth him. 

To ~;ummarize: 

1. TJe m~d.nta 1('1 that \.le are not in nny "ay in rlefaul t ld th our cont~<tct Hi.tll Suiter, 
And that he has no basis for a claim of an" type for anvth:fn~ l-T~a tr.:ocver. and 
"'~ need do nothing more tha!l continue to make our TTlonthlv payments, unless ~'c 

should put tl-te operation into rrnriuction, in "")1ich C3~C! ~,,(' '.Jonld :'f' 5ubjr>ct to 
the minfrnUlil production pa"mE'nt re'1!li.rements of the contract. 

. 2. The State claims belong to us. 

1. I:e h:ls no hasis for damar,e~ nor for interest, s.f nee t~A c0ntrac t does .not pro­
vide for either. and. 3:- long as T··C 1:('~p t1.H~ C('lntract 5.~1 full force .J. r:~ effect, 
~e lias no ba!'i~ for d.'\m;~.~As. 

4. The contract specifically states that the house .is on the ' fary Jo ::'ederal 
claiEl and Suiter's ri~:lts to the hou~e \;ere linitd u~til ~·"e '1D.d rai.d $60,oon 
on the ~ontract. This, of course. Has accomplished a lonr. time ago. 

It is re'luested t!lat you ~Tite a letter to Suiter as our Ieq'!l COlJ[lscl refuti.n~ all 
bis statements and claims and st.:ltin~ that 'J:e do not \.Jant to ~)<:! :lr.lrra~sed anv further, 
as long a" '..-e arc not in default of our contract. l.~lich 1.tC ar~ not. 

irSUble ~! S. ~or!l(, 
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Januarv 17. 1972 

P.S. t.fc sub-leased the prorerty to two different r-roups, t>oth of whom did extensive 
work on the property. The one group especially. did a lot of p,eophvsical work, 
Includln~ exploratory drilling, and also endeavored to devise an economical 
system for producing Sericite. Roth of these ~roups voluntarily ~ave up the 
property. 

P.P.S. ~-lc il<1Ve, since the inception of the contract, dotie <lll aSRessment work on 
!lotj"t tile State and ¥cderal cla:i.ms, ami pa:i.d all necessary fees and charges 
;:>ertaining to all t!H! claims. 

-' .. 

/ 
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Mr. Chari .. H. Suitei' 
5008 West Weldon Avenue 
Phoenix 31. Arizona 

Deal" III". Bui tel' : 

Aucu-t G, 1964 

Your letter of June 23, 1964 has been receiyed in ~. Horne'a offic. and he has 
referred your letter to me tor Il reply. 

Please be assured that It bas always been the poeltlO1l of .fa ... Stewart OoIIIpall7 
that we would try 1n every way to get along with you l"'8S8rdlng the OlarleetOn 
JUnes property. However, your letter of 118, 8, 1964 certainly reflects the full 
legal e1p1ficaoce of the _tten wh1ch wen d1ecusaed. 'ftw I'eD8IOtiati0D8 
wtlich reaulted in the Amended Agr.-ent ..... DOt, in all7 way, conditioned upon 
the H~ 1Un1~ eo.tpalV' deal .Dd the stat8Dent _~ by JOU that the Aaeodaent 
1. 8ubJect to rewooatlO1l .t JOUZ' pl._ure 18 In en"Ol'. The ~t 1. cl_r 
aDd was ~ lnteaded to be other than a. stated in the .AiDeDdlMllt lteelf. 

You are .180 OOIIplete1,. in error COIIIIDeSDiDg the alleced COIIpeDa8tioD tor toole, 
plpe, machiDN')", wash1ns plant, etc. 'lbe waeh1ns plant was J'eIIOved UDdv direct 
orders fre. the State of Arizona beeause It COIIIIItltuted a baard. All other 
work that baa be4m done bae been daDe atrlctly 1D COIIfOl'ld.ty with the OODtnct. 
'l'beN .... no.~ due JOG fl"Oll' ·a~.oune o~ tbaJa the au. -Nt ·fOl'tbtD the 
contract. 

I .. sure tha t JOU are a_re theta great aJIOUIlt of IIOa8Y baa been axpeuded in 
. developing the pl t .Dd the UDdorpouDd va.u. IIZ'. B1dea dUS the UDdorpouDd 
veln to n1nety feet, whereupon the old abaft eupporta .... ~ .• t the ....... ty-
tty. foot lwel in the aerictte, .Dd a pan of ·the shaft ... l08t. '!heN has 
been DO dallage to the P2OPU't7 aDd the pro~ bal bMD _tnta1aecl 1.Il strlct 
coapliaDCe with the agreeawmt. 'Ib1a 1e the ext.at of the J ..... tewal't Coapany 
11abllU;y. 

You have aade an add1t1oual point coocern1.ng the James .tewart Compan,y's right 
to grant .ublea .. on tho pzopert,.. Please be adY1lted that UDder the contract 
James .t ... rt 00apa01 18 DOt .... tricted in all)' _, tn eublea81Dc the property 
aDd can do 80 without a01 COM_t OD the pan: of QaaZ'l .. toll 1I1Dea. 

In regard to the ... es ..... t work, we ha .. be-. ady1aed that 1Ir. Coppock bas 
1nfol'm8d )"OU of the work done during the year 1964. .~ 111 .., .. 8 ot $4,GOO 
were expoDded by Mr. tiden. At l.at .1pteeG tollS of lead aDd sinc ore ".,.. 
removed aDd ahipped to tho amelter. Sbaft No. & _. reopeaed aDd ateaded to 
ninety feet, •• preriousl,. d180U88ed. Tb1a WOI'k olearly qualifi_ the property 
for the full a_ee __ t work required for the current year. 
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To : -2- Aucu.t 6, 1964 
1Ir. CharI .. H. sutter 

Let .. -.phae1se qa1D that we are alwa7e w1ll1ag to cooperate aDd work w1th 
JOu, but that we muat etaDd OD the bas1s of our CODtractual agr.-eat; .Dd 
UDder th1s ap'eaaeat, DODe of the matters COIIpla1aed ot 1D JOur letter have 
&117 merit. 

WOT:da 

Very truly Tour8, 

TANNER, JARVIS Ii OIrENS 

Wallace O. TaDDer 
Attorney at Law 
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NOTICE OF ~O!l-LIA9nITY 

NOTICE IS lfERERy ' GIVEN TO ALL PERSONS, thllt the under"lligned, the CP.ARLESTON 
·~r:ES. an Arizona Corporatio~ is the o"ner of the ~1ary Jo Group of Twelve (12) 
un~tented mining claims and~ the lessee under ~ State of AriZona ~:ineral l..8alJe 
No. '1-786 covering eight mineral claims known as the state Group, all sitUAted in 
the Tombstono l.'inine District, in Sections 25 and 36 Twp 20 5 RlInge 21 E, Coch1..ae 
County, Arizona, the names of "hich and the books and pages of the records in the 
o~fice of tho County Recorder of Cochise County. Arizona, ~horein the location 
notices thereof are recorded are as follows: 

lIARY JO GROlJP: Record 
Name of claim Book 

Brother George 67 
l.!ary Jo 67 
Pass..()yer 67 
Chief Justice 67 
Father lode 67 
Rare Y.etal,., 67 

of Hines 
PaGe 
236 
237 
238 
286 
287 
288 

Nue of Claim 
Mother lode 
L.P.W. No.2 
Connecting Links 
Mary and George 
Sweet-heart 
Woolery 

Record 
Book 

67 
67 
67 
67 
67 
67 

of }lines 
Page 

310 
3ll 
559 
560 
561 
562 

SUTE GROUPr State of Arizona lIinera1 Lease No. 1&-786 covering 
Eic;ht llineral Claim narred State No.1; 2; 3; 4; 5; 6; 7 and a 174 pgs 406-413 

That the said mining claims are no" under II Production Contract of Sale to 
the JaJlles Stewart Compeny, a Texas Corporation. ,mose addresa 111 3033 North Central 
Avenue, Phoenix. Arizol\!l, and that the said mining claiJro are about to be worked 
and operated by the Jams St61l'8rt Co~ny and Harlo" Jones and the TOlWstone Mica 
Company of Tucson. Arizona by virtue of and throut-h 8 joint operating agreelD!lnt. 

That the undersiGT1ed Charleston Uines corporation is not working or operating 
said mine or mining claims. or any part thereof, and does not intend to work or 
operate said mine or mining cla ims or any part thereof, nor will the Charleston 
!'ines purchaae or contract to purchase any equipmnt, IIIIterials or supplies for 
use on said mining claims, nor "ill the Charleston Mines hire or employ any labor 
to work on the said mining claim. THF:REFCRE NOTICE IS HEREBY GIVEN that the Charlea­
ton l:ines Corporntion will not be responeible for the pn~nt to any person or firm 
for any claim, bill or debts for rnterials. supplies and/or equipment tum1shed, 
ranted or sold to the James Stewart Co~~ny, to Harlo" Jones and/or the To=bstone 
lI.ica Company and that th<! said mine and mining claiJre "ill not ba subject to any 
lian or liens for any labor, materials, equipment or supplios perfor=ed or torniehed 
to the joint operators of said mine and mining claims. 

That this notice is recorded in the office of the County Recorder of Cochise 
County, Arizona and copi es of this notice I~ are posted at conspicuous places about 
the working area, the collar of the shaft, tho entrance to the pit and at the of rice 
entrance. 

DI WInlESS WHEREOF, the Roard of Directors of the Charleston Mines have author­
ixed" a:D<i ' ord,q~d this instrurront to be executed by its Pres1d.ent and Secretary and 
its .cC1tPdZ'll~e ' k:Qal to bo herounto a rfixed, this 21st day of February 1961 • 

. . 
ATTESTs ., .: _ .. 

tt: J WI 1d!!i: CSA~u' 
' . .... :. ". S;ecretary •••••• 

'J :" • . 

c~~ bye ~ 
PreeUent •• 

sta~~Qr';At'\~biur) 5S 

\. ,.~o~."FlJ, ~.o.\Ul~y ) 
subseri~ ond swom to b··rore me th1.3 21st day of February 1961 by Charles 

P.. Sw!..~el'~~s · ?resident of the Charleston !!ines. AnAr1zona C<'rpora~ion. 

~y, .. qo~l_!}~··~Ci):~ expires ,. .'1 -'yo......::-:...:~..:;.'~'''''a;''''.' ;::. ... ...",=-/ .J---:::~>F'~== 
" ,' :.. '. ", If/PI .. 

';I'."~ t. vt .uu,w:-.A 

o::umT ~ COClt5I }-
. . 

I ..bt:o;br '~; ~ . u.~ ,~.'I,..·.-.us..-r.' "'." t:. t ':..' hr. :: .,.:oI'o.d .. "",n~' t . 

, ~ CHARlES H. SUITER § 
~. ,..£.£P~ ~_ .5008 W",t W.ldo" A ... 'h,. ;_ 

. _ Pho.flli •• A,iroftCI _ .. . . _ ... ~ . .. , _ 

, ~~-- - FfB 1) ·1 m1 - g=;n AM 

I
· r,~.1 ~s;, ''''''-'·5('+' :~fon-----
_ 0..-), "' «.> ~ P._- -""--

;.; . 

. ~ .. 
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LEE O. WOOLERY 

TO 

GEORGE A. WOOLERY. 

Inllna ... enl M1 niDi Deed, 

Co~ ____ $~lO~.O~O~ ____________ ___ 

DaledilUgust 8, 1928 

med and Recorded Oc t. 18. 1935 
9 A.M. 

AI Reque.l of~eorge 4. Woo) er7 

Book~ol, ___ DLL...Mw.a.... _____ :pa".~2 

•••• and by these presents does grant, bargain, sell, 
remise, release and forever quit-claim unto the said party 
of the second part, and to his heirs and assigns 

An undivided one halr (1/2) interest in and to the 
ollowing described unQpatented mining claims, situated in the 

l'ombstone Mining District, in Cochise liounty, State or Arizona, 
the location notices of which ar~ recorded in the office of the 
ounty Recorder of said ~ochise Gounty , in uook 67 Record of 
ines, at the pages set opposite their names respectively, to-w 

rother George 
ary Jo. 
ass Over, 
hier Jus t-1ce 
ather Lode, 
are Metals, 

ilother Lode 
.P.W.No. 2 

Page 
236 
237 
238 
286 
287 
288 
310 
311 

IN WITNESS WHEREOF, the said party or tb! f1 rs t part 
s hereunto set his hand the day and year first above written. 

tee O. ~oolery 

state or rtrizona. 
SSe 

or Cochise. 

••••• ( duly acknowledged AUgust 8, 1928, 
by Lee O. ~oolery, before J. T. Kingsbury, Notary 
l'ublic of vochise Vounty, Ji.rizona. Seal Affixed, 
Commission expires 2-1-1932. ) ••• 

10 
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AMERICAN EXPLORATION & MINING CO. 

Mr. M. 80th Horne 
30)3 Korth Cellt.:ral AwllUO 
Phoenix, Arizona 85012 

Dear Mr. Horm s 

August 2), 1972 

EncIosod 11 your Data Compilation leport tor the 
Charla.ton Kina whioh 7OU . k1 ~ProT1ded ./01' .lJDSX 
to :ieftltia~;, 'I !\aft taken the bert,. of""making a 
Work copy tor lI\YBelt, and I t.hought it best to retum 
your coPT of the-report and to bring you up to date 
on ~r actlnties concerning JOUr prapertr. 

~ ~ 

Om problem baa ds"lopaa which 18 preTent1n( me 
fl"QlJl arr1:rl.ng at: &n1' conolnaion-from-your data. Al­
though the 'fombstone !6..naral RHe~. psople 1nd1ca~d 
the aT&1l&b1l1ty-ot their property, tbi7 hiw not con-

. '. '.,' .. ' :',; \ ~ .::::~~!~~,;tti:d'ortJt!~-.:r~,x)" ., ,;.' · ';' ; ~ ~ . ; " ..... . ~ -t .. ~ ' •. r . 

properties iioul.d. be neOSIJNl7 to reallJ' tmdel"lltaDd the 
the problema "" vonld be tao1ng in an exploration p~ 
gram. 

Tbu~l'ol"8. I . &II ,toroid 11lto ' .wai~ pod.t1~ untU . 
thl"'l'.~Re peopI&. decide Wllat . tb-.1' Ali" g01.Dg to ao~ ., W1t~ 
cut leutdng their intent, I d<SDtt think tbsl'8 la milch 
more that I can-tAo tor the pre.eDt. air geOP!VWiciat 1n 
San Franwoo ii l"8'rl.w1.Dg JOUrpoplQ1d.cal-data and wUl. 
inrom me of his tuvUDg'I. I l"8ia1n tntere8ted in rour 
property, part1.cular~ tbt parras! ft 8Ult1de DlinIIralisation 
ehown-in your DDfil4, with the hope that addit.ional data will 
give .oms indication-where a 0s~1' ot m:1.Mralization c0l11d 
be located. The tiasure wiDe aN lnte resting but are not 
oonsidared cClllDlrcialq important vbUe other-.WIbIS or 
exploration remain open tor large tozmaga disseminated ore 
bodies. 

I w1l1 be in touch with 7O'l again a1'ter I hive heard 
from the T .K. R. group. -Until then, IWV' thankll tor the 
consideration 10U have shown mi. 

Sincerely, 

c. B. Gillette 

Regional Geolog1et 
A subs idiary of placer development limited 

5214 EAST PIMA STREET· TUCSON. ARIZONA 85716' (602) 326-4411 
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JAMES STEWART COMPANY 

REAL ESTATE INVESTMENTS AND DEVELOPMENT. 

707 MA. YER CENTRAL BUILDING 

3033 NORTH CENTRAL A VENUE • PHOENIX, ARIZONA 85012 

602·26.(-2181 

Mr. Christopher Gillette 
Regional Geologist 
American Exploration & Mining Co. 
5~14 East Pima Street 
Tucson, Arizona 85716 

Dear Mr. Gillette: 

August 3, 1972 

In accordance with our telephone conversation and your 
letter of July 18, there is enc~osed a Data Compelation Report 
on the Charleston Mine prepared by Hewitt Enterprises. This 
report does not include a log on the last hole that was drilled 
on the extreme west side of the property to a depth of approxi­
mately 3300 feet. 

After reviewing this data and you ar"e interested in further 
pursuing this property, I will arrange with Mr. Clark Hughes. 
our caretaker on the property. for you to see the cores. 

It would be appreciated if you would treat the enclosed data 
and your findings strictly confidential. We would like the 
report returned to us after you have completed your analysis. 

If there 1s any way that we can be of assistance to you, please 
let us know. Our Geologist is Mr. Clyde Davis of Brigham Young 
University. You have our consent to talk to him or to Loyd 
Hewitt of Hewitt Enterprises. 

Sorry to have been so long in getting this material to you. 

MSH :ef 
cc H. Clyde Davis 

Loyd Hewitt 
C. A. Cosgrove 

Very truly yours, 

" 7 -, , " r./ "" /" //1"" // ,-; )1l.~L_ 
/1 L-- , - .J 

M. S. Horne 
President 
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Mr. M. Seth Horne 
JOJJ North Central Avenue 
Phoenix, Arizona 85012 

Dear Mr. Horne& 

July 18, 1972 

I was delighted to learn from our telephone con­
versation today that the Charleston Mine property is 
available for examination by an experienced mining 
company. I am looking forward to reviewing your data 
and meeting you once you have assured yourself of the 
serious intent of American Exploration and Mining Co., 
and its technical and financial capability, through our 
parent company, Placer Development, Ltd. of Vancouver, 
B. C., to explore, develop, and place economic ore depos­
its into production . 

By way of introduction, I am the regional geologist 
for Amex at our field office in Tucson. Our head office 
is located in San Francisco, Californiaat Suite 2500, One 
California Building 94111. We have been active in mineral 
exploration in the Western United States and Alaska for 
nearly 20 years, and at present have in operation Cortez 
Gold Mines near Elko. Nevada. This is an open pit opera­
tion averaging 2100 tons per day through the mill. I am 
enclosing the 1971 Annual Report for Placer Development 
so that you may acquaint yourself with the essential de­
tails of their operations around the world. If you have 
any further questions, I will do my best to answer them 
for you. 

As I stated on the phone, my initial inquiry was 
to obtain some general information concerning the avail­
ability of your property. We had selected the area west 
of Tombstone as a target for reconnaissance exploration. 
Now I learn. more by rumor, that you have done some deep 
drilling with encouraging results. I gather that your 
findings are closely associated with the Tombstone Min­
eral Reserves property and that a consolidation of the 
two properties, in all likelihood. will become a physical 
necessity. I am in touch with the T~R people and they 
appear receptive to a data and property examination under 
conditions similar to your request. 

A sub s id iary o f fJ laccr deve lop m en t Ilfnited 

5214 EAST PIMA STREET· TUCSON " ARIZONA 8571 6 · ( 6 0 2 ) 3 2 6-4411 
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Mr. M. Seth Horne Page two July 18, 1972 

I am hopeful that Amex can serve as the catalyst to b 
bring these two properties together (if such is the case) 
and that we can participate in an exploration program to 
evaluate the ore deposit for the mutual benefit of all 
parties concerned. 

The time and place for the data presentation will 
be at your convenience. If you wish management repre­
sentatives from San Francisco to be present, so indicate 
and allow one week's advance notice.for me to make the 
arrangements. If not, then I can meet you anytime that 
suits you. I would appreciate a resume of your findings 
as further inducement for the San Francisco people to 
attend. To date, I have been operating on hearsay and 
rumor and cannot give a clear picture of what they would 
see. I have my suspicions that your property is what we 
are looking for and I would like to back it up with some 
of your facts. 

CG. jl 

Hoping to meet with you soon, I remain, 

Sincerely yours, 

Christopher Gillette 
Regional Geolog~st 

Enclosure. Placer Annual Report 

:~ . . :.. ~ . .. -. . ~. 
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OFFICE CORRESPONDENCE 

JAMES STEWART COMPANY 

December 30, 1968 

To: M. S. Horne 

Charles Freesh called. The Union geologists will be real interested 

in talking to you and will postpone their trip here to the office 

until your return from the East. 

C. A. Cosgrove 

CAC:jm 
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December 26, 1968 

MIDfORANDUM TO FILE 

Charles Freesh was in on the afternoon of December 23, 1968, 
to look at the aerial magnetic maps of the area from Charle.ton 
to south of Tombstone. He did not seem too interested and did 
not ask for copie.. I reported to him the depth problem w1t~ 
these and that new studies were being .. de. 

He asked if Union Oil Company'. geologists could come in and 
look at them. I advised this would be okay. The men. who 
may come are Mr. Ken Jones, Mr. McLean, and/or Mr. Bolin. 
We do not know when they lIligh t come. 

C. A. Co. grove 

CAC :jm 
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August 28, 1968 

Mr. McKay Sait; 
COlDputer Update 
72 East 4th Sooth 
~a1t Lake City~ Utah 84111 

near Mr. Stith: 

Coufirm1Dg otlr verbal request to your office on Mouday. August 
26, 1968. we would appreciate your d.li .... riog to ~icott 
Exploration SerYice, Salt Lake City, Utah, Attention: Mr. F. 
K. Wright, OQe aet of print. and data on the Aerial Magnetic 
Survey ... de by you on the Charle.tOD Mine. 

In our pren.ous phone call 00 Monday, August 19 t we reque.t.d a 
copy of the additional 2nd derivitiv. work you had dOlle. (Tbe 4 
mylars received by our office on August I covered tbe following: 

Ooe ground level .. goetic 
On ••• coae! . cteri.Yiti.... h 

-, 

One dovaward continuation 1500' 
One downward continuation 2500') 

The additional aecond derlvit1ve. ba ... e not ben received. ID 
addition, we .vould appreciate rec.iving a con of the whole area 
Mpetic data turned out froa the .... t'1III8Ilt flying which you 
reduced originally. 

We aQ~reciate your cooperation in the above. 

Yours very truly. 

JAMES STEWART COMPANY 

C. A. Co.grove 

CAC:ja 
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III' • H. Cl,oe Davis 
Director. II1nera1 DeYelopaeat 
Br1p. YOUDg Un1 vera 1 ty 

Auguat 2. 1968 

A-362 SIIoot Ada1D1atratioD Bu11d1ne 
Provo, Utah 84601 

Dear Cl,-de: 

EDc108ed are two logs tor Cbar1eston Holes 1 ADd 2 
by ItelUlicott which were delivered to us yesterday by 
John Phillips of Bea.r Creek. 

CAC:ef 
£Dcls. 

Very truly yours. 

C. A. 008grove 
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l~ hv' ~lf~fs ~ \ 
c;f .217 :/1 (J D /lY\ 

Creek Mining Company , -9' . 1/ 

1714 WEST GRANT ROAD 
TUCSON, ARIZONA 65705 

Bear 

Mr. C.A . Cosgrove 
James Stewart Company 
707 Mayer Central Building 
3033 North Central Avenue 
Phoenix, Arizona, 85012 

Dear Clarence: 

Arizona District 

March 19, 1968 
[ -
,---" 

TELEPHONE : 

\ J ~ -~ . '.,. 

-' , .. . -.- r, , '. . , . .' . \("' '' 

': , .. 
" ' . " 

REGISTERED MAIL 

TWX: 
602-624 · 5547 
510-637 . 0252 

We have reviewed the data submitted on your Charleston Mine property 
and are returning the following herewith: 

1. 
2. 
3. 

!\I ff 4. 

5. 
6. 
7. 
8. 
9. 

Jonathan M. Gordon Report - 1950. 
Charles H. Dunning Report - 1955. 
Undated and Unsigned Assay Summary - 1933-1934. 
Heron Mining Drill Logs - 1962 and Assay Record 

Holes 7, 8, 9, and 10 
45 0 Angle Core Drilling across vein. 

General Surface Map - 1" = 60' - Dated 1962. 
University of Arizona Ore Test - 1960. 
Assay Map by Suiter - 1948-49 - Anaconda Assays. 
X-Section #5 Shaft by Suiter. 
Ore Settlement Sheets and Cross Section Locations 

Suiter - 1950 (Plus). 

'( We have retained the claim map. Currently we are preparing copies 
of our logs of your holes No. land 2. As soon as we have logged hole No. 3 
and make a surface geologic examination we should be in a position to 
made a decision on your property. 

JSP:bjm 

enc1. as noted 

9=Y7~· 
John S. Phillips 
Senior Geologist 
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JAMES STEWART COMPANY 
GENERAL CONTRACTORS 

707 MAYER CENTRAL BUILDING 

3033 NORTH CENTRAL AVENUE • PHOENIX, ARIZONA 85012 

602-264-2181 

Mr . R. H. Pickard 
General Manager 
Western Mica Division 
tJ. 8. GypSUlll Company 
101 south Wacker Drive 
Chicago, Il11no1s 60606 

Dear Mr. Pickard: 

.u.nuary 12, 1968 

R1i:: Charleston Sericite Deposit 

Thank you very much for having your man, R. J. Beckman, cOllle to Phoenix 
and visit our Charleston Sericite Deposit. Mr. eoagrove ot our ott ice 
took him down and spent the beat part ot two daya showing hUt over the 
property. 

We did not know Just what Mr. Beckman was aent to dO. Apparently it was 
to determine the quantity ot material that we had and bow it could be 
extracted. Unfortunately, it th1l; is the cas., Mr. Seeklllan did not aeell 
to be properly qualified to make such a determination since hi. experience 
apparently has been limited to quarrying, and he has had little or no 
experience ln underground operationa, either geologically or tl"Olll an 
operator's 5tandpolnt. He was ca.pletely unacq1l&1ntad with thh type of 
material; therefore, we concluded that he waa not sent down to appralae 
the material i taelt . We presUJ'De that this has been done by your laboratory 
studies. 

Regsrd1ng the tonnage at Charleston, our drilling and exploration operationa 
have indicated to us that the deposit would yield at least 1,000,000 tODS of 
refined Sericite, and we think that there 1& closer to 2.000,000 tOD8. Ye 
also think from our knowledge of the Mine that the extraction proceas will 
have to be by underground mining methods and that it could not be handled 
by an open pit, dragllne or scoop shovel operation. We also know frou our 
.tudies that the value ot the hard aetals in the Sericite veins w111 almost 
cover the cost of min1ng and milling. Mr. Beckman made it clear that your 
firm ha& no interest 1n the hard metals. however, these can be readily dis­
poaed of to one of the various hard metal companies who are or will be 
operating in the Tolllb,.tone area. 

We are proceeding w1th our drilling program to dete~ine what we have in the 
way of hard metals. We have been very encouraged by OW' findings to date -­
enough 80 that we have brought 1n a second drilling rig on the property, and 
two rigs will be drilling on the Charleston tor an indefinite period until we 
have concluded arrangements with a major coapany ~o take over the mining and 
rll111ing operation. 'nlere i~ a possibility that the lIIining operation Blay not 
touch the Ser1cite veins tor a long period ot tiMe, if at all. 
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JAMES STEWART COMPANY 

Mr. R. H. Pickard 
t1. 8. Gypsum co.pany - 2 - January 12, 1968 

We would appreciate an early response fro. you a. to whether or not your 
company ha. a .erious interest in the Charleston Mine or the Charleston 
Sericite material. 

WSH:et 

Very truly your., 

JAlmS STEWART COIPAHY 

II. S. Horne 
President 
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Mr. H. Clyde ilia vb 
1000 North Mountain Avenue 
TUcson. Arl.ona 

Dear Clyde: 

.July 9. 1965 

We are enclosing sellDe data on the Charleston Mine, 'l'oolbeto~, Aril5ODa. A group 
is proposing to drill to approxt.ate depth of SOO' to 1000' uainc S" to 10" 
rotaq bore. We are requesting ;your opinion of the proposed drill loea tiona . 

Durinc our DHteting • t the Mine early in 1961, we were discusainc a poasible 
hole location whUe inapacting the acee •• road to the pit. It .... our feeliD4r 
at that t1me that a bole to the south of thb pit road, aDd to the _.t of the 
meh Cone Mountain along the probable aecondar;y ""-l.LWOuJ.d UDCover a cood 
poaaibility of an enlarged ore bod,.. 6 ~-
We have .ade a sketch, which is enclosed, (Exhibit I), .bowing the drill po.itiona 
ot the Churn Dr1l1 Hole #2 bottoming at 345', drilled in 1950, with the .uper­
i.poaed location ot Diamond Drill Hole #8 at 4Go drilled in 1962. 

To further refreah your .emory, we are encloeing pictures of the p1.t operation 
with the Dhaonct Drill bole casing proJect1. on the aky11ne (Exhibit II); a 
plotting ot the ore intersects of both Diamond Drill #8 and Churn Drill #2 
(Exhibit III) lllade by Dr. Gaines with the Heron Mining Company; an A ... y Report 
Sumaery (Exhibit IV) of the ore intersects of the Diamond drilling of the Heron 
Mining Company; a plot of all intersects encountered in the Diamond Drilling by 
Heron lUning Coapany (Exhibit V); a plotting fl'Olll the notes of Nash • Vogel, 
plotting _de by Dr. Gaines, of the ore intersects of the Na.h Ie VOCel drtllina 
(bhlb1t VI) j a Prel1minary Geophysical Reconnaissance (Exhibit VII) prepared by 
Heinrichs C".eoexplorat10n Oompany, Tucson '!his contains & rather detailed surtace 
working8 .. p which w1ll assist your recollection o~ the property. 

Shattuck-Venn, in their recent exploration of this property, felt strongly that 
there waa a ra ther large ore body to be encountered in this Mine, but they reco-­
.ended prior to any drilling that turther geophysical res_reh be done to a •• tat 
in the hole locationa. A copy ot the As.ay reports and drilling log of the Churn 
DrUl Hole #2, prepared by Robert P. Teten, Geologiat, is enclosed (Exhibit VIII). 

We are also furnishing a copy of the Notes on Exploring this Mine by Paul Gilmour. 
Geologist for Shattuck-Denn (bhlbtt IX). 

Due to your past interest in this property, we would appreciate receiving your 
opinion of the proposed work anU/or .ny recoaaendationa you aieht have to offer 
in thi. connection. 

Your. very truly. 

JAMES STEWART calPANY 

CAG:et 
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"'I('r.;,,?~ 

Mr. Charles ~ulter, President 
Gh~rl~~t0n Mines; Inc. 
SOOR West W~ldon Avenue 
Ph~njx, 'r17.0nl\ A5031 

Th'lnk YOll for your letter or March 3. I have had recent occasion 
to eXAmine Dr. Gaines report, dated September 10, 1962, detailing 
Heron Mtru ng CO"l'!:tny's exploration of the Charleston property. The 
report 5tAte~ thAt f1 ve holeB were drilled, four of which cut ore. 
In his reaervt' estl.:Mte for the drilled block, 285 x )05 x 13 feet, 
tit' ~stjmnt{'s R6,300 tons of 3.0% Pb, 3.7J, Zn, Ilnd 36.0% sericite, with 
," groufi v,qlue of LL,h91,700, Rnd ,j net vRlue (at 9.5<1: Pb, 11.5 ¢ Zn, 
'lnd ~lUO/Ton ~ ricj te) after mintn cost of $10.00 and milling cost 
of $12.90, bot bffore capital costs, of 1,0 0,000. I recovery 0 

A2J, ot' th6 tl('ricj t(: j s indicated. 

CRlcul~tlon on an open smelter schedule at present metal prices 
1ndicAt~s a net smP.lter return for the lead ~nd zinc in the ore of 
Approximately $7.30 p~r ton. If the sericite product is sold at $20 
per ton, net va lue of the sericite in the ore figures at!S. 90 per ton, and 
we see a combined value of $13.20 per ton of ore. ~t present-day 

I (under/,~round nd nin~ costs, even though the milli ng cost might be st;b­
j ~; tAnU'<llly r~duced from GAines' figure, due to prodection of the lower 

~rAde product, the profit potentiAl ~Dpears poor. This would be true 
,\ whethf'r we were conSidering 86,000 tons or 200,000 tons. 

r'or these reasons, I cannot regard the property as being of lTUch 
1 ntf' rf'~ ; t to Hech. However, when I am next in Phoenix, I would appre­
ctJIIV the opportunity of discussing it somewhat further wi th Mr. Horne. 

Thllnk you for bring1n'S it again to our c:lttention. 

Sincerely yours, 

!} ·C) 6Lk~. 
, J Doc?;las Bell ' 
Geologist, Exploration 
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Perforadora Latina., S. A. 
MADRID 21 

MEXICO 4, D. F'. 

Mexico City, August 15, 1963. 

Mr~ Charles H. Suiter 
5008 w. Weldon 
Phoenix 31, Arizona. 

Dear .Mr. Suiter: 

Enclosed 1s our check for S 120.00, in satisfaction of the 
annual payment due the state or Arizona 'on the Charleston 
claims. 

The assessment work done by us on these claims for the year 
starting September 1, 1962 consisted of S 2,500.00 worth of 
diamond drilling, covering holes # 9, # 10, and part of # 8. 
Dick C9Ppock can give you any' information pertaining to this 
work that you may need. 

With best regards, very sincerely yours, 

c.c. 
c.c. 

ING. RICHARD V. GAINES 

James Stewart Company. 
Consolidated Minerals, Inc. 

/ 
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Memorandum to File 
' . ' 

He: CharlestonM1nes 
.'':'.-

.:. 

:,i " 
Ple,aseNote: 

. I'.": 

. .... 

Dr. Gaines obt.1n~ . .~1iei"im'Mr~,:, ~.~~il,.,::k~'~~:7I)ing 
: .. ,:,~,to;:lti s ': deal , 

'. :; :. '~' . ... ~,: •..• "t:.~: .. .. , • ," 
with ' Sui ter .on .tha, ;Ch8rleston , M1Ile .. which ., f1-1'e J~oIlta1ne(Va:, ,lot , of 

. " ': J' ' , " ;;"" , ' .. : ~i "00': ' :::~'~:~:: .. ;',' ":': ," ;; ,<~ ',':,',,: :'''' ::F;:: .?~i~~;;t;~~'::t~;':' <: ,0'::::, ," ":: " , 

... 

, " 

" " ', ', very valuable data on them1ne , a:nd : sttidies',.t48,t 'w:eie : ~ade'~ bl ' Yogel :and his 
",' .' ", ~ ' ';"":,, ", ',<}" ;,~ :',. ':'~::i::.~: . ",'''';, <A\~,~ ::~~' ,:~': :~'/;:{~: :>:,' ':: " ,',~ __ 

grou~~, Thi~ ; file was , obtained ')y~:' G.1ne!i :'~i1dhas 'been;"returiied :~to:" Mr·~;"; CoP~k-. , 
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Mr. H. Clyde Davis 
1000 North Mountain 
Tucson, Arizona 

Dear Clyde: 

July 11, 1959 

We have received five thousand dollars trom the Harlow Jones group tor 
a 30 day option on the Charleston Mine. During the 30 days, they are 
to assemble and put up $45,000.00 additional as a deposit to go in 
escrow to be used for the purchase of equipment and the operation of 
the Charleston Mine. 

It they do not have their funds on deposit and exercise their option 
within this 30 day period, we would then be in a position to pursue 
something with you and Minnear. 

Because of your great helpfulness to us. and your interest in the 
property, I was hopeful that something could be worked out with you 
and one of your groups. It was necessary, however, in fairness to 
ourselves, to accept the first bona fide, reasonable offer that was 
backed up with some degree of financial responsibility. 

We certainly have appreciated and I want to sincerely tluplk you for 
all of the help that you have rendered. I _ sure that one ot these 
days we will be together on something that wlll make us some money. 

MSH:da 

Sincerely vours, 

JAMES STEWART COMPANY 

M. Seth Horne 
President 
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~tr Charles Suiter 
5008 West Weldon 
Phoenix, Arizona 

Dear Hr Suiter:-

I am interested in the production of Sericite, and 
would like to have the following information: 

1. Is your Tombstone property available for lease? 
2. If available, would you accept a contract ona 

basis of a certain price per ton determined by rail­
road weight, vlith a small minimum monthlyguarantee. 

I am not interested in any of the equipment on the 
property except the use of the buildings. A1~ that is needed is 
water and power. 

Sericite. 

via air mail 

I am not interested in lead and zinc all I want is 

Have you a geological report indicating the estimated 
tonnage of sericite available without having to lift it. 
If mining is necessary the cost will be prohibitive. It 
should be in a large body formation. 

If this is of~nterest 

please. n la 
Very tr,\;;i[j}t«lr,,~ 

J )/ ¥fIlOW I 
(j 

"':.?,' 
.;.J 
~: . ' . 

'.;. " 

to you, may I have your reply 
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Charleston Mines 
INCORPORATED 

5008 West W tldon A"enut. Phoenix. Aritona 85031 

CRAS. H. SUITER, President 

i'1r Edward Herold 
James Stewart Company 
3833 North C",ntral Avenue 
Phoenix, Az 85cl2 

Dear Ed: 

July 23, 1976 

RECEiVED 

JAMES STEW,~RT COMPANY 
PH OC:NIX, AP.!ZOi"A 

I have paid the $120.00 rental to the State Land Department for the eight 
State claims we hold under State Lease No. M786, and am enclosing their 
receipt herewith to you. For your information the Land Dept. several years 
ago were reluctant to issue rental receipts to unregistered lessees, in fact 
they refused to do it - to avoid confusion lets stick to the old way. 
Also am enclosing their form for Labor affidavit which, after assessment work 
id done, should be filled out, acknowledged, recorded at Court House and 
then a copy of recorded affidavit sent to Land Dept. and one copy to me. 

Am enclosing page from ~ay Dirt Mag~zine showing ads of three outfits who 
contract drilling and assessment wrok. Joe Escapule told me about J.T.Murphy, 
Tombstone, Telephone 457-3382, who does back ~ trenching HQrk. ~ Q~en 
trenc ·ng 1S are deep and distributed.Drilling is better. 

I am~sending you an old map I dug out which I used years ago, it should be 
helpful in layinc: out your drilling, if you do SOffie drilling. On this map 
on the L.P.W. claims are three circles indicating drill locations about 200 
feet apart or more. I planned to back off 90 feet south of the exposed 
quartz vein ~d drill at 45 de[:·33 angle to north and contac~ the vein at about 
90 feet or more where it might be much ~·rider -"a sample at surface assayed 
3.9 oz Gold, '81 oz silver and lead 13% - this sample and assay were made 25 
years ago when silver was only 90¢ an oz and could only be sold to Government, 
and I had evid~R!neof plenty copper, zinc and lead. This spot lines up with t~ 
the State of Mlne about a mile east. Some drilling here woald be qualified 
assessment of the highest and might be a bonanza. The 25 yr old assay report 
was taken by me, from a seam in the south-east corner of the old discovery 
shaft - it was less than an inch wide - at 90ft depth it might be a foot or 
two wide and worth going after.Silver now is $5.00 oz, Gold $100/ +. 

I donI t know about .. the labor requirements of your pState ~rospectihg Permit 
but the 20 Charleston elaims call for labor and improve:nents to the value of' 
$100.00 on each claim or $2000. Now if you have had someone living in the 
cottage on the property rent fre~,you could probably apply a reasonable aount 
say $40. or $50. per month to ~ssessment laboror,any other neccessary labor 
or improvements that benefit thr claims, in addition to watchman. 

I am enclosing you for your information two A S & R settlem,?!nt sheets for ore 
sold to them 26 years ago - one to leasors who paid me 25% royalty, there were 
several other shipments - these did not include any of the now valuable serecite. 
I am thinking of the possibility of leasing the top 200 feet of the vein to 
some non-mettalic (mica) outfit The top of the vein (200 ~Anuld cheaply mined 
by bull dozer and drag line, stock piling the m9a' __ • ~ ,~ 
If I can help you, please con~nd me. 
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Charles H. Suiter 

August 26, 1975 

Mr Edward Herold, Controller 
James Stewart Company 
3033 North Central Ave.ue 
Phoenix, Arizona 85012 

Dear Ed: 

\ 

5008 West Weldon Avenue, Phoenix, Arizona 

~ECEIVED 

'.: ' 

, ", _, ' ', i . ' }, • • '\' ~ 'Jhih'-\ i '( i J .... d\i_J J i ._ 0" \. \ . ~ 

['liU U"!;.'" /-1;I:ZOI<A 

I have your letter of AUgust 20th enclosing your check for $120.00 payable 
to Charleston Mines to reimburse them for rental paid for State of Arizona 
Mineral Lease No. 186. 

I ant today forwarding to the Recorder of Cochise County at Bisbee, the 
affidavit of R.B.Crist of ASARCO., relating to Labor Performed and improve­
ments made for assessment year i91~l915 on the eight claims covered by 
Lease 786. When the recorded affidavit is returned to me I will. forward, 
copy to you along with copy of rental receipt. I do not drive anymore and 
have to rely upon IffY' kids to do some errands for me which takes more time. 
I have some mis-giTings regarding the information contained in Mr Christls 
affidavit and am surprised that it eminated froll an ASARCO office, but I'm 
too darn old to bother about it.For one thing I doubt it the factor of 
contiguity applies. ' 

I am sorry that the Stewart Company- is not able to accept my offer of the 
sale of I1lY' Charleston Mines Corporation - your rea80nB are the same as 
mine except I am. very old. I have never considered the sale of your con­
tract separate from the corporation. 

I regret too, that ABARCO has stopped drilling and intend to drop their 
option -they are doing the same thing it seems in Idaho and other places. 
I suggest that you offer them a moratorium on any work that requires money 
for at least one year or more - we have had metal situations like this 
before and they always correct themselves- all the mining companies are 
in trouble - Anaconda is a high cost producer and will have to merge but 
ASARCO is MUch better oft with In.anY new ventures ready to come on stream. 
when in a year or two conditionS and prices are right again - Silver is 
now about $5.00 per ounce - $10.00 per, ounce id predicted - ABARCO and 
its affilJ.ates have a potential of 30,000,000. (30 million) ounces per 
year - folks wanting to buy silver bullion sho\ll.d buy ASARCO shares - thats 
what I am doing. 

.., 
Kindest regards to all and keep you chins up. 

Sincerely, 
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Charleston Mines 
INCORPORATED 

500B West Wddon Avenut', Phoenix, Aritona B5DJI 

CHAS. H. SUITER, President April 17, 1974 

Mr Robert B. Crist 
American Smelting & Refining Company 

1130 North 7th 
Tucson, Arizona 85705 

Dear Mr Crist: 

Tel. 247-8:J,55 

I do not wish to bother you too much or encumber your files with too much 

data pertaining to the Charleston Mines, but r believe you told me when I 

talked to you yesterday that you had not been informed in regard to Core 

Drill Hole No. 4 that was drilled on State No. 5 claim - it seems to me 

that this information would be interesting and important to you in connect­

ion witfryour work in this area so I am giving it to you as it was given to 

me by Mr Horne, President and owner of the James Stewart Company. 

This hole was located just east of the mine road • when completed Mr Horne · 

told me that the drill hit ore at 1750 feet and continued in ore to . 2250 feet, 

a 500 foot bed of sedimentary sulphide that assayed 3 to 9%. copper, lead and zinc. 

Later they drilled rro. 5 about 800 feet north east of No. 'l?J"- I was not told 

much about No. 5 except it was said that it was not quite as good as No. 4 

but it was good enough to induce them to go to Cisco, Texas and buy 23/24 of 

six patented claL~s, Survey No.3744 from the Hefner heirs for $40,000.00 so 

Cosgrove told me. This No. 5 was drilled on ~ Charleston Mines Sweetheart . 

Claim. 

I am enclosing you a rough map of the State Leased ClaL~s showing the approx­

imate location of holes No. li and 5, also the six claL~ of Map No. 3744. 

Hole # 6 was drilled to 267 feet on Brother George Claim of the Mary Jo Group, 

Within 10 feet of the 9 foot wide sericite vein btlfthey did not know it. 

No. 7 against my advice was located about on top of the granite ridge formed 

by the three Tombstone Hills, drilled to 3600 feet and of course was a blank. 

Because of the easterly-westerly granite ridge or dike the north half of Sec. 

36 has no water except the Howell Springs but the south half has an abundance. 

I think all the core samples are stored at the mine - there must be a lot of them •• 

On·my north claim of the Mary Jo Group, the L.P.WJthere are three east-west 

parallel quartz outcrops headed toward the State of l1aine and could be on the 

same structure w in 1951 when found them one could not own or sell gold and · silver 

only to the Government through the Smelters - then it just was not interesting 

and I did not have the development money anyway _ Stewart Company do not know 

about the possibilities of the L.P.W. Claim - they did not listen when I tried 

to tell them. Incidentially for your informstion I worked underground in the 

Couer de Alenes in Idaho years ago across the Canyon from The Hecla - I mined in 

the Mother Lode country in ElDorado County California and at the. Charleston near 

Tombstone - so I am no stranger to the mining business. 

Let me hear from you from time to time. My old friend Joe Escapule can tell ¥ou 

a lot about old man Suiter and his Charleston Mine. 

Sincerely yours, 
Chas. H. Suiter 
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Augu8t 24, 1973 

MEMO TO: Edward P. narold 

1.1: nLX SUltVIT ){OTIS 

Sub.aquant to our conversation ra,.rding Mr. Suitar's contention OD ....... uot 
work for the State clai~. I d.cided to vi.it the loc.tion ot the propo.ed 
drill .ite which we had scheduled for lea.a qualification. on Section 36. 

Aa • result the location now spotted for this ~rk ia exactly on the 80uth 
lina of Claia State 16, agproxiMataly 600 faet va.tarly of the .auth.a.t 
conter, and bears south 7 east trOll Hole 14. The hole 1. located by 
Brunton COllpa.8& in a UnDer w. call "lio. in b.tween the :.tvo corner.u • 
It :ya. groWld aarked and flassed. 

On my laaviaa the property at 6s30PK yesterday. I met Mr. Hevlitt on the road 
and adviaed him of this location, its aarkinga and the importance of putting 
th. hola at this spot. Drilling in this manner will qualify for both the 
Stat. claia. and the lea.e, providing the depth is sufficient. 

CM:./bd. 

cc: C.l. Co.grove 
K. S. Horne 

C. A. Co.~ov. 
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Charles H. Suiter [ "' 
R r' , 

5008 West Weldon Avenue, Phoenix, ArizonaJP.~~0.B-~'" , ,, , _, " 

August 20, 1973 

Mr Edward Herold 
J ames Stewart CompalQ" 
3033 North CeRtral Avenue 
Pho • .tx, Arizona 85012 

D.ar Mr Herold: 

Phoenix, ,r .. ~ 

Telephone 278-7974 

AUG 2 2 1973 

Referring to our telephone conversatioR this mobBiRg regardiag asses.meat 
work at the Char1esto. Miaes - iR the past ;wo years the U.S. Supreme Court 
has made some vital changes in the interpretatioB of the 1872 Mining Laws and 
0 •• authority states lIit ahouldbe apparent to all that that law, as generat­
ioJllS have lcaOWJl it, will not survive for mUch more thalrl &Rother year. Mr Justice 
Douglas sa18 -that the annual assessmeRt work requirement of the 1872 Act is a 
commaad that assessment work worth one hundred dollars be done during each year, 
&Ad anr deteasaace inevitably accrues to the United State., the own.r of the 
f •• title.- "The United States, having what Mr Justice Doug1a. call. "an interest 
in retrieving the land." and beiag intent upon "recapturia.g mining claime". 
Under .ew regulatio~s a valid ' mining claim must stand up to the test of market­
ability at a profit. "In the field of law is the element of good faith more 
important. It 

for your information the above are excerpts taken from a definitive legal re­
search 'manual pertaining to annual assessment work. The status of the Charleston 
Claims and our right to posseesor,r title are iR jeopard7. Assessme~ work cannot 
apply to more than ten claims ia a group. 

I have made a rough plat and a consolidation ot the Mary Jo Group of 12 claims 
and the State Group ot eight c1RimB - it is not offered a8 an accurate map but 
it is clo •• enpugh to lead o.e to the monuments established by the B.L.M Survey 
No. 4599 approved Qy B.L.M March 5, 1963. 

I have indicated by circle marked No.1 hole on the L.P.W claim - this claim i~ 
in the treJld line with Hew1ett"s State of Mine and has same type of mineralizat­
io. - I took a sample there in 1951 that gave 3.9 oz Gold and 81.3 silver - at 
that time Roosevelt's executive order 208 had gold and silver mining shut dowu 
Old there was no market for gold and silver except to U.S.'Govt thro smelters. 
Am enclosing copy of assay. Hole 1 should be drilled ia one of several quartz outcrops. 

I &leo show No.2 hole at the north-east coraer ot Chief Justice claim, this 
hole too is in the State of Haine trend. Holes 1 and 2 may give us a new vein. 
Hole No. 3 location is at the bottom of a deep trench I cut across the vein on 
the west end of Brother George clain in Sept. 1960 whe. your neglect forced me at 
laat miftute to do the assessmeat work. Both walls shaw plenty of sericite, a 10 
toot hole in bottom will give more .erioite and extend our vein. 
HoI. No. 4 should becdri11ed in the top of a good looking vei. lying Rext to the 
granite outcrop that was exposed by bulldozer at top of road up on side hill. 
This could be an all new vein of copper and silver. 

I Call get these four tests made and sampled and assayed for $500.00 - This will 
take a driller a.d two helpers which are included. Your one JOT Hole will not 
be suff1cieat. I will look to hear from you SOOft. ~ ~-'.. ~ 

~/-
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Charleston Mines 
INCORPORATED 

CRAS. H. SUITER, President 

James Stewart Compa.n;r 
3033 North Central Avenue 
Phoenix, Arizona 85031 

Dear Mr Herold: 

5008 West Wtldon Atrenut', Phoenix, Aritona 85031 

August 28, 1973 

Attention Mr Herold AUG 3 0 1913 

I have spotted on ~ claims map the location of the assessment validation 
hole being drilled on the Mary Jo Claim North 630 West 240 feet from the 
south-east .comer of said claim and I am sorry to say it does look IOIdgood.. 

According to Johnathan Gordon, a former Tombstone Mining Geologist, who was 
fam:U1ar with the Tombstone Mining District and the Charleston olaims, there 
is a 50-50 chance that your d.rlll rig is parked on the top of an andesite 
dike that out-crops at a . point 90+ feet north of the collar of the Brother 
George No.5 shaft and runS eastward forming the footwall of our sericite 
vein, an unknown distance - Nash No.2 churn drill l28' south of Mary Jo No.3 
abaft contacted this andesite at a depth of 340 feet. 

'!he ~ east of the old working and the two houses marks a no:cth-south 
cross fault cutting the andesite and blocking our sericite vein - according 
to Gordon the vein divides here, one forking north east toward Connecting 
Links claim and the other fork south east - in this direction a hole dug for 
power line pole hit sericite at twofeet~ East of the gulleT Nash and T~ten 
cored a hole at the south end of a surface scalped area in . the andesite for 
total depth of 300 feet. Your chances in between the forks are slim. 

UDder the Mining Laws as theY' have been revised the past two years, assessment 
work on a claim must benefit the cla.iDl - since it ia already' known that there 
is a substantial mineral deposition on the Mary' Jo claim it cannot be benefitted 
further"b,y the hole you are drilling and might be damaged - also this hole on 
the MarT Jo will not benefit the ' several claims lying U> the north and west. 
It is doubtful. if thia Ma.r.r Jo qualities as adequate assessment work. 

The drill hole on State No.6 claim must be located well north of the south 
line of the claim. Twenty Tears ago Neil Vogel shipped five cars of good but 
oxidized ore from a patented claim just south of road, I have copies of settle­
ment sheets, this hole of yo~s may give you the same at about 100 feet and 
watch out for rich silver pockets at shallow depth. Because of future need for 
more water drillers should careftt~)ly check and measure water tables - there 
is no water in north half of Section 36, but plenty in south half near and 
below road. I would like a copy of the log of each well or hole. Thank you ••• 

- - --- --- - - ---- ------ -.- - --- - --
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Charleston Mines 
INCORPORATED 

eRAS. R. SUITER, President 

:'lr Edward :ierold 
James Stewart Company 
Hayer Central Building 
Phoenix, Ari zona 85012 

Dear Mr Herold: 

G . D . 

5008 West Weldon Avenue, Phoenix, Aritona 85031 

May), 1972 
~ , ... , r: \ r ~ r 

I \ L- L , .. 

I thank you for mailing me the Charleston check which was received yesterday. 

I got a little kick out of your mentioning the sale of the Charleston Mine. 
Early in the deal I had a Howard Davis, an Engineer, and a Mr Logan from Mid­
land, Texas who had studied the property, worked out their plans for operation 
along with the Charleston side of a deal, then I took them to see Mr Horne. 
They were sort of over whelmed by the affluency of the Stewart office and they 
wondered why Stewart did not put the mine in operation then Mr Horne told them 
in effect that the mine could not be profitably operated and they quit cold. 

Then a year or two later a Hecla Engineer spent part of three months examining 
the mining property, about the time he was ready to start serious negotiations 
he met Howard Jones who told him that he Jones,owned the mine. That was the 
end of Hecla's interest. 

At the outset there was no intention and no prov1s10n in our agreement, for a 
sale or assignment of the mining property. when this became apparent, although 
my help was never soliCited, I offered my help and co-operation to the Stewart 
Company in their efforts to make a deal - I did this for the reason that I am 
certain that no major company will enter into a deal based on our present agree­
mentfor the reason that it is not a mining contract - major companies have their 
own special forms of contract which they insist on using which requires contact 
with and co-operation of the record owner. Had the mine been put in operation 
and production as originally intended I have felt that between the Charleston 
Mines and the Stewart Company the implications and ambiguities in the agreement 
couls be amicably worked out - major companies demand specifics. I am still 
ready, able and willing to help the Stewart Company in any reasonable way. 

I have made allowance for the fact that the Stewart Company are not experienced 
mining folks - they have acted upon a lot of bad advice and most everything 
thye have done has been contrary to sound mining practice. Under the mining law 
and numerous court decisions it is their duty to protect and preserve and im­
prove our mine and the Mary Jo claims in an effort to eventually produce min­
erals - that was the intent of the Federal Mining Laws in the first place. 
Instead they have destroyed our property and down-graded the mines mineral 
potential. 

(1) 

Ij~Jw 
.,L~Ul{,~tjalD! 
~.-1-~ , 
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Charleston Mines 
INCORPORATED 

5008 West Weldon Avenue, Phoenix, Aritona 85031 

CHAS. H. SUITER, President 

Mr Edward Herold, James Stewart Company 5/4/72 page 2 

I have a copy of a recent treatise, a legal research manual pertaining Ito 
annual assessment work and maintenance of possessory title to unpatented 
mining claims published by the Rocky Mountain Mineral Law Foundqtion. 
In the PREFACE it states; " all miners and prospectors should know by now, 
the United States Supreme Court can --and does--change the mining law. And 
in this there is a lesson: The mining law is not immutable: the courts are 
not insensitive to cshanged conditions, and lawyers and mining landmen must be 
alert to recent developments in the law of assessment work, a subject of 
great importance to small prospectors and large mining companies alike. II 
"The manual treats Of the general topic of assessment work under the General 
Mining Law of 1872 - now a century old, when it should be apparent to all 
that that law, as generations have known it, will not survive for much more 
than another year." 

The Manual further states "There are pending in Congress a number of bills which 
would eliminate all vestiges of the 1872 law and make prospecting on the public 
domain, particularly, and mine development and mineral production to some 
extent as well, discretionary with some elected or appointed official of 
the Executive Branch." 

The above is a few of the high points - our mining Laws have been abd are 
very liberal and generous which many people of the present generation. have 
come to resent - Conservationists and others are advocating that old mining 
claims on public lands that are not producing mineral be retrived by the 
Government and then lease to qualified oper&trs(miners) subject to a royal­
ty to the Federal Government. 

Since 1947 to 1957 inclusive, the Charleston Mine was under production. dev­
elopment and ore sales - since Stewart come in 1957 no mineral has been 
developed, produced and sold - this places our claims in jeopardy. 

If Howard Jones had talked to me before he made those two shipments of dirty 
ore that did not pay the freight, I would have told him how to adjust our 
classifier and he could have rewashed and sold $60,000. in metals. The record 
of ~ shipments show that I did it to the extent of $40,000. out of 4000 
tons of crude ore with the sericite going down the creek. It would have been 
a simple process - the ore was handy to the mill and he had help of the two 
boys from Seattle - Dohorty and Clements. 

There is much more that should be talked over but I am limited for time and 
space. This letter is intended to be helpful and not to harass anyone. 

Sincerely, 
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Charleston Mines 
INCORPORATED 

5008 West Weldon Avenue, Phoenix, Aritona 85031 

CHAS. H. SUITER, President August 11, 1971 R E eEl V E 0 

? 

AUG 1] 1971 
Mr Edward F. Herold, Controller 
J ames Stewart Company JAMES STEWART COiM'f.\ifi 
3033 North Central Avenue 
Phoenix, Arizona 85012 

Dear Mr Herold: 

PHOENIX, ARIZOr~A 

I am enclosing you a copy of the recorded labor affidavit with 
respect to the assessment work on the Charleston Mines claims 
for the current assessment year along with receipt of Arizona 
Land Department (copy) for the annual rental of $120.00 paid by 
the Charleston Mines. I am returning your check for the reason 
that the rental has already been paid. Since the eight state 
claims are on a year to year basis we are advised that in order 
minimize an already confused situation the Charleston should 
pay the annual rental even tho Stewart Co~ have the benefit 
of the water therefrom-. - - -- - - -
- - ---

It 
These eight claims are the ones that Turley and Cosgrove did not II 
want to be bothered with. I started to locate the eight claims 

. in 1954 and run into trouble with the State Land Department who 
advised me that all of Section J6 was state school land and before 

It 

I resumed mitling operations on the Mary Jo I must obtain a State 
Mineral Lease. I fought with them several months before I could 
convince them that our claims were located in 1928 on federal land 
that~as not surveyed until 1947, therefore we had prior rights. 
I finally convinced them - see enclosed Land Department letter. 

In the spring of 1957 I resumed my job of locating the state claims, 
working alone. I had mapped the new claims surrounding and extending 
the claim lines of the Mary Jo group and at the time of our deal I 
had four of them measured and monumented. I wanted these eight 
claims for the reason that they offered the only source of and ade­
quate water supply for the Mary Jo mine. Turley was not impressed 
but to placate the "old Manit a vague reference was' made to the claims 
with no agreement on the part of any one to buy or sell. 
---.. --- -------.. -- - ----- - - . - - .. -- - -. 

The Stewart Company mining venture in Cochise is in quite a mess, 
and I am one of the few persons who can help them as I have offered 
many times to do over the past fourte~ years. The potential of our 
State Claims in Section 36 is far beyda the capability of either 
the Stewart Company or the Charleston Mines - some major mining 
company must join us and in this connection a full disclosure of all 
conditions must be made - let us work together in this undertaking 
that promises so much. 

Sincerely, 

President 
Charleston Mines. 

II 
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Mr. Chari •• H. Suiter, Pr •• ident 
Charl.ston Kin •• , Inc. 
5008 Weat Weldon Avenue 
Phoenix, Arizona 85031 

Dear Mr. Suiter: 

Auguet 3, 1971 

Enclosed i. J .... Stewart Co.pany check in the a.Gunt of $120.00 
payable to Ariaou State Laud Departllent in paYlHnt of annual. 
remt due tor Lea.e K-186, wbich are the eisht State cla1aa you 
are aelling to ua. 

lor purpose. of the affidavit, Bole 15 va. drilled on the tveet­
Mart claim and 'Bole '6 on the Brother Georte clailll. Bola. were 
drilled by Joy Manufaaturinl eoapany, 900 Wood1aDd Avenue, 
KJ.chil&Jl City, Indiana 43660. Role 15 va. eman.c:ed Aupat 3, 
1970 and ea.pleted October l', 1970. It. total depth ~. 2528 
r .. t. Hol.'6 va. cOlIIUnceci on October 16, 1970 and drilling 
va •• topped October 20, 1970 after drilling to a depth of 237 
t .. t. 

In addition to the expenditure. tor drilling during the current 
y.ar, coneul.tinl t ... cone.mina the.e claim. ver. paid to 
Kr. C. A. eo'grew., "OW retained on a con.ul ting baate with 
our coapallY, and to H.vitt Enterprilea, It..D. II, Box 978A. 
Sandy, Utah 84070, for aaophy.ieal work. 

PI .... let .. know if you need additional information in order to 
.1rD the affidavit. 

IYB/bde 
EDC. 

eel C.A. eoagrove 

Sincerely yours, 

Edward F. Herold, CPA 
Controller 
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Memo to Mr Horne: 

CHARLES H. SUITER 
!:I008 WEST WELDON AVENUE 

PHOENIX, ARIZONA 85031 

July 1, 1911 

! 
I . 

v· , 

o r- (' i ~ ' j 
I \ 1. _ J . I 

~ / .i~i~~ 
1'. 

The Copper stained rock I told you about, can be found at a spot about 
1200 feet more or less west and north of the gate that enters onto our 
mine road. This green stained rock as I recall, is not a surface outcrop 
but comes from a shallow hole that was dug by old-timers. Twenty years 
ago there was plenty of it in evidence but rock hounds depleted the pile. 

< \ .' 

About this same spot can be seen evidence of some old trenching work where 
a miner took out $45000.00 in horn silver (Cerargyrite) and never got below 
his shoulders - according to Johnathan Gordon, an old Mining Engineer who 
spent most of his adult life in the Tomb3tone ' area. Years ago it was a 
common opinion that this area concealed many rich silver pockets - your 
core drill might find one good enough to sink on. 

I have always been concerned about our claims markings - our IftOnwnents and 
posts. In 1962 Robert Lenon, Mineral Surveyor, JU.de an official map of our 
twelve Mary Jo claims which was approved by the Bureau of Land Management -
Lenon marled the corners with a pipe sunk in the ground and a brass cap all 
of which could be obliterated by a bull-dozer. According to Lenon's map the 
south-west corner of the Woolery claim is almost directly under the Telephone 
Line. From this point west about )00 feet there should be a 4 x 4 post set on 
the Land Grant (Tenneco) fence line, marking the north-west corner of the 
State No.2 claia - 600 feet south there should be another 4 x 4 post marld.ng 
the south-west corner of State No.2. It J1ight be well to check these and 
other claim marking. Cattle some times rub them over and some two legged 
animals steal them. 

In my humble op:lnion .p~!l, the three Charleston Hills, almost in line 
north-east and south-vest, are surface evidence of only a part of a massive 
intrusive granite. ridge or dike and it appears to me that:vour drill hole, 
located between and 1n line with the hills, may be over the top of the. 
intrusion and therefore you may contact the Magma granite at a higher level 
than you expect. The location does not appear favor able to find a sediMent­
ary mineral deposition at depth but for your sake, I hope I am wrong. 

My best wishes for your good. luck. 

··tP 
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June 21, 1971 
RECE!VFD 

Jt !N ') I) 1Q "· ,J .... f..J , :, I ! Mr. M. S. Horne., 

3033 N. Central 

Phoenix, Ariz. 
JAMES STEWART CO{11PANY 

Dear Mr. Horne, 

Mr. Suiter's letter June 8, 1971 

alleges error on my part in the location of 

Drill Hole #1 on the map sent to him. 

Mr Su.ter is confusing our Diamond 

Drill nole locations which I had shown on 

the map with the second of three churn drill 

holes. The churn drill holes were drilled 

looking for water, the assaying of the second 

being incidental. We do not consider them 

of any value, geologically, as all three are 

within the volcanic sill. The three churn 

drill holes were drilled about 1958. 

very truly, 

PHO:::NIX, A~!!. ;)I\'1\ 
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Charleston Mines 
INCORPORATED 

5008 West Weldon Avenue, Phoenix, Ari,ona 85031 

CHAS. H. SUITER, President June 8, 1971 

Mr M.S.Horne, President 
James Stewart Company 
Phoenix, Arizona 85012 

near Mr Horne: 

I ) • • 

Re: State Mineral Lease No. 786 

I have received from the State Land Department a statement for $120.00 
for the annual rental on our eight mineral claims for the • .. • ~ 
year due Auguat 19, 1971 along with fo~for reporting material remov:

r 

ed from said claims and for reporting and filing the usual assessment 
work affidavit. 

To assis~ · me in preparing the required affidavit, will you ldndl.yt.ell 
me the names of the drilling contractor who drilled holes No. 5 and 6 
and the approximate depth of each hole, and the names of other persons 
who bad a part in the drilling or any other work on the claims? I am 
certain that the cost of these two holes was in excess of the required 
$2000.00 expenditure for the assessment year 9/1/70 to 9/1/71, for our 
twenty claim8 - 12 in the Mary Jo Group and 8 in the State Group. 

Several months ago I gave you a map on which Mr Cosgrove plotted ~the 
10,cation of your several drill holes and returned to me. I suggest that 
he might be wrong about the locations on the claims of several of your 
drill holes. He shows No. 1 hole located in the north-west corner of the 
Father Lode claim. This hole was actually drilled about 200 ft east of 

, the s/W corner of State Claim No.5 at a point considered to be about the 

f 
! 
\ 
t 
\ 
~ 

center of the Eight State claims for which it was the discovery or Locat­
ipn as it is now called. This hole was 476 it deep and assayed a trace 
of gold for a.l:nlost its full depth, it ade 10 to 12 galloJll water per minute. 

The water well was drilled in the south-east corner of State No. 6 claim, 
it was not sanxpled but it should have been. Well No.4 Mr Cosgrove shows 
about properly located - it is located by ~ measurement about Bio ft 
north of the well on a directline between the well and the 30 ft tank on 
the hill to the north. or ~urse a holes location and. elevation is not 
important unless an Engineer wishes to correlate the formations and struct­
ure between holes which is a good practice. I have not the least idea 
where holes No. 2 and S should be shown on the claims map. 

~ Kindly send me the assessment work information. Thank you •••• 

'-----" Very truly yours, 

Charleston Mines •••• 
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CHARLESTON MINES INC. 
SUCCESSOR TO 

CHARLESTON LEAD MINES COMPANY 

CHARLES H . SUITER 

GENERAL MANAGER 

Mr M.S.Horne, President 
James Stewart Company 
)033 North Central Avenue 
Phoenix, Arizona 85012 

Dear Mr Horne: 

UNINCORPORATILD 

BOX 347 

TOMBSTONE. ARIZONA 

Office: 5008 W. Weldon, Phoenix, 850)1 

January 11, 1971 

When I talked to you some time ago about your core drill hole # 5, you 
mentioned that the formations your core drill encountered were badly 
disturbed and showed no correlation or conformity with the formations 
your drill intersected in your # 4 hole. 

After we timbered No. 4 shaft I attempted to drift to the east on the 
52 foot level and immediately encountered what I thought was just a 
big rhyolite boulder but after cross-cutting both north and south right 
angle to our vein we found it to be a wall probably related to the cross­
fault some competent engineers have predicted. When we needed an exit at 
the east end of the pit we had to drill and blast to get through the wall. 
and into the nearby gully. This eros. fault very likely accounts for the 
unconformity of your holes If 4 and II 5. Johnathan Gordon,.a noted mining 
engineer and metallurgist, and long familiar with the Charleston Mine .. and 
the Tombstone area, contended that our sericite vein split or forked to 
the north through the Connecting Links claim but to the south he would 
not state, caused by a cross fault north and south that was marked by the 
gully east of the pit. 

I am enclosing· you one of myoId ungroupo maps showing the relative locat­
ion of ~ No. 4 shaft both on surface and underground and the wall by 
red line. 

It has long been my opinion that the Charleston sericite vein is a big 
chimney that has sneaked into the south side of the wide altered zone 
bringing up with the sericite much copper, lead and zinc sulphides from 
what could be an iMmense body of rich ore. A )000 foot hole drilled on 
the structure and in the faulted zone might have been very rewarding. 

My Charleston Mines Corporation will hold its annual shareholders meet­
ing Monday January 18th 1971 - if you happen to have some encouraging in­
formation in the meantime, I will be glad to have and report it. 

RECEIVED 

JAN 13 1971 

JAMES STEWART COMPANY 
PHOENIX, ARIZCH'4~ 

Sincerely yours. ~_ 

President 
Charleston Mines 
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Charleston Mines 
INCORPORATED 

CHAS. H. SUITER, President 

Mr M.S . Horne, President 
J ames Stewart Company 
Phoenix, Arizona 8,012 

Dear Kr Horne: 

I.' 

SOOB West Weldon Avenue, Phoenix 31, Aritona 

December 28, 1970 

.~ L .. 1-· 
I ' .• 

I have received trom Mr Cosgrove the cl~ map showing the approximate locat­
ion of yoU%i1l6 core hole recently drilled, which location appears to be quite 
close to the Mash /I 2 hole.· 

Froa·~ old tiles I have resurrected Dr Gaines' report on the Charleston Mine 
dated Sept. 10, 1962 and his very good surface Jl8.p of the nne area. This aap 
shows thO five vertical holes core-drilled by Nash-Vogel and their churn drill 
hole II 2, also tive 45 degree angle holes ~ed by Dr Gaines (Heron Mng Co.) 

The Ga:1.nes Report. states that Nash II 2 hole, located 340' west ot Heron II 10, 
interllected. 18 teet ot Sericite (true width 9 1 ). With this inforJIB.tion it was 
hardly worthwhile to . drill your II 6 in practically the same area. There are 
several,aore desirable and perhaps .ore inforJl8.tive drill locatiOns, !at: on 
the strike of the vein 1,0 or 200 teet west of Nash I 2. 2nd: 1iL the bottOl'l ot 
the pit, a horisontal core bole in the south vall to locate the position and 
slope or angle ot the granite wall and to test the vein lying agaiDat t.be gran­
ite and the area in between. lrd. a deep hole in the structure or tault a~-
1ute17 400' north at north bank: ot pit and about on the west line of the Chiet 
Justice cla1..a - because at a north-south fault cutting the vein, care IlUSt be 
exercised. and not get too tar to the east. 

In . hi. report Dr Gaine. state. on page 10, in an area trom 40' east ot hi. II 7 
. to 40' veat ot /I 10, 285 ft by 305 tt deep, there is 86,000 tons of sulphide 

and aericite ore, which he states, atter ~t 1dll1ng, freight and taxes 
will net $1,050,000. figuring in 1962 lead at yt~ and sine at lli¢. Today'a 
prices are Lead 14~ and sine l'~. 

The Gaine. report states further, -There is every reason to expect that this 
Salle tOrMation should continue in depth, to double or lION the 305 teet. In 
addition it is known that Na8h~Vogel intersected 18' ot sericite (9' true width) 
in their hole I 2, alao sericite i8 Tisable in an outcrop on Connecting L1.nka 
over 1100' H 7, degrees east of the pit. Obviously there i. plenty of room tor 
exploration with the promise ot .ult1ply1ng present reserve. several told.-

On page 4 Dr Gaines state.: ~uly has II&pped a aajor East-Westfault which 
passes through the Charleston Kine areo. .. This tault is supposed to be one aUe 
long, --- then it IlUSt be considered that this altered sone continues 80118 what 
farther to the north, perhaps two or three hundred feet north ot the present 
world.ng, to where the tault actually i •• -

Dr Gaines' report conf1r.a ay long contention that exploration work should be 
conducted near the known aineral vein and north ot the pit. 

S1ncerel.7 )'OUrs, ~ ~ 
Charleston Mine •••• 
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Mr. Charles H. Suiter 
5006 Wee t Weldon A venue 
Phoenix 31, Arizona 

Dear Mr. Suiter: 

October 18, 1965 

Reference is IDade to your letter of Septeaber 21, 1965 wherein you 
transmitted copies of the affidavits relating to assessment work for 
the Charleston Mines. I have delayed this letter pending a meeting 
with Mr. Harlow .Jones, but a. this will be further delayed, I felt I 
had better answer your letter. 

We were pleased to hear of your feelings concerning the pro.peets 
of the vein continuing to depth and the posa1b1l1 ty of copper being 
the doainant metal at the greater depths. 

We concur with your recommendation that a horizontal hole drilled 
into the south wall of the pit would reveal interesting intol'lllBtion 
on the outcl"OPS occurring above the pit. 'lh1s suggeation will be 
relayed to 1Ir • .ronee and his group. 

The prel.1imlnary 'P~Poaad core drill hole was not 800 to a 1000 feet to 
the south, but Just over 250 further aouth lIea.urad fl"Olll CD2, designed 
to intercept the vein a t top depth of 800' a8s~ing .ame vein dip. 
However, it ... aal80 recoI8endecl that DO drilling be done prior to a 
geophysical atudy and an 1. P. tracing of the propert1' to properly 
ascerta1n the proper bole loca tiona • 

We have notifIed the .Jones group of the churn drill hole. which were 
drilled to search fir water and furnished them with assay infol"lDBtion 
received. 

To avoid any recurrence of ill advised finsncial expendItures on the 
subject property, It 1s our intention not to sink a shaft as proposed 
in your letter nor to invest in a mill until the ore body has been 
detendned, both aa to extent and ' content. and the m11l then properly 
engineered. For thia r .. son, we lIIust take exception to your deadline 
of production by April 1, 1966. 

We propose to keep you advised of progresli I18de in any negotia tiona 
and 1n developments occurrIng. 

Very truly yours. 

JAMES STEWART C(EJANY 

C. A. Cosgrove 
CAC:lp 
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CHAS. H. S.. ......ER. President 

Mr C.A.Cosgrove 
James Stewart Company 
Phoenix, Arizona 85012 

Dear Mr Cosgrove: 

5008 We.H Weldon Avenue. Phoenix 31. Aritona 

September 21, 1965 

.; 

Enclosed is copy of assessment affidavit rel~ting to the Charleston r~nes -
the original has been recorded in the records of Cochise County. I am not too 
happy over the sufficiency of the work indicated in the affidavit but since 
y~ Jones is on the property and is presumably continuing some work, it will pass. 

In your letter of the 30th August you stated that you had the impression that I 
did not believe that the vein extends to any appreciable depth - on the contrary, 
it is my opinion, based on information gleaned from several competent engineers 
and from my own underground experience on the property, that our present known 
sericite vein will continue in more and better ore to a depth of several hundred 
and perhaps a 1000 feet or more and at depth copper may be the dominant metal, 
as was the case at Butte, Montana where they have a surface condition ver,y simil­
ar to the Charleston. 

In connection with your proposed geological study preliminary to drilling, I sug­
gest that you inform your engineer about the churn drill hole which you drilled 
in July 1957 in the area you are now considering, to a depth of 476 feet, all in 
igneous rocks, several samples of which showed traces of gold. You no doubt have 
the log of tbis well and its location can no doubt still be determined. 

In the past eight years I have seen so much of the money of the Stewart Company 
and others wasted in ill-advised and incompetent work at the Charleston that I am 
adverse to seeing any further such performance. Unless another unknown vein might 
be found on the south side of the granite hill, your chances of encountering worth 
while ore with your core drill, are about one in twenty. 

The report of Dr Gaines, a highly touted engineer, stated in effect that in the 
area between old No.4 shaft and old No.2 shaft (about 350 ft) and 300 ft deep 
there is a block of 86,000 tons of ore of a gross value of over $ 4 million dollars. 
I developed that block of are - my toovage estimate is much higher. With lead at 
l6¢, zinc at lh~¢ and mica at $100.+ per ton, prices are very favorable and will 
likely continue high or higher for some time to come. The sinking of a shaft as I 
recommended in my letter of August 28th, will in my opinion make availab~e for 
mining, Dr Gaines' 86,000 tons and more - enough ore at 50 tons per day to last 
several years and the initial cost for sinking and equipping the shaft will be 
less than the cost of drilling two 800 ft core holes. 

There is one drill location that in my opinion would reveal interesting inform­
ation - a horizontal core hole drilled into the south wall of the pit to the 
granite (apprOXimately 200-250 ft) that outdrops up on the side hill, would loc­
~te the granite and define its incline if any, at the same time permit sampling 
of a 20 ft vein ( shown at the surface ) that lays against this granite - then 
from the same drill location, run a core hole into the vein at about 50 degree ,,­
south incline angle to a~deep as you wish to go, probably all in are. 

(2 ) 
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Charleston Mines 
INCORPORATED 

5008 Wesc Weldon Avenue, Phoenix 31. Aritona 

CHAS. H. SUITER. President 

Mr C.A.Co5grove page 2 9/21/65 

The north wall of the granite ridge, exposed on the north side of the hill, is 
ur.douhtedly the hanging wall of our present sericite fissure vein - this wall 
may be vertical or it might slope or incline to the north, contrary to the 
assumed south incline of our sericite vein. In any event, in my opinion it is 
unreasonable to assume that our sericite vein continues to dip south under that 
grani te hill to the extent of finding it with a core drill hole located 800 to 
1000 feet to the south - it is my opinion that our sericite vein does not dip to 
the south that much. In this connection it is significant to note that on the 
north side of the granite ridge, several churn drill holes have not found water, 
while on the south of this ridge water is found at shallow depths in quantity. 
About three-quarters of a mile south of our workings an old shaft 100 feet deep 
makes water rated at 200 gallon per minute. 

With 86,000 tons of ore above 300 feet, according to Dr Gaines, and with present 
good metal prices, there can now be no reasonable excuse for further delaying 
production of metals a nd sericite. I must insist therefore that action be taken 
and necessary work performed with the view of having the mine under production 
by April 1, 1966 - this gives you over six months time in whic~ to sink and equip 
a shaft that will make available in ~ opinion, enough ore to last several years. 
Failing in this will make your contract subject to cancellation. I am sure that 
you can appreciate the iniquity of a production contract that takes over 35 years 
to payout. 

Also kindly instruct your book-keeper that the $500.00 monthly check must be in 
my hands on or 'before the 10th day of ea ch month. 

Very truly yours, 

@,-1;ki£Pt/ 
Charleston Mines ••• 
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Charleston Mines 
INCORPORATED 

CHAS. H. SUITER, President 

Hr C.A.Cosgrove 
James Stewart Company 
3033 North Central Avenue 
Phoenix, Arizona 8.5012 

Dear Mr Cosgrove: 

5008 West Weldon Avenue, Phoenix 31, Aritona 

August 28, 196.5 

L . / J 

' .JG .J r i -:~ 

J ~ M·· ... 

and I 
Confirming our telephone conversation of yesterday afternoon - Mrs Suiter/visit­
ed the mine on Thursday and Friday of this week. On Friday morning we found that 
a D-l!Cat had arrived and was busy cutting a road to a core drill location, 
with Harlow Jones at the controls. Harlow said that the truck had returned to 
Benson to pick up a D-24 - as we were returning to Phoenix about one o'clock we 
met the truck loaded with the D-24 just south of Benson, so I feel quite certain 
that both Cats are now at the mine and working. 

I told Harlow that the assessment work was the most urgent at the moment and I 
suggested that he take the cats over about 1000 feet west of No • .5 shaft to a 
trench we had previously dug across the vein and that hB enlarge that trench in 
both length and width. Erosion and detritus from the hill has obscured the vein 
in this area - the proposed trench will not only expose substantial vein material 
but will make visible the best location for a core drill hole or an exploratory 
shaft in the vein. Before we sunk No. .5 shaft, we had to dig a long trench to the 
vein before we could decide upon the right Irlp~ spot on which to sin1:. I am sure 
the D-24 with a ripper will handle this ground - this will be assessment work 
that can be both seen and measured. I will __ hare a .. l:e~r1.1.~~,.J~~Lu,l..!~.....!-
~e~'n~~:.r'~~'i~~.~~:~!!!~~~~ ... !';?;g .. }f~~ }~ .~~ . c<?~.~~,~-,.t~ .• f'~~~.Jitt~n ' -~WIl ,",- -

With regard to futDre work, Mr Jones stated that he was committed to the Stewart 
Company to perform 2800 feet of deep core drilling with the view of intersecting 
and testing the vein at a depth of 800 or 1000 feet. Now I am not presuming to 
dictate how f1r Jones should spend his money but I hate to see him waste a dollar 
or several thousands of dollars so with you permission I wish to give you the 
benefit of my experience and study of the Charleston over a period of the last 
tventy years. 

The plan to undertake the drilling of an 800 to 1000 ft core hole calls for an 
intensive geological study of the are& by a competent engineer before deciding 
upon the location to start the hole and I am convinced that such a study would 
result in the abandondment of such a plan at the present time. 

The range of hills extending for four miles or more, running S-W and N-E north 
of Charleston of which our hill in Section 36 is a part, is a massive granite 
intrusion of which our mineralized fault on the north side of our hill is also 
a part and undoubtedly formed at the time of the granite uplift - the vein fill­
ing of sericite and sulphides caused by hydro-thermal action. This granite hill 
undoubtedly extends to a great depth therefore a core hole would give only gran­
ite and more granite. The depressed saddle over the crown of the hill might well 
be another different vein. 

Most folks acquainted with the Charleston have assumed that our sericite vein 

~I 
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Charleston Mines 
INCORPORATED 

5008 West Weldon Avenue, Phoenix 31, Aritona 

CRAS. R. SUITER, President 

Mr Cosgrove page 2 8/28/65 

has an incline of 55 to 65 degrees to the south and most of my shafts were g 
, sunk at this angle mai~ for working convenience - the assumption of 55-65 

incline of the vein has resulted from the andesite dike which appears to be the 
footwall of our sericite vein, the south wall or vein side has a south incline 
of about 600

• Contradicting this assumed vein angle of 600 is an exposure up on 
the side hill of the granite of which the hill is composed - this granite expos­
ure is badly weathered and decomposed and shows no definite inclination one w~ 
or another and it could be about vertical - without doubt this granite is the 
hanging wall of our sericite vein, which indicates 250 feet or more of vein width. 
In my opinion, it is highly improbable that a randomly located core drill hole on 
the hill will give satisfactory results, and would cost approximately $16,000.00. 

I suggested to Mr Jones that he spend his money where we know the ore is. In his 
report Dr Gaines said we have in the area of No.3 and No.5 shafts, 86,000 tons 
of ore having a gross value of $50.00 per ton or over four million dollars. I am '­
one of a ver,y few persona who have actually seen this ore and know the extent of 
it because I developed that ore body and am confident that Dr Gaines' estimate 
could reasonablly be doubled. How much more ore does any one want? At a sensible 
estimate of a 1000 tons per month per month there is enough ore in this one little 
spot ~ to last for ten years. 

To get this ore, I suggest sinking a good shaft in the andesite footwall at a 
point about mid-way between No. 3 and No.5 and fifty feet or more north of the 
vein, to a depth of 150 or 200 feet and cross-cutting from this shaft to the vein 
at the 100 ft, 150 ft and 200 ft levels. Such a shaft 200 ft deep with the three 
cross-cuts and adequate hoisting equipment will cost approximately $20,000.00. 

Mr Jones seemed to be favorable to the shaft sinking as a substitute to the core 
drilling but he says he has to have your O.K. I am enclosing some maps I promised 
Harlow - after you look them over kindly send them too him along with your approval 
or rejection of the shaft plan. I am also sending you a copy of this letter which 
you may send to Harlow along with the maps. 

Kindly advise me of your 

Very truly yours, ' g .. ,., '2:. -{ , i{c' 
/J:,. t{ /ch-/i/ ~ [., /l 

reaction. G' .~ -
I 
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CHARLESTON MINES-TOMBSTONE, ARIZONA 
KAOLIN Z I NC GROUND MUSCOVITE LEAD COPPER 

CHARLES H. SUITER. P'U:.'DI:NT 

FINANCIAL STATEMENT OF THE CHARLESTON MINES 

- as ot luly .31, 196.3 

ASSETS 

James St.ewart contract ror purchase ot mine $250,000.00 
Paid on contract" to July .3l 196.3 - - - 67,100.00 

Balance due on contract as ot 7/31/63 - - - - - - - - - __ • 162,900.00 

Authorised Capital .300,000 shares CODlmOn, par $1.00 
Originally issued 200,000 shares- - - - - $200,000,00 
Shares repurchased and redeemed 42,200 - - 42,200.00 

Capital. shares rema1n:ing outstanding _________ _ 
SurplUS under stewart Contraot _ _ _ _ _ _ _ _ _ _ _ _ _ $ 157,600.00 

25,100.00 

• 182,900.00 

The Charleston Mines wu incorporated November 1 1955 under the l.&w8 ot .lr1zona 
tor twenty-tive (2,) ;reara. The 196.3 annual report hu been rued and the 1963 
annual te. has been paid - the corporation is in good corporate standing. . 

The Charleston Mines is the record owner ot posseaao17 title to twelTe (12) un­
patented Jdn1.ng clail1a in Coohise County-, Arisona, which were .old under a oon­
tract dated June lat 1957 to the James Stewart flompan,y ot Phoemx tor the sum 
ot· $2'0,000.00 on which contraot there has been paid $67,100.00, 1eav1n« a balance 
due under the contract ot $182,900.00 as or JulJ' 31 1963. 
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TRANSAMERICA TITLE INSURANCE COMPANY 

LIMITED SEARCH REPORT TYPE __ ~3 _______ _ (See schedule on reverse side) 

NUMBER Sp.Base 748 DATE 11/6170 @7:50 A.M.FEE $89.00 

ISSUED FOR THE SOLE USE AND BENEFIT OF: 

'.' 

James stewart Company 
3033 North Central 
Phoenix, Arizona 85000 

J.:ii':: ~S '., ...... ,' . . .. . 
' .' I '- . \. . . . . ; , . • \; ; i 

r :-H .... ::: .;:.: , .'\.~.~ . _ 
hereinafter called USER. 

After examination, for the purpose stated above, of the proper indices affecting property or liens or 
encumbrances upon property in the County of Cochise , State of Arizona. 

TRANSAMERICA TITLE INSURANCE COMPANY 
A CALIFORNIA CORPORATION 

in consideration of payment of ics fee, and acceptance hereof wich liability co the USER limited to 
twice the amount of such fee, reports that a search ot the following described 
property 

unpatented mining claims; 

MAGGIE, AURORA, MAY POWELL, STELLA and 
BLANKET # 1, 2, 3, 4 and 5. 

subsequent to January 1, 1940, discloses: 

1. Mining Location, Blanket II 1, by Gallagher, Vanadium and 
Rare Minerals Corporation recorded November 25, 1925, in Book 63, 
Records ot Mines, page 521. 

2. Mining Location, Blanket /f2, by Gallagher, Vanadium and Rare 
Minerals Corporation recorded November 25, 1925, in Book 63, Records 
of Mines, page 522. 

3. Mining Location, Blanket # 3, by Gallagher, Vanadium and Rare 
Minerals Corporation, recorded November 25, 1925, in Book 63, Records 
of Mines, page 523. 

4. Mining Location, Blanket II 4, by Gallagher, Vanadium and Rare 
Minerals Corporation, recorded November 25, 1925, in Book 63, Records 
of Mines, page 524. 

5. Mining Location, Blanket # 5, by Gallagher, Vanadium and Rare 
Minerals Corporation, recorded November 25, 1925, in Book 63, Records 
of Mines, page 525. 

Continued: . 
TRANSAMERICA TITLE INSURANCE COMPANY 

By Jl1 ~~ D. if1 ~f 
Martin D. Bailey 
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SCHEDUl.E OF I.I~IIIED SEARr,H TYPES REFER!! FD TO ON REVERSE SIDE 
All reports issued hereunder are based upon an examination of the proper indices for a stated purpose 
and for the period of time (if applicable) prescribed below. All such reports are withour. examination 
or report as to the sufficiency or validity of any instruments shown. 

1. IUDG\fENT LIEN REPORT - Fe r': JI0.(lU /I"r IlIIlI/C, plus 12.00 per lil.'11 rcported 

Indices. searched - Judg~ents, Renewal of Judgments, Federal and State Liens in the office 
of the County Recorder of the county shown 011 the reverse side. . 
PII'rpo~e . ~ a showing of any money judgment or tax lien against pe,rsons or corporations named 
on reverse side which would appear to constitute a lien on real property. . 

2. TAX AND IMPROVEMENT LIEN REPORT - Fee: n.oo plus J2.00 per parcel o/.'('r on(' 
, Indices searcbed - records of County Treasurer and the Superintenqent of Streets of the county 

and the , Trea~'urer and Superintendent of Stre~ts of any city or tow,n named on the reverse side. 
Purpose ~ a showing of unpaid state, county, city or town taxes, liens or assessments levied 
under any general or special improvement act against the real property described on the reverse 
side. ' . . 

3. CHAIN OF TITLE REPORTS - Fee: ~30.0U plus $1.00 per item reported 
Indices searched- land indices in the Title Plant of the company's issuing office. ' 
Purpose - a showing s.ubsequent to a stated date, of instruments or matters affecting or relating 
to the record title of the land described on the reverse side. 

A. PROE.ERTY SEARCH REPQRT - Fee: 52Q.OO plus 15.00per parc.ei reported over one 
Indices' s'earch ed - taxe's asse'ssed in a stated riame ' in County Treasurer's 'office and the Coun ty 
Recorder's indices under a stated name. 
Purpo~e- showing 'a de 'scr'ipti~11 of land, title to which was acq~ired under or assessed to a 
statedriame and not the't~after ·conveyed. " ' 

5. LIMITED REALTY REPOR T - Fee: ' 120.00 
Indicessearched - land indic~s in the .Title Plant of th.e company's issuing office. 
Period9f time -10 ye'ars next preceding date of this report. 
Purpose - spowing 'appa'!ent 'record ~~mer :and a lise of recorded mortgages and agreements of 
sale not satisfied of record. ' 

6. SECURED PROFLr.:y TRANSACT!O':. CHATTEL MORTGAGE & CONDl.IIONAL SALE 
REPORT - Fee: 165.00 
Indices searched - Secured Property Transactions, Chattel Mortgage & Conditional Sale ill 
office of County Recorder. 
Period of lime - Chattel Mortgage and Conditional Sale from a stated date to December 31, 
1%7; Secured Property Transaction from January 1, 1968 to date. 
Purpose - a showing of any matters not shown as released in said indices executed by persons 
or corporations named on the reverse side. 

7. FINANCING STATEMENT SEARCH REPORT - Fe.e: ,125.00 per .search; bulk search quoted on request 
Indices searched - Financing Statements in the office of the Secretary of State. 
Purpose - a showing of any matters not shown as released in said indices executed by persons 
or corporations named on the reverse side. 

8. SPECIAL REPORT 

ALL REPORTS ISSUED PURSUANT TO THE SCHEDULE ABOVE REPRESENT A U&nTED TITLE 
SER VICE AND NOT COVERAGE BY A POLICY OF TITLE INSURANCE. 

TITLE [NSURANCE, [F REQU[RED AND APPLICABLE , [S A VA[LAi3LE AT TH E PUI3L1SH ED RATE 
FOR THE TYPE AND AMOUNT REQU[RED. 
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LIXlTED SEARCH REPORT # 3: 
Continued: 

6. Mining Location, Aurora, by Chas Hoyt, Jose H~lton and 
Christine Hamilton, recorded February 26, 1912, in Book 49, 
Records of Mines, page 168. 

7. Mining Location, M~ie, by Mrs. J. N. Gallagher, recorded 
June 18, 1923, in Book 62, Records o~ ~nes, page 303. 

8. Mining Location, Stella,by Mrs. J. N. Gallagher4 recorded 
June 18, 1923, in Book 62, Records of Mines, page 30 • 

9. Mining Location, May Powell, by Mrs. J. N. Gallagher, 
recorded November 28, 1923, 1n Book 62, Records or Mines, page 
522. 

10. Proof of Labor, by Jules B. Gallagher, recorded July 13, 
1940, in Book 53, Miscellaneous Records, page 452. (ALL Claims) 

11. Proof of Labor, by J. Frank Jones, recorded June 23, 1941, 
in Book 54, Miscellaneous Records, page 172. (Maggie) 

12. Proof of Labor, by Jules B. Gallagher, recorded July 3, 1941, 
in Book 54, Miscellaneous Records, page 203. (All) 

13. Notice to Hold, by Mrs. Louis Reuter, .filed June 19, 1942, 
Fee No. 2628. (stella, Aurora and May powell) 

14. Notice to Hold, by Gallagher, Vanadium and Rate Minerals 
Corporation, filed June 25, 1943, Fee Ho. 2289. (All) 

15. Notice to Hold, by R. J. Powell, Filed June 23, 1944, 
Fee No. 2664. (All) 

16. Notice to Hold, by Jules B. Gallagher, filed June 27, 1944, 
Fee No. 2784. (All) 

17. Notice to Hold, by Jules B. Gallagher, filed June 29, 1945, 
Fee No. 3165. (All) 

18. Notice to Hold, by ~ J. Powell, filed June 30, 1945, Fee 
No. 3203. (All) 

19. Notice to Hold, by Mrs. Louis Reuter, filed June 22, 1946, 
Fee No. 5076. (Aurora, Blanket 1 thru 5, Maggie ani May Powell) 

20. Notice to Hold, by J. B. Gallagher, filed June 25, 1946, 
Fee No. 5142. (Aurora, Maggie, May Powell and stella) 

21. Notice to Hold, by Mrs. Louis Reuter, filed Februar.r 15, 
1947, Fee No. 1275. (Auror.a, Maggie, May powell& Stella) 

Continued: -2-
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Ln:I':r.'l~D SE.'\;\CH REPORT II 3: 
c: () Ii. t i:1U cd: 

22. Notice to Hold. by Mrs. Loui~ Reuter, filed June 
19, 19!~2, Fec No. 2629. (Bla:1l~et 1 thru 5) 

23. Pl~oof of L:tbor?, by J. B. Galla-Gher, recorded ;:)entc:-:-:ber 
25, 191~2, i:1 Book 5'~, Misce llaneous necorc1~, pace 54'i. 
(z.rtlCCie, r·r.1.Y PovICll) _ 

2·').. ~~oticc to Hold, by J. B. Gall:l(T,her, filed June 25, 19}~6, 
Fcc 1':0. 51ho. (Blanket 1 thru 5) 

25. Notice to Hold, by Mrs. Louis Reuter, filed February 15, 
1947, F~e No. 1276. (Blanket 1 thru 5) 

26. Notice to 
Fec r~o. 2826. 

27. ~otice to 
Fee i~o • 2007. 

2(). I:1"otice to 
Fcc l\rO. 2723. 

29. Notice to 
Fee Ho. 4970. 

30. Notice to 
Fee Ho. 4675. 

Hold, by Lucy A. 
-(N.:legie ) 

Jones, 

Hold, by J. Fra~'1k Jones, 
(\f .) l·!ag~1.e 

Hold, by B. B. Hatkins, 
(i.laggie) 

Hold, by B. B. Hatkins, 
(Maggie) 

filed June 27, 

filed June 5, 

filed June 8, 

filed June 18 , 

Hold, by Mrs. Louis Reuter, filed June 
(All) 

19h3, 

1945, 

19h6, 

21, 1 0 47 ../ , 

31. Proof of Labor, by Mrs. Louis Reuter, recorded June 28, 
1948, i:1 Docket 10, page 29. (All) 

32. Notice to Hold, by Jules B. Gallagher, filed Ju.."1e 29, 1948, 
Fee No. 5052. (All) 

33. Ai' fid.:lvi t of labor ly Jules B. Gallaghe r, recorded ,June 17, 
1949, i:1 Docket 27, page 59. (All) 

34. ~otice to Hold, by Jules B. Gallaeher, filed June 17. 1949, 
ree l:O. 5037. (Aurora, ?-1aggie, 11.:lY PO\'.'ell & stella) -

35. Proof of Labor, by Jule s B. GallD-ghc r, recorded ~c}'; "c: c:~:be r 
25, 1950, in Docket 45, page 170. (Aurora, Blcnket 1-5, S~cllD. 
", )/"''7 rr ~,.,) 
~ .... '-{ . ..:. u ..... -

?o' !~~1.·Ql-·/~t oP Inbor -.J. ....!.. .J.. \...:., J.. .1. c:;.. , 

1 a5~ . D . t --6 _/ ~, 1.n oc~e ?, pa~e 
by Anthony T. 
226. (All) 

Dedde:1s, recorded J-..:!-,C 27, 
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37. 'Notice ·to hOld, · ·by ·Jules. B. Gallagher, filed June 17, . . 
1949, Fee No. 5,038'- . (Blanket 1 thru 5) · 

38. Proof of Labor~ by Bert B. Watkins, recorded June 20, 
1947, in Docket 53, page 388. (Maggie) 

39. !~oticcto Hold, by Mrs. Louis Reuter, filed June 30, 
191+7, Fee No." 5009. · (Aurora,Maggie,stel1a, May Powell. & 
Blanket 1-5) 

40. Affidavit of labor. by C. Neil Vogel, recorded June 4, 
1952, in Docket 70, page, 151. (All 

41. Affidavit of 1ab9r b~ C • . NeilVogel, recorded May 28, 
1953, in Docket 85, page 628. (All) 

42. Affidavit of labor by C. Neil Vogel, recorded April . 
16, 1954, in Docket ,100, page 421. (All) 

43. Affidavit of labor, by Mrs. Louis Reuter, recorded July. 
28, 1955, in Docket 129, page 498. (stella,Aurora,Blanket, 
&: Blanket 1,2 and 4) " 

44. Affidavit of labor, by W. B. Gorden, recorded July 12, . 
1956, in Docket 149, page 504'. (Blanket, Blanket 1,2,4, 
stel1a ·~d Aurora) .. . . ~ " . 

. ~ ", . ; . :. -

45. Affidavit of labor, by W. 
1957, in' Docket 170; page · 202. 

B. Gorden, recorded June 17, 
(A~l) 

46 • . Affidavit of . Labor, by W. B. Gordon, recorded . May 22, '+956~ :. ,..-i, . 
in' Docket ' 146, page :. 481. ' . (Bl~ket 3 & 5, Maggie '& May po~e1~r. :;,:,<' . 

. . : . ..~ ..,. 

47. Affidavit of Labor, b~ Jules B~ Qilagher, recorded July 3, 
1958, . in Dock~t 193;page 587. (~ll) . . ' . ' 

48. Affidavit of labor, by Thomas W. Mitcham, recorded September 
2, 1959, in Docket 225, page 206. ' (All) 

49 •. Affidavit of labor, by Jessie Gallagher Quigley, recorded ' 
August 15, 1960, in Docket 253, page 491. (All) 

SO. Notice of Mining location, by Jules B. Gallagher
4 

rec·orded 
December 8, 1958, in Do6ket 203, page 388. (Blanket) . 

51. Affidavit of labor, by C.Neil Vogel, recorded August 30, 
1960, .in Docket 254, page 620. (Blankets 1-5, stella, l-1aggie, etc.) 

Continued: -4-
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53. Affidavit of labor by C. Neil Vogel, recorded November 5, 
1964 , in Docket 368, page 398. (Blanket, etc. ) 

54. Affidavit of l~bor 'by W. B.Gorden, recorded. August 30, 
1967, in Docket 497, page 500. (All) 

55. Affidavit of labor, by Lester Foran, recorded August 23 , 
1968, in Docket 554, page 5. (All) . 

56. Notice of Non-liability by C. Neil Vogel,recorded 'January 
11, 1967, in Docket 456, page 67. (stella, Blanket, etc. ) 

. . '.~ 

57 • . ·Affidavit of labor ' byG. B. Gorden, recorded August 22, 
1969, in Docket 602, page 427 •. . · .. (All) 

58. Affidavit of labor by C.Neil:· 'Vogel, recorded November 12, 
19/0, in Docket 666, page 44. · (All) 
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NOTE: The first nine items are ; dated prior to 1940 and are shown . .' 
only to establish Location Notices ~: .All Items subsequent to 1940 . " ' .... <: . . 
were found by a search ',. of : t.he./ ~~~.e.~ders . indices . un~er . ,the . name Of ,> .. :·,.~,t: .. :".~::., :.;.:" ;.:_._·)'.' ... -,::-.~: ; ... ' ....... . the claims ' , .... ..: .... ' ,.":"';f.":'i\;., " • . f . .. . .,- '.;: . . " . ,. - - - - . ' 
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Mining ClaimL, situate in .io:!lhs.t::ln.E!-__ . _______ ._ . .: ___ ._ .. _ .. ____________________ ' _ 

Mining District. County of __ C_ac.hi.L~ _____ , State of Arizona. the location notice_~~ of which __ 

recorded in the office of the County Recorder of said County, in Book :'::_'=£';:_:-:E~7 -.f.D_-_______ _ 

, _______ of Records of Mines, at Page J_.L::.l-.:':£,._.::~7_ .. 3~ 

Z,3~£.) _ _:_lJ.:-:.5!!..._:__5!:. - ~ Po -f: 7 -!', 8_-:-_£lli_-:-l:.~Z 7 n -=-~[L::!:L? that between the ___ f,.i:- ~_L._.: day of 
ell! ~"5 ~' . ? 
~~.-,""'~ - ..... ,.., • F' (\ \ '-'r"Ih- #' l'('f··ct t:'.-"\ :.Io:'-C.n--------, A.D. 19_, __ ,;_. and the __ !;~ ____ ..: ______ day of _.:....!~_'-______ , A.D. 19 __ • 

at least 't!:_!'::.l}~y'~~~O H'.Jn£r.,., ~"::9Jl:: rs ( : ' ~ ' ')'''.~~ dollars' 

worth of work and improvements were done and performed upon said claim::_ not including the location 

work of said claim __ !5_. Such work and improvements were made by and at the expense of , _____ _ 

__ E_.B_.G.orL£n~e.!:..tu.J::Or":n ". v "----&.bi:.cU--=:_:::._~L. ?::;'Jr'!l 

______ G.1!_U.?g§_r. ___ y.iD.;;,O.v.m:_k_.E.::.r_L_::~in!:.!'1].:l ___ LC_QL:,.9.r.::..ti.o...D. ..... ____ _ 

owner_of of said claim....sior the purpose of complying with the laws of the United States pertaining to 

assessment of annual work and ....;J:.DJ5_L....::;;;J,._J..:::LO----' i\~9.L~·.tMl!.~~ml n ~ J_omb~' ton~ ~':r L;: • 

,G tlR_~_r..L~_;:~r.r.Jg_!' F., C-,,;.I)_9._~_LiJ_IT_r: : .. t!': ___ fu __ Er.~· !J_(~Lt.£_r 0 &. r " r ~ 0 ~ F i rr ''';' f':' 0 ,,-; ____ _ 

_____ .BOy~_.!':1. __ 3c.nson .• _:.w:iz.on_"'_____ _ _______ _ 

were the men employed by said owner_f. and who labored upon said claim.1:. did s~id work and improve­

ments. the 'same being as foHows, to-wit: 

__ I!'l s ~.?J1Jn!LK~_1d1I:m.§..QLLt;!-:~_t;,~_~~..n!L:I~D_s __ ~.!&:}5i..iI:fr_..!:: r i f ~ _______ , 

---------------------------------- ,---------

.. ,I 
, ,, 

STATE OF·AP.IZQXA 
COUNTY OF COCmSE 

I Indexed I P1l6:"stnt 

I 
~ I ~~/ar~d 
p I Q 
..... 

} ss: 

Blottcd 1 
(h. ! 
\.7' I 

'. 

D!a 602 
Dockct 

-'f"" .-

:-

I bereby certify th~t the within ' Instrument w~s 
filcd and rccorded ~t rcqu'cst of 

./:1. 6 , ~--h~ 
/;J..r-~ 3 (.,.00 t../ 

1~~ .... ,~ 770;6 

, 

I, 

Ii 
II 

II 
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. ":', ... 

H~cf. /l-sse5.srn,en 
re qi/RM Clc/Vv'ls 

%lfftbabit of ]rabor ~etformeb anb 3Jmprobement5 ,mabt 
STATE OF ARIZONA 
COUNTY OF COCHISE 

} ss: 

Lester Fora.~n~ ________ __ being duly SWOrD, dc~scs 
and says that he Is a citizen of the United States and more than twentY'~lDe years of age, and resides at 
_ . .f .. _.Q .. _B.ox ... 5.l.._ .. _._ ... n.~.ns.pn .. ___ . ____ ._ in __ CQmbe __ '_county, St .. te of Arizona, 
and is personally acquainted with the mining claim_ known as '::;" i ; -'€r':)i~r. ::-h=.w 1-: -z 
__ ._p...l{lJ}.~~.~£. .. ~::!:'~; .. :-.~:--;.::; -7 -:.:i:-. 0 • .....:_!.."_L.:'...._ ::.:L~.!::_.UJ.: '= £~.!': . .L~J~f; ~.!1ot ___ · 

MIning Claim.J.· situate in . ______ . .::-_?~ b!' ~0..0.:.. .... __ ..... __ ._. __ . __ .. _____ .: ___ .... __ ... _____ . ___ _ 
Minin D· tri t Co t f ror.hi~ i. . St t lAriz th 1 t' t·'" f hi h 

g IS c, un y 0 __ ._ ... ___ ... _____ , a e 0 ona, e oca lon no lce.'" 0 w ~ __ _ 
recorded in the office of the County Recorder of said County, in Book j' ~: -_~;;:_=-~~:f>,~.! ___ _ ~- , ' ---=---,,-~ ' .- ~=6'ii~=---' n '(' 'n;: 77 ... ___ ... ___ ... ___ ._._ .. __ ._ .. __ ... ______ . ecords 9f Mmes""at Pa~e 7'v-=":~~:-"7"~ c: r:r~'" (:' r; '~L"" ~.~ : :'. -t· : · ,- · -~. ; . ~-,,~· f-. ·~". _ .... 8-.. ·3 -~2::_.1..J,.::",:.~-=~:.=<.!,.~.:-_!.J~:J2.2..=.!~".!_'--:,-:?Q.-:. that between the - .. ---... -J-.1!:¥ •.• day of 
._ ;!~rch ._. ____ .. , A.D. 19£~_, and the ... _ ... _ . ..:.~L __ day of . __ @g1,t~J~ .. ___ . ·A.D. 19 .. ~t, 

11 :.1.')'1."1) , __________ dollars' 

II 

I 

worth of work and improvements were done and performed upon said claim._ Dot including tho location \. 
work of saJd claim_.E' Such work and improvements were made by and at the expense of ._. ______ _ 
__ . _____ • __ .:.t-.:::.t&Lf...QJ'....:..n.. r. "; ~·:.L.!'.9.r: . ..R~Li.:Jll~~Q.r.i..:J.~ Chr i !JJ:J-'!'.I?.!!B ..... 

'UOlElLoL.s.ald c],,,< < reo - -- l 
.... Q.~.u.1}.g,b_4?r ... y.~I}§.~J!l.m. ... ~_.~~.I:'.!· ... :.)p_~.r.::J.~ . :OI.l!.9t' " ~ ion. . I 
owner.£. of said claim .. !: for the purpose of complying with the laws of the United States pertaining to I 
assessment of annual work and --.-... - .... --.... ----------- I _~.Iliel,....;&1.Un.Q.,_Er3..D~ Ot.t?r..Q.,_.::~ti:l~·:'_r 30r ,, :n , ;;Obe:-t:...E!.6_l1no, ,I ___ ~'tjiJrta!..~!. .. _ ?obert F'er'rico. , 

were the men employed by said owner.::. and who labored upon said claim .... ; did said work and improve­
ments, the same being as follows, to-wit:C; O~l r' l € tin g :' oW'~ :- 1 i n~ I ? C ~. i: C f; ~. or co lla-red ftella fh~ft. : 'ut ~l~b~r in r~n :nt~nlo rh~ft · ~!O ext( · n~ec 0rift . . .--------------------_ . .. -.-._-----------.---_ .. _----- _._-- ---.,-_ .. ... " .. -...... .. -_ ... _--_ . ...... --- --_ ... -_ ..... _----------_._---. 

STA'J,';lt OJ!'· ARIZONA 
COUNTY OF COCHISE 

} IS: 

Wltne~ 1Il7 '. hind ·~d . Official Seal ,(. 0 .. DIXON 

. _-----_ .. - . . _ ...... _ .... _ .... _._ .. --......... __ ._._ .. -

Fee tt:?6 

DKT 554 Docket . ____ _ 

I hereby certUy that the with.ID 
fUed and recorded at requen of 

/~~ 
t~7V~ 

tnatrumenl wu 

/'~ ,./l. _ . ~ ~;. .,.,-{.,~ ~I.('~-~ -....... _ .... __ ...... ........... _. ____ .. 75 "! c· _ 

Dlte ... ~.~.~._~~.!~6...Q..:Jll~ AM 
5 .. ~e;-•. :<"~' 

~~_.::lI Pa,. ___ . ______ . ___ No. __ .....:;~ __ 

----­.. _----- --- --- - -~ --- ---.--- -_ ._-----,. 
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June 2, 1969 

1'0: M. S. HoI"lM 

RE: M1niQK Cla1 •• with Apparent Current Valid Statu. in and near 
Charl •• ton Area. r. ;f 

.t' .., 
tJ---!Y 

1. .t ' 
tJ·",~ - ,/ 1(1 ·v 1 '~'~ 

(1) totuat.ng 1 l t,.- . " .(..'-

(2) 

(3) 

Loc.ted 2/1/1960 by I"raAk Jl'rMenek. A. ••• _nt .hatt 1( \ \(;t' ' 
appronlll&tely 130' deep. RWUI generally north ... t fro. the 
weat 11ne of the 8Outh .... t 1/40t Sect10n 30, T 30 8, R 22 a. I \ )"'~ __ / ~ r.J 

But eDd liDe 18 weet approxiJDlltely 390' tl"Oll the 80uthweat (p -­
comer- Apache '11. aDd thia cla1Jl 11.. iD the area of Apache 
.fl.4 and #15 aDd w111 control ov.r the l.tter location. 

,..r .... y HUla 
Bow owned by Lawel"allCe Clark. Purchued 1I'0Il Ray Dugan. 

Borden the aoutheut aide of Section 30. IOutheut 1/4. ~8 
1n dl.goaally to the State 1/4. 

The QuarUJr1 te ) 
Tbe Southa1de ) 
Tbe hll Moon' ) 

All on the State sa 1/4, Section 30, 
~.pt a saall aliver of 
Tbe Qurta1 te~ 

(4) 11Mr ..... located alone the Cb,ul_ton roed a ou.ber ot paiJlted 
poeta. II&Qy of tbeJI are on the 'tate 1/4 (i ••• sa 1/4, Section 30). 
I could tiad DO _blADe. ot vali4 location or ........ nt work 
tor c1ai .. it auell they..... 1Ir. Clau.e, who haa lived on the 
o 1/4 ot Section 30 tor 13 y_n, ad-deed .. he had never .een 
any work ...... ..eDt or otherw1_. 1n COIUleCtion w1th th ... post •• 
It a .... they were put 1n at the t1lle IIr. SUiter .ade h1 ••• 1e to 
JSC. 

AlA d1rected, I bav. located ela1a. 1n 8ecUoos 30 and 31, 
or 20 8. R 23 B -- takJ.nc t~ 1n .y naae .. Tl'WI tee tor the owners you 
w111 as-.. TheM cla1Jas are t.M terhl P'PUD numbered 1 throucb 26. Wi thin 
90 days. location drilling 8bould done and poeta set on the south line 
of Clairla 24., 25 and 26 .Dd the north line ot 11 and 12. As these .re a 
cont1CUOW1 sroup, one hole can •• rve tor 20 clataa (200' deep). Another 
hole 60' deep would c:o.plete the work. A 200' hole. correctly located. 
would probebl,. be ot considerable value tor geology. Pend1ne furth.r 
geopb.,..lcal work, locaUq further clallls in Section 31 would probabl,. 
not be advi .. bl •• 

C. A. eo."rove 

CAe :et 
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LAW OFFICES OF 

R.YAN, HER.BOLlCH, ATONNA S HOGGATT, LTD. 
MARTIN F. RYAN 

MICHAEL J. HERBOLICH 

ARTHUR C . ATON NA 

WALLAC E R. HOGGATT 

855 COCHISE AVENUE 

DOUGLAS, ARIZONA 85607 

Mr. M. Seth Horne 
Mr. Harvey L. Hayes 
James Stewart Company 
707 Mayer Central Bldg. 
3033 North Central Avenue 
Phoenix, AZ 85012 

December 

Re: James Stewart Company v. Cattany 

Gentlemen: 

TELEPHONE 

AREA CODE 602 

364-7961 

Enclosed is an order from the Arizona Supreme Court denying 
Cattany's Petition for Review. In other words, the decision 
of the Court of Appeals has been upheld. 

-----

WRH/vp 

Ene. 

Sincerely, 

RYAN, HERBOLICH, ATONNA 
& HOGGATT, Ltd. 

BY:~(~' 
WALLACE R. H~GGATT 
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*. ALAN COOK 

CLE"o< 

I( 
I 

~upreme QIourt 
STATE OF ARIZONA 

ZOI.WEIiT WING 

CAPITOL BUILDING 

(602121515·"1536 

lIlroenix 85007 

) 
) 

JAMES STEWART COMPANY, an Arizona corporation; ) 
IP' SETH HORNE: W. W. GRACE, 

Plaintiffs/Appellees, 

I vs. 

.ROBERT E. CATTANY and JUNE L. CATTANY, 
~usband wife, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

I Defendants/Appellants.) 

~------------------------) 

uu DEC 16 1982 ~\ 
RYAN, HfRBOl/CH, ATONN~cr I 

& HOGGATT, L TO. 

ANNA L. CATES 
CHI~" D£~UT'Y CL~"K 

December 15, 1982 

Supreme Court 
No. l6302-PR 

Court of Appeals 
No. 2 CA-CIV 4371 

Cochise County 
No. 40466 

Ie 
I 

The following action was taken by the Supreme Court of the State of_ 
_zona on December 14, 1982 in regard to the above-entitled cause: 

"ORDERED: Petition for Review = DENIED." 

Record returned to the Court of Appeals, Division Two, Tucson, this 
day of December, 1982. 

S. ALAN COOK, Clerk 

By OruJ:,C5IlAJm~ 
. Deputy Clerk 

I[~~ert E. Cattany, Esq., 4530 E.River Road, Tucson, Arizona 85718 
v/.Arthur C. Atonna, Esq. and Wallace R. Hoggatt, Esq., Greenwood, Ryan, 

I i. erbolich & Atonna, Ltd., 855 Cochise Avenue, Douglas, Arizona 85607 
lizabeth Urwin Fritz, Clerk, Court of Appeals, Division Two, 416 West 
. Congress, Tucson, Arizona 85701 

I 
'IC 

I 
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MARTIN F. RYAN 

MICHAEL J. HERBOLICH 

ARTHUR C. ATON NA 

WALLACE R . HOGGATT 

LAW OFFICES OF 

RYAN. HERBOLlCH, ATONNA 8 HOGGATT, LTD. 
ass COCHISE AVENUE 

DOUGLAS, ARIZONA 85607 

November 19, 1982 

TELEPHONE 

AREA CODE 602 

364-7961 

RECEIVED 

Mr. M. Seth Horne 
Mr. Harvey L. Hayes 
James Stewart Company 
707 Maye r Central Bldg. 
3033 North Central Avenue 
Phoenix, Arizona 85012 

NOV 22 1982 

JAMES S I t.VVAK I t,;UMPANY 
PHOENIX, ARIZONA 

Re: James Stewart Company v. Cattany 
No. 2CA-CIV 4371 

Gentlemen: 

Enclosed is a copy of a Petition for Review rece~ved 
yesterday from Mr. Cattany. 

We must wait for the Arizona Supreme Court to decide 
whether it will review the case. Illl let you know 
the resul t. 

WRH/vp 

Ene. 

Truly yours, 

RYAN, HERBOLICH, . ATONNA 
& HOGGATT, Ltd. ~ . 

By:~ 
(WALLACE R. HOGGATT 



}: 

I 
I 
I 
I 
I' 
I 
I 
I 

I 
I 
I 
I 
I 
I 

IN THE COURT OF APPEALS 
STATE OF ARIZONA 

DIVISION @ 

JAMES STEWART COMPANY, an Arizona ) 
corporation; M. SET H HORNE; W . W . ) 
GRACE, ) 

~ ~~~~W~ 
NOV 18 1982 

RYAN, HERBOllCH, ATONNA 
& HOGGAn, LTD. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

2 CA-Civ 4371 
Plaintiffs / Appellees, 

v. 

ROBERT E. CATTANY and JUNE L. 
CATT ANY, husband and wife, 

Defendants I Appellants 

--------------------------------) 

Cochise County No. 40466 

PETITION FOR REVIEW 

Appellants petitions the Supreme Court of Arizona to review the 

decision of the Court of Appeals in this matter. Appellants' motion for 

rehearing in the Court of Appeals was denied on November 3, 1982. 

Dated November 17, 1982. 

Copy ofs the foregoing 
mailed this 17th day of 
November, 1982, to: 

. Cattany 
River Road 

Tucson, Arizona 85718 
Attorney for Appellants 

Greenwood, Ryan, Herbolich & Atonna, Ltd. 
855 Cochise Avenue 
Douglas, Arizona 85607 
Attorneys for Appellees 

By 12.u ~ . [" ]i~~ 
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LAW Of'F'lCES Of' 

R.YAN, HER-BOLICH, ATONNA S HOCCAlT, LTD. 
MARTIN F. RYAN 

MICHAEL J. HERBOLICH 

ARTHUR C. ATONNA 

WALLACE R. HOGGATT 

ass COCHISE AVENUE TELEPHONE 

AREA CODE 602 

364·7961 

DOUGLAS, ARIZONA 85607 

Mr. M. Seth Horne 
Mr. Harvey Hayes 
James Stewart Company 
707 Mayer Central Bldg. 
3033 North Central Avenue 
Phoenix, Arizona 85012 

November 8, 1982 

RECEIVED 

NOV 9 1982 

JAMES STEWAKI CUMPANY 
PHOENIX. ARIZONA 

Re: James Stewart Company v. Cattany 

Gentlemen: 

Enclosed is a copy of the Order of the Court of Appeals dated 
November 3, 1982. The Order denies Cattany's Motion for Re­
hearing, although it corrects the two minor errors of the 
Court's Opinion. 

Cattany has 15 days to file a Petition for Review with the 
Arizona Supreme Court. 

WRH/vp 

Ene. 

Truly yours, 

RYAN, HERBOLICH, ATONNA 
& HOGGATT, Ltd. 

By:~ 
( WALLACE R. HOGGATT 
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ill '!HE COURT OF APPEALS 
STATE OF ARIZONA 

DIVISION 'lID 

FILED ~L~ 
NOV 3 1982 

CLERK COURT OF APPEALS 
Division Two 

JAMES STEWARI' CDMPANY, an Arizona 
cx::>q:ora ton; M. SEIH HORNE; W. W. 
GRACE, 

} 
) 
) 2 CA-Crv 4371 

v. 

) 

Plaintiffs/Appellees, ) 
) 
) 

roBERT E. CA'ITANY and JUNE L. CATrANY, 
HUSBAND AND WIFE, 

) 
) 
) 
} 
} ~ferrlants/Appellants • 

ORDER 

(CXXHlSE County RYAN& HERBOL/CH, ATONNA 
superior (burt HOGGATT, LTD. 
Cause N:>. 40466) 

IT IS ORDERED that Appellants' z.t>tion for Rehearing is DENIED; and 

IT IS FURIHER ORDERED that this cx::>urt I s Opinion filed O::;tober l, 1982, 

is corrected in the seventh line from the top of Page 2: the date of O:::to-

ber ~, 1979, is changed to CX±obe.r 18, 1979 i and in the sarre paragra};h the 

the last sentence is stricken and the following sentence is substituted 

therefor: Cattany disregaroed said requests and appellants filed suit on 

August 19, 1981. 

Dated: Novanber 3, 1982. 

~ooge. 
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No. 2 CA-Crv 4371 
JAMES S'.I'EWARr CCMPANY, et ale v. CATrANY, et ux. 
Page 2 

Copies of the foregoing Order mailed 
this 3rd day of November 1982 to: 

Arthur C. Atonna, Esq. 

j ' Wallace R. Hoggatt, Esq. 
Greenwood, Ryan, · Herbolich & Atonna,- Ltd. 
855 Cochise Avenue 
Douglas, Arizona 85607 

Rebert E. Cattany, Esq. 
4530 East River Road 
Tucson, Arizona 85718 

Hon. Lloyd C~ Helm, Judge 
Cochise County Superior Court 
Cochise County Courthouse 
Bisbee, Arizona 85603 

... 
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),1~f~:2 .~· , 
. . :James VL __ 

. ' . attany · . . 
2CA~IV4371' ; ':. 

.. ',' O~ l,l982 , ;, . ~ "'.' 
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JAMES B . GREENWOOD 

MARTIN F". RYAN 

MICHAEL J. HERBOLICH 

ARTHUR C . ATONNA 

WALLACE R. HOGGATT 

DAVID P. FLANNIGAN 

LAW OFFICES OF 

GR.EENWOOD, RYAN, HER.BOLICH [1 ATONNA, LTD. 
ass COCHISE AVENUE 

DOUGLAS, ARIZONA 8S607 

AREA CODE 602·364-7961 

October 22, 1982 

-_ . 

OTHER OFFICE: 

BISBEE. ARIZONA 

Mr. M. Seth Horne 
Mr. Harvey L. Hayes 
James Stewart Company 

RECE.\VED 

Gel z 5 1982 
707 Mayer Central Bldg. 
3033 North Central Avenue 
Phoenix, Arizona 85012 

. .. S1lWI\f{\ ~OM~I-\N~ 
JJ\M\:.S PHOENIX, ARIZONA 

Re: James Stewart Comp~ny v. Cattany 

Gentlemen: 

Enclosed are copies of Mr. Cattany's Motion for Rehearing 
and our Objection to his Motion. His Motion does not trouble 
me, but in any event I shall let you know the Court's ruling. 

WRH/vp 

Enc. 

Truly yours, 

RYAN, HERBOLICH, ATONNA 
& HOGGATT, Ltd . 

By:~ 
WALLACE R. HOGGATT 
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IN THE COURT OF APPEALS 
STATE OF ARIZONA 

DIVISION 2 

JAMES STEWART COMPANY, an 
corporation; M. SETH HORNE; 
GRACE, 

Plaintiffs / Appellees. 

v. 

Arizona) 
W. W. ) 

) 
) 
) 
) 
) 

ROBERT E. CATTANY and JUNE L. 
CATT ANY, husband and wife, 

) 
) 
) 

Defendants / Appellants. 
) 
) 
) 

2 CA-Civ 4371 

Cochise County No. 40466 

MOTION FOR REHEARING 

Appellants request a rehearing of the above-entitled matter for the 

following reasons : Appellants feel that the Court of Appeals has applied facts not 

supported by the Reporter's Transcript of Proceedings or the briefs in arriving 

at their opinion. 

To enumerate, the court states that" Appellees, however, commenced 

assessment work on October 6, 1979, and continued the work on October 10 for the 

1979-1980 assessment year.". Although the affidavit states that work was done 

• 
between October 6 and October 10, the affiant, appellee W. W. Grace, admitted under 

oath that the only work done was on October 6, and that · he did not even return to 

the claims until about October 20, and that visit was not for the purpose of doing 

any work. 

The court states that "It is unclear whether any further work was done 

on the claims for a period of four to six weeks or until March 10 or 11, 1980, because 

the testimony and affidavits are conflicting.". It is true that the affidavit and the 

testimony of t he affiant, appellee w. W. Grace, are conflicting. but that should not 

create an unclear picture of the facts supported by the testimony of W. W. Grace 
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and the other witnesses, which clearly established March 10, 1980 as the date 

when further work was done. 

The court states that appellants relocated the property on October 8, 

1979, when it was actually done on October 18, 1979, twelve days after appellees 

resumed their assessment work, and further states that appellants, rather than 

appellees, filed this suit on August 19, 1981. 

However, if the court believes the judgment below is supported by 

appellee W. W. Grace's testimony that in his opinion the work done on October 6, 

1979 was sufficient to comply with the requirements of 30 USC 28, then the fore-

going may be moot. Accordingly, appellants will limit their arguments to the question 

of the sufficiency of appellees assessment work done on October 6. 1979. 

The sufficiency of assessment work depends upon the value of the work 

performed and not necessarily the amount paid for it. As stated in Morrison's 

Mining Rights, 16 Ed., p. 121, "The test is what the work was worth, rather than-

what was paid for it, !)Ut what was paid for it goes to prove its value.". It is the 

reasonable value of the work measured in dollars to determine if the requisite amount 

of assessment work has been done, but no where, in federal law or elsewhere, isi.t 

provided that a 6 foot by 6 foot by 4 foot hole dug on a claim satisfies the assess-

ment work requirement. 

In this case, appellees paid a contractor $200.00 for about 8 hours of 

back-hoe trenching work on their mining claims on October 6, 1979. The amount 

appellees paid was the usual and customary rate charged by back-hoe operators in 

the area, and the work consisted of about 300 feet of trench averaging about 3 feet 

deep. There was no conflict in the testimony establishin g the foregoing facts, or 

the fact that no further work was done on the ciaims until appellees hired the same 

contractor to do additional back-hoe work. That date was established by the con-

-2-

------ -
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tractor as March 10, 1980. 

Appellee W. W. Grace testified that in his opinion he thought that the 

cubic feet of work removed between October 6, 1979 and March 10, 1980, was more 

than necessary to meet the federal requirements for assessment work (page 45 of 

Reporter's Transcript of Proceedings). In explanation of this statement, he testified 

that federal regulations state that if one digs a hole six feet ,long t six feet deep and 

four feet wide t or a total of 144 cubic feet, that would qualify as the amount of work 

necessary for the assessment work on a claim (pages 36.47 and 48 of Reporter's 

Transcript of Proceedings). Thereby explaining the basis of his opinion regarding 

the sufficiency of the trenching done as satisfying the assessment work requirements t 

with no consideration of the dollar value of the work. If appellees owned their own 

back-hoe and operated it themselves, to determine the reasonable value of a trench 

they dug with it, they would have to determine what others in the area charged for 

the same work. The same is true if someone came onto appellees' claims with a bOac!>; 

hoe and dug a trench for them gratuitiously. Since appellees did hire a contractor 

to do their trenching and he charged the usual and customary rate t the value of 

appellees trenching work and the amount they paid for it would appear to be t as 

appellants contend t the same, namely $200.00. It is appellant! position that there 

was no conflicting testimony regarding the value of the work done on October 6 t 

1979. An example of conflicting testimony on reasonable value of assessment work 

is found in Kramer v. Tayler t 266 P 2d 709 (Ore) t where the defendant claimed to 

have performed 17 days of work at a reasonable value of $12.00 per day t driving a 

16 foot tunnel having a reasonable value of $14.00 per foot, while the plaintiff con­

tended that defendant only performed 16 days of work worth $12.00 per day t making 

only 11 feet of tunnel at a value of $14.00 per foot. The court did not disturb the 

trial court's decision on that matter. In Kramer v. Tayler. supra t the court cited 

the case of Nevada Exploration & Mining Co. v. Spriggs, 124 P 770,773 (Utah) for 

-3-
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the legal premise followed therein that "Where a forfeiture of a mining claim is in-

volved, the appellate court should not disturb a finding of the trial court which pre-

vents such forfeiture, unless it is clearly made to appear that such finding is not 

supported by the evidence". 

Based upon the foregoing. appellants respectfully request that the 

court grant their motion for rehearing. 

Dated October 15, 1982 

Copy of the foregoing 
mailed this 15th day of 
October, 1982, to: 

(/~~j ( (. ,Tk~J 
Robert E. Cattany 
4530 E. River Road 
Tucson, Arizona 85718 
Attorney for Appellants 

Greenwood. Ryan, Herbolich & Atonna, Ltd. 
855 Cochise Avenue 
Douglas. Arizona 85607 
Attorneys for Appellees 

By '~.l..:t ( ~\ .ITb:;",,­
j 
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IN THE COURT OF APPEALS 
STATE OF ARIZONA 

DIVISION TNO 

4 JAMES STEWART CONPANY, an 
Arizona corporation; M. SETH 

5 HORNE; \\' . W. GRACE, 

6 Plaintiffs/Appellees, 

7 v. 

2CA-ClV 4371 

(Cochise County 
Superior Court 
Cause No. 40466) 

8 ROBERT E. CATTANY and JUNE L. 
CATTANY, husband and wife, 

9 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

OBJECTION TO MOTION 
FOR REHEARING 

Defendants/Appellants. 
10 

11 -------------------------------) 

12 Appellees request that Appellants' Motion for Rehearing 
13 be denied for the reason that the Opinion of the Court of Appeals 
14 is amply justified by the law and the evidenc~, as more particularly 
15 explained in the following Memorandum. 

16 RESPECTFULLY SUBMITTED this ?:;.J day of October, 1982. 

17 

18 

19 

20 

21 

22 

23 Copy of the foregoing 
m ail edt his :J.-~ day 

24 of October, 1982, to: 

25 ~lr. Robert E. Cattan), 
4530 East River Road 

26 Tucson, Arizona 85718 

.. 
Ltd. 

By: 

By: 
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3 

4 

5 

6 

NEMORANDUM 

The issues raised in Appellants' Motion for Rehearing are 

\y i tho u t mer it. 

1. Appellants argue that this Court erred in stating 
that "Appellees ... commenced assessment \York on October 6, 1979, 

and continued the work on October 10 for the 1979-1980 assessment 
7 )' ear." Op in ion at 1. Despite the fact that an Affidavit of Labor 
8 Performed and Improvements made substantiates work done bet\Yeen 

9 October 6th and October 12th C.R.T. 33; Plaintiffs' Exhibit 8 in 
10 evidence), Appellants contend that no work was done on October lOth, 
11 citing alleged admissions of Appellees W. W. Grace. 

12 Appellees do not accept Appellants' characterization of ~lr. Grace's 
13 testimony, and prefer to refer the Court to the transcript. In any 

14 event, however, it is not at all clear what Appellants ~ish to gain 
15 by such a discussion. Appellees understand this Court's Opinion 
16 to have been based upon that fact that all assessment work required 
17 

18 

19 

20 

21 

by 30 U.S.C. 28 was performed on October 6th: 

"Grace testified that on 
October 6, 1979, $800 worth of 
assessment work was done on the 
claims. . .. This testimony alone, 
provided an adequate basis for 
the trial court's conclusion .... " 

22 Op in i on at 3. 

23 Similarly immaterial IS Appellants' contention that the 
24 \\' i t n e sse 5 " c 1 ear 1 yes tab 1 ish e d t-l arc h I 0, 1 9 8 0 as the d ate \,' hen fur -
25 ther ,,'ork haS donc." ~lotion for Rehearing at ? (Additionally, 

( I 26 the argument is unsound. ~lr. Grace testified that he did further 

- 2 -
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1 work on the claims within 30 days of October 19, 1979. R.T. 51.) 

2 Even Appellants note that these arguments do not matter. 

3 " ... (I)£ the court believes that the judgment below is supported 

4 by Appellee W. W. Grace's testimony that in his opinion the work 

5 done on October 6, 1979 was sufficient ... then the foregoing may 

6 be moot." }10tion for Rehearing at 2 (emphasis added). 

7 2. Appellants seize upon two minor factual errors 

8 1n the Opinion in support of their Motion. It is true that Mr. 

9 Cattany's attempted relocation occurred on October 18, 1979, when 

10 he posted notice of the purported "Rocky" claims. R. T. 71-72. It 

11 is also correct that Appellees, rather than Appellants, brought this 

12 action. However, these matters are not significant to this Court's 

13 decision, having apparently been noted by the Court in passing. 

14 3. Appellants contend that the Court erred when it 

15 held that the trial court could have found that the value of the 

16 October 6th work was $800. Appellants cite the general proposition 

17 that what is paid for work is evidence of the work's value. 

18 Motion for Rehearing at 2. True enough. Appellants seem to infer 

19 from this proposition, however, that evidence of payment is there-

20 fore conclusive evidence of value. Appellants have cited no 

21 authority for such a conclusion and Appellees are aware of none. 

22 There is certainly authority to the contrary, since assessment work 

23 can be adequate even if done for free. t>lacDonald v. Cluff, 68 Ariz. 

24 369, 206 P.2d 730 (1949). 

25 Neither do Appellants submit any authority that would 

26 allow them to ignore Mr. Grace's opinion testimony about the value 

- 3 -
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1 of the labor. It is well-established that an owner of property is 

2 competent to testify as to the property's value without qualifying 

3 as an expert. Atkinson v. Marquart, 112 Ariz. 304, 541 P.2d 556 

4 (1975) (corporate good will) ; U.S. Fidelitz:: & Guarantl Co. v. 

5 Davis, 3 Ariz. App. 259, 413 P.2d 590 (1966) (cattle) ; Town & 

6 Country Chrysler Plymouth v. Porter, 11 Ariz. App. 369, 464 P.2d 

7 815 (1970 ) (automobile) ; Urban Renewal Agencl v. Tate, 196 Kan. 

8 654, 414 P. 2d 28 (19.66) (land). Why should the lessee of mining 

9 claims be precluded from · testifying about the value of improvements 

10 and labor--particularly where, as here, the lessee has a great deal 

11 of mining experience? 

12 Kramer v. Taylor, 200 Or. 640, 266 P.2d 709 (1954), does 

13 not support Appellants' position. In Kramer, the Oregon court was 

14 faced with conflicting evidence and argument concerning the value 

15 0f certain work. The trial court determined that the work was 

16 worth $200. The Supreme Court upheld that determination. Appellees .. 
17 are unaware of anything in Kramer that requires this Court to set 

18 aside the trial court's judgment in the present case. 

19 The value of assessment work is a question of fact. 

20 Pascoe v. Richards, 201 Cal. App. 2d 680, 20 Cal. Rptr. 416 (1962). 

21 Perhaps the trial court had the discretion to find for Appellants 

22 on the question of the value of the work performed on October 6th. 

23 ltd i d not; ita p par e n t 1 Y c h 0 set 0 a c c e p t com pet e n tan d c red i b 1 e 

24 evidence that the Octcber 6th work had a value of $800 or more. 

25 The Court acted properly in upholding the trial court's judgment. 

26 

- 4 -
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1 For the above reasons, and those presented in the Answering 
2 Brief, Appellees respectfully request this Court to deny the Appel-

3 lants' Motion for Rehearing. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
- 5 -
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JAMES B . GREENWOOD 

MARTIN F. RYAN 

MICHAEL J. HERBOLICH 

ARTHUR C. ATONNA 

WALLACE R. HOGGATT 

DAVID P. FLANNIGAN 

LAW OFFICES OF 

GR.EENWOOD, RYAN, HER.BOLICH 8 ATONNA, LTD. 
ass COCHISE AVENUE 

DOUGLAS, ARIZONA 85607 

AREA CODE 602,364-7961 

October S, 1982 

/ . 

OTHER OFFICE: 

BISBEE, ARIZONA 

RECEIVED 

Mr. M. Seth Horne 
Mr. Harvey L. Hayes 
James Stewart Company 
707 Mayer Central Bldg. 
3033 North Central Avenue 
Phoenix, Arizona 85012 

OCT 7 1982 
JAMt:S ST£WAK\ GUMPAN, 

PHOENIX, ARIZONA 

Re: James Stewart Company v. Cattany 

Gentleme n : 

Good news. 
Helm's ruling. 
and Opinion. 

The Court of Appeals has affirmed Judge 
Enclosed is a copy of the Court's Order 

As you can see, the Court based its decision on Mr. 
Gracels testimony that the work performed on October 6, 
1979, was adequate. Therefore, the Court stated that it 
was not necessary to discuss all the other points that 
had been raised. (You may notice that the Court has two 
minor factual errors: it states that Cattany entered and 
posted the property on October 8th, rather than Octobe-r--
18th, and also that Cattany, rather than James Stewart 
Company, filed the action on August 19, 1981. these are 
not material to the decision.) 

As I wrote to you earlier, Cattany has lS days to 
file a Motion for Rehearing, to which we will have an 
opportunity to respond. If the Motion is denied, he may 
petition the Arizona Supreme Court for review. It is 
still possible for Cattany to prevail, but I doubt it. 
We have cleared the big hurdle. 

I'll continue to keep you informed about this case. 

lVRH/vp 

Ene. 

Truly yours, 

RYAN, HERBOLICH, ATONNA 
& HOGGATT, Ltd. 

By: ~-'..I~ 
~~L~~i:-~~GGATT 
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DIVISICN 'IWJ 

JAMES STEWARI' CCMPANY, an Arizona 
corporation; M. SETH HORNE; W. W. 
GRACE, 

Plaintiffs/Appellees, 

v. 

ROBERI' E. CA'ITANY and JUNE L. 
CATI'ANY, husband and wife, 

Defendants/Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

2 CA-Crv 4371 

ORDER 

(CXOUSE COtmty 
Superior Court 
cause No. 40466) 

FILEQ~ 
OCT 1 1qR( , 

CLERK COURT OF APPEALS 
Division Two 

GREENWCOD, RYAN, HERBOLIaI & A'I'<::NNA, Ltd., Douglas; 
by ArthUr C. Atonna, Esq., and Wallace R. Hoggatt, Esq., 

Attorneys for Plaintiffs/Appellees. 

Robert E. cattany, Esq., Tucson, 

Attorney for Defendants/Appellants. 

The arove-entitled matter was duly sutmitted to the Court. 'lhe 
Court has this day rendered its Opinion. 

IT IS ORDERED that the Opinion be filed by 'the Clerk, and under 
the Arizona Rules of Civil Appellate Procedure, Rule 22 (a), fifteen 
(15) days are allowed from this date to file a Motion for Rehearing. 

IT IS FURrHER ORDERED that a copy of this Order, -u:qether with 
a copy of the Opinion, be sent to each party appearing or the attorney 
for such party and to 'lhe Honorable Lloyd C. Helm, Judge, Cochise 
County Superior Court, r.etired, and to The Honorable Matthew W. Boru.viec, 
Presiding Judge of cOchise County SUperior Court 

Datal: October 1, 1982. 

Copies mailed as directed 
this 1 day of . October , 

~.~ ~idt, · El~ Urwin Fnt~~~ 

Laltrren Ho\vard 
Chief Judge 

oom@mawm[ID 
fjr:T (I ~ 1982 

GREENWOOD, RYAN, HERBOLtCH 
& ATONNA, LTD. 
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I ·· 
I the testimony and affidavits are conflicting. Nonetheless, for this 

, ubsequent work Escapule was paid $49. The uncontradicted testimony 

I 
and affidavits of Grace valued the completed work at not less than $800 

which would meet the requirements of 30 U.S.C. §28 as discussed below. 

Furthermore, Grace testified that the work done on October 6, 1979, was, 

I -"Y itself ,$800 worth of work. 

On October 8, 1979, after deciding that appellees had not 

I completed the resumption of their assessment work in a diligent manner, 

appellant Robert Cattany entered and relocated the property. Location 

I Jtices were recorded by Cattany on January 16, 1980. His plat map and 

monuments delineating his claims were intially incorrect and he amended 

I his map and remonumented his claims on March 17, 1980, and in August 

1981, respectively. During this period an agent of the appellees 

I
reqUested twice that Cattany cease all mining and vacate the property. 

Cattany, however, responded with a suit to remove appellees on August 19, 

1
198L 

The case was heard without a jury on September 15, 1981, and 

the judge required that both parties submit memoranda. It is appellants' 

I ntention that the trial court should be reversed for its finding that 

appellees were, and had at all times been, entitled to possession of the claims .. 

The issue in this case is whether appellees complied with the 

~ssessment work requirement of 30 U.S.C. §28, thereby precluding forfeit­

~re of their unpatented mining claims. Appellant raise~ other argume~ts 

l oncerning his right to possession of the claims, but because of our 

esolution of this issue, we need not discuss the other arguments. 

!I I The locator of a claim is required to complete $100 worth of 

:k per year on each claim under 30 U.S.C. §28. The statute provides: 

I 
I 
I 
1. 

" .•. [a]nd upon a failure to comply with these 
conditions, the claim or mine upon which such 
failure occurred shall be open to relocation in 
the same manner as if no location of the same had 
even been made, provided that the original loca­
tors, their heirs, assigns, or legal representa­
tives, have not resumed work upon the claim after 
failure and before such relocation .... " (Emphasis 
added)l/ 

I For cases holding that the resumption of the assessment work by 
he original locator prior to a relocation by a third person precludes a 

forfeiture of the original locator's rights, see Edwards v. Anaconda Co., 115 Ariz. 313, 565 P.2d 190 (App. 1977); Hartman Gold Mining Co. v. 

- 2 -
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IN TIIE CDURT OF APPEALS 
srATE OF ARIZONA 

DIVISION 'J.W) 

JAMES SI'EWART CDMPANY, an Arizona ) 
corporation; M. SEIH HORNE; W. W. ) 
GRACE, ) 

·FKLED 
OCT - 1 1982i 

. CLERK COURT OF APPEALS 
Division Two 

) 
Plaintiffs/Appellees, ) 

) 
v. ) 

) 

2 CA-CIV 4371 

OPINION 

ROBERT E. CAITANY and JUNE L. CAITANY, ) 
husband and wife, ) 

) 
D=fendants/Appellants. ) 

-----------------------------------) 
APPEAL FROM 'IlfE SUPERIOR CXXJRT OF CXXHlSE c:nuNIY 

Cause No. 40466 

Honorable Lloyd C. Helm, Judge 

AFFIRMED 

GREEN\\OJD, RYAN, HERBOLIaI & A'IDNNA, Ltd. 
by Arthur C. Atonna and Wallace R. Hoggatt fuuglas 

Attorneys for Plaintiffs/Appellees 

I Robert E. Cattany 'l\1cson 

I 
Attorney for Defendants/Appellants 

HOW A R D, Chief Judge. 

I This is an appeal from a judgment in favor of appellees. in a 

( 

( 

( 

( 

forcible entry and detainer suit brought to determine the possession of 

I eight unpatented federal lode mining claims. The eight cla~ms, known as( 

the Hornes #110-117, were located by M. S. Horne on September 21, 1967, 

I and later leased to W. W. Grace on October 1, 1979. 

Apparently .no assessment work was done for the assessment ~ear 

I ending August 31, 1979. Appellees, however, commenced assessment work 

on October 6, 1979, and continued the work on October 10 for the 1979-

I 
I 
I 

Grace's supervision. 

The work was performed by John Escapule under 

At that time, Grace had worked with mining claims 

for 48 years. Escapule was paid $200 for his services. 

It is unclear whether any further work was done on the claims 

for a period of four to six weeks or until March 10 or 11, 1980, because 

L 



I .. -
In order for the resumption of the work to have the effect 

~ relocation by a t hird person, the work must be resumed in good faith, be 

~rosecuted with reasonable diligence and with a bona fide intention of 

1 completing it. Strattan v. Raine, 45 Nev. 10, 197 Pac. 694 (1921); 

Winters v. Bark1and, 123 Ore. 137, 260 Pac. 231 (1927); Crane v. French , 

1 ,, 39 Ca1.App.2d 642, 104 P.2d 53 (1940). In the absence of evidence to 

,he contrary, it will be presumed that the annual work was resumed in 

~~ 
of precluding 1,; 

I good faith. Temescol Oil Mining & Development Co. v. Salcido, 137 Cal. 

211, 69 Pac. 1010 (1902).21 

1 
I 

If such work is resumed, the claim is not subject to re10cat-

_on while it continues and a relocation made while work is being performed 

is invalid even if the assessment work is thereafter abandoned before 

the requisite amount is completed. Jupiter Mining Co. v. 'Bodie Consolid­

ated Mining Co., 11 F. 666 (9th Cir. 1881); Jordan v. Duke, 6 Ariz. 55, 

I 53 Pac. 197 (1898). Appellant contends the evidence does not show that 

appellees diligently prosecuted the resumption of the assessment work I nor that the value of the work done was at least the required $800. 

do not agree. 

We 

I Grace testified that on October 6, 1979, $800 worth of assess­

' Itlent work was done on the claims. This consisted of the digging of a 

I 
ditch bya backhoe, 300 feet long averaging 2! to 3 feet deep. In some 

places it was 5 feet deep. The test is the value of the work done and 

not the amount paid to do the work. Schlegel v. Hough, 182 Ore. 441, 

1186 P.2d 516 (1947). This testimony alone, provided a~adequate basis 

for 'the trial cour t's conclusion. There was no issue about proceeding 

I diligently since t he required work was done in one day. , Wh~n appellant 

entered the claims on October 8, 1979, he was a -trespasser and his 

I-')cations were invalid. Jupiter Mining Co. v. Bodie Consolidated Mining 

Co., supra. 

I 
Affirmed. 

(cont'd.) 
Warning, 40 Ariz. 

1451, 295 Pac. 318 
(1930) . 

I 

t· ~ ·1 .' , 
~. . 

267, 11 
(1931),; 

' -< • 

P.2d:854 (1932); Whitwell v. Goodsell, 37 Ariz. 
Cadlev. Helfrich, 36 Ariz. 390, 286 Pac. 186 

. -~ 

I f:../ 
See also McCormick v. Baldwin, 104 Cal. 227, 37 Pac. 903 (1894); 

Hirsch1er v. McKendricks, 16 Mont. 211, 40 Pac. 290 (1895); Honaker v. 

I
Martin, 11 Mont. 91, 27 Pac. 397 (1891). 

- 3 -
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I 
I LAWRENCE HOWARD, Chief Judge . . 

I CONCURRING: 

I 
I 

JAMES D. HATHAWAY, Judge. 
( , 

I 
BEN C. BIRDSALL, Judge. 

I 
I 
I ( 

I 
I 
I 
I (. 

I 
I RECEIVED 

I 
OCT 7 1982 

JAMES STEWAHI . i 

. P,HO£NIX. AR'l~~AMPAN~ "-
I 
I - 4 -
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GR.EENWOOD, RYAN, HER.BOLICH S ATONNA, LTD . 
ATTORNEYS AT LAW 

JAMES B. GREENWOOD 

MARTIN F. RYAN 

MICHAEL J . HERBOLICH 

ARTHUR C. ATON NA 

WALLACE R. HOGGATT 

iX~X.xUil.. 

December 9, 1981 

Mr. Harvey Hayes 
James Stewart Company 
3033 North Central Avenue 
Phoenix, Arizona 85012 

Re: Stewart vs. Cattany 

Dear Mr. Hayes: 

129 NACO HIGHWAY 

P. o. BOX 4340 

BISBEE,ARIZONA 65603 

TELEPHONE (602)432-5791 

655 COCHISE AVENUE 

DOUGLAS, ARIZONA 85607 

TELEPHONE (602) 364-7961 

PLEASE REPLY TO: DOUGLAS 

RECEIVED 

DEC 10 1981 

lAMES STEWAR\ (;OMPAN~ 
PHOENIX. ARIZONA 

Enclosed is a copy of the Judgment which you requested. 

Very truly yours, 

GREENWOOD, RYAN, HERBOLICH 
& ATONNA, Ltd. .. 

. . I 
- / . . ~ )/) 
; -.;/ t1J t( "'::A B '-" -..:::::7 . . ()-' 

y: Peggy t9regor. 
Secretary 

Encl. 
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SUPERIOR COURT OF ARIZONA 

COUNTY OF COCHISE 

4 JAMES STEWART COMPANY, an 
Arizona corporation;M. SETH 

5 HORNE; W. W. GRACE, 

) 
) 
) 
) 

6 Plaintiffs, ) 

7 v. _ 
) 
) 
) 
) 
) 
) 
) 
) 

8 

9 

10 

11 

ROBERT E. CATTANY and JUNE 
CATTANY, husband and wife, 

Defendants. 

-----------------------------) 

NO. 40466 

JUDGMENT 

12 This matter having come .on regularly for trial 

13 September 15, 1981, and the Plaintiffs present in person and by 

14 counsel, a~d the Defendants present by ROBERT E. CATtANY, and 

15 the Court having considered the testimony of witnesses, the 

16 evidence and memorandum submitted, it is 

17 ORDERED, ADJUDGED AND DECREED that: 

18 1. The Defendants are guilty of forcible detainer. 

19 2. The Plaintiffs have judgment for the restitution 

20 of the premises described as mining claims Horne 110 through 117 

21 as located and situated in the northeast one quarter of Section 

22 20, Range 22 East, Township 20 South, G. S.R . B. & M. Cochise 

23 County, Arizona, Tombstone Mining District. 

24 3. The Plaintiffs are now and at all times involved 

25 herein have been entitled to the possessory rights in and to 

26 the premises described as Horpe No. 110 through 117, and more 

OKT 1551 ~~CE 484 

~\ 
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1 particularly described in paragraph two above, and that such 

2 rights are paramount to those of the defendants. 

3 4. The Plaintiffs shall have its costs in the sum of 

DONE IN OPEN COURT this g"l7! day 

. 
~~ of October, 1981. 

4 $116.25. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
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B 

9 

10 

11 

SUPERIOR COURl OF ARIZONA 

COUNTY OF COCHISE 

JANES STEWART COMPANY, an Arizona 
corporation; J'.1. SETH HORNE; W.W. 
GRACE, 

Plaintiffs, 

vs. 

ROBERT E. CATTANY and JANE DOE 
CATTANY, husband and wife, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

• 

CO~IPLAINT 

(Forcible Entry & Detainer 
& Declaratory Judgment) 

12 CONE NOW the Plaintiffs , by and through their attorneys, 

13 GREENWOOD, RYA."-:, HERBOLlCH & ATO~I\A, Ltd., and as and for their 

14 claim for relief allege and pray as follows : 

15 1. 

16 Now and at all times relevant to this action, all parties 

17 hereto have either been doing business in Cochise County, Arizona, 

18 caused , acts or events to occur within Cochise County, Arizona, 

19 ~hich give rise to this cause of action, or reside within Cochise 

20 Icounty, Arizo na. Furthermore, ROBERT E. CATTANY and JANE DOE 

21 CATTAN), are husband and wife now and at all times relev8'llit· to 

I 22 this action and all events or acts by ROBERT E. CATTANY \,ere done 

23 in furtherance of marital community objectives. 

I ~ .. 
o " ... 

I
~~ 

, " 

u 

I 
I 
I 

" 

I 
I 

" 

24 II • 

. 25 On or about October 18, 1979, ROBERT E. CATTAI\Y, executed a 

26 Location Notice for mining claims 1320 feet long and 660 feet wide 

27 as to Clr('as more particularly descrihed in F.xhibit "A" attached 
I 

28 : hC']" e to and n;ade a part hereof by reft· ]"('llce. 
I 

29 I I I . 

30 On or about March 17, 1980, Defendant ROBERT E. CATTANY 

31 executed and amended location notice as to areas more particularly 

32 described in Exhibit "Ett attached hereto and made a part hereof 
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by r~ference. 

2 IV. 

3 The Plaintiffs are owners, lessors or lessees or otherwise 

• 4 entitled to possession of certain mining claims known as Horne 

5 HID through NI17 as more particularly described on Exhibits "e" 

6 through "J" attached hereto and made a part hereof by reference. 

7 V. 

8 Written nO'tice has been given to Defendant ROBERT E. CATTANY 

9 by the Plairitiffs of the encroachment by Defendant CATTANY onto the 

10 same area where the Plaintiffs' mining claims exist. Said notices 

11 are in the form of Exhibits "K" and "L" attached hereto and made a 

12 part hereof by reference. 

13 VI. 

14 On or about October 6, 1979, annual assessment work on Plain-

15 tiffs' mining claims 'Horne MIlO through fl17 was commenced 

16 thus precluding an abandonment of Plaintiffs' claims at any time 

17 during which the Defendants claim rights to or a relocation of 

18 said claims as herein alleged. 

19 VII. 

20 Defendant ROBERT E. CATTANY has changed the location of mining 

21 claims in violation of A.R.S. Section 27-202C by interfe-t<ing with 

22 the rights of t he Plaintiffs. 

23 VIII. 

24 Defendant ROBERT E. CATTANY has failed to comply with the pro-

25 visions of A.R . S. Title 27 regarding mining and location of claims 

26 to the possessory detriment of the Plaintiffs. 

27 I X. 

28 By Arizona and Federal statutes, the Plaintiffs have posse~sor¥ 

29 rights to Horne '110 through #117 ~hich rights Defendants claim by 

30 adverse interest. 

x. 31 

32 Defendants purported possession of claims are void for failure 
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1 to locate properly sized claims pursuant to 30 U.S.C,A. Section 23. 
2 XI. 

3 Defendants' acts infringe upon Plaintiffs' rights to quiet • 4 peaceable possession of the described mining claims pursuant to 30 

5 U.S.C.A. Section 26. 

6 XII. 

7 The Defendants are guilty of forcible entry and forcible de-

8 tainer. 

9 WHEREFORE, the Plaintiffs, and each of them, pray for judgment 
10 against the 'Defendants, and each of them, as follows: 
11 1. By a finding that the Defendants are guilty of forcible 
12 entry an~ forcible detainer. 

13 2. By giving judgment to the Plaintiffs for restitution of 
14 the premises. 

15 3. By declaring that the attempted relocation of claims by the 
16 Defendants were: 

17 (a) Premature, 

18 

19 

20 

(b) Void by virtue of improper size, 

(cl Not effective as a matter of law as a ~alid relocati0 
(d) That the Plaintiffs' interest in Horne ' 110 through 

21 '117 is paramount to that of the Defendants and furtherni8,.·e that the 
22 Plaintiffs have valid mining claims as to the suhject property. 

'; 

I: 
I: 

I ,. 
' ," . 

.',. . . ... 

: }'" 

.•... ~ 
-~~' .. 

~';: 

23 4. By giving Plaintiffs judgment for actual and pllnitive damag ~ 
24 in sums that are found at the trial of this matter t o be just and 
25 equitable . 

26 S. By awarding the Plaint i ffs their costs in this action i n -

27 I curred together with 

28 I 6. By gra ntin,g , 

a reasonable attorney's fee. 

the Plaintiffs such other and further reh(· f ;,:, 
29 may be deem, jus t and equitable . 

30 

31 

32 

DATED Augu s t 18th , 1981. 
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5 

6 STATE OF ARI ZONA 

7 County of Cochise 
55. 

GREENWOOD, RYAN, HERBOLICH & ATONNA, 

Lt~~. 855 Chi"'!Z:1aS. AZ 

By. -z;;...~ 
A THOR C. NNA or 
JAMES B. GREENWOOD 

8 ARTHUR C. ATONNA, being first duly sworn, upon his oath, 
9 hereby deposes and says that: I am one of the attorneys for the 

10 Plaintiffs; I hereby state that the matters alleged in the fore-
11 going Complaint are true to the best of my knowledge, information 
12 and bel ief. 

13 

14 

15 

16 SUBSCRIBED AND S~ORN to before me this 18th day of August, 
17 1981. 

18 

19 

20 IMy Commission Expires: 

21 January 9, 1984 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

NOTARY PUBLIC 

, ' ..... 
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Mr. James B. Greenwood 
Attorney at Law 
P. O. Uox 4340 
Bisbee, Arizona 85603 

Dear Sir: 

fiE: Cattany Suit 

June I, 1981 

Thank you for your letter of May 27, 1981 which I found very 
interesting. I feel that 1.'1'. El:>capulc 1s a very truthful lIIan 

and will state the true facts, remain neutral and not take 
either sioe. 

r.~r. Cattany put no notices up that he was relocatin.:; these 8 
claims. OUr a:,HietiSmcnt work was completed before he placed 

- his 'corDertnonuments~ .- -- --- -'.-., --

Please find enclosed a copy o f Cliapter VI - neswr:ptiOll of Work -
#7 .2!) throu,-~h 7.33. r have !larked those sentences which I feel 
wl11 help us a Great deal. 

Thnnk you for your assistancn, and if there 1s anytin.ng we can 
do, please let me know. 

HLH:ef 
Encl. 

Sincerely yours, 

Harvey L. Hayes 
Property Manager 

/ 
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GREENWOOD, RYAN, HERBOLICH M ATONNA, LTD. 
ATTORNEYS AT LAW 

.JAMES B. GREENWOOD 

MARTIN F. RYAN 

MICHAEL .J. HERBOLICH 

ARTHUR C. ATONNA 

WALLACE R. HOGGATT 

DEBORAH WARD 

May 27, 1981 

James Stewart Company 
707 Mayer Central Building 
3033 North Central Avenue 
Phoenix, Arizona 85012 

Attention: v' Mr. Harvey L. Hayes 
Property Manager 

Dear Mr. Hayes: 

129 NACO HIGHWAY 

P . O. BOX 4340 

BISBEE, ARIZONA BS603 

TELEPHONE (602)432-5791 

B55 COCHISE AVENUE 

DOUGLAS, ARIZONA B5607 

TELEPHONE (602) 364-7961 

PLEASE REPLY TO; BISBEE 

w ~ (Ql [F n !Ern 
MAY 28 1981 

JAMES STEWART CO. 

Thank you for your letter of May 20, 1981 and enclosures. 
We are proceeding with preparations, research, etc. for filing 
of the lawsuit. However, I believe you will be interested in 
the letter and other materials which I received from Mr. 
Cattany this date, copies of which are enclosed. I would 
appreciate your comments. 

JBG:hf 
Enclosures 

Very truly yours, 

GREENWOOD, RYAN, 

By: 
B. GREENWOOD 

ATONNA, Ltd. 

'" 
. J-tt../ ' ... / 
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LAW OFFICE OF 

POST OFFICE BOX 611 • TOMBSTONE.ARIZONA BS63B· (6021 -457-3731 

Mr. James Greenwood 
Attorney at Law 
129 Naco Highway 
Bisbee, Arizona 85603 

May 26, 1981 

Re: Horne - Rocky Mining Claims 

James: 

The enclosed material is from the American Law of Mining, a recognized 
authority in mining law. It is the chapter on resumption of assessment work and 
I have colored some 'pertinent parts. Also enclosed are Escapules l affidavits. Inci­
dentally, I confronted the Escapules with the information Bill Grace gave you about 
Ernie Escapule owing him some fayors so he agreed to do $800.00 worth of work for 
$200.00. This upset Ernie and he emphatically stated it was not true. He said the 
charge per hour for his backhoe at that time was $25.00 and he did 8 hours work. 
He charges $30.00 per hour now, and he says that some people are charging $32.50 
depending on the equipment. but $25.00 per hour was the goin g rate when he did 
the work for Bill G:'3ce. 

A brief history of this situation stal,ts with my entry onto the ground in 
question on Thur. Oct. 4, 1979, with a witness, in preparation of making mining 
10caOons, and I spent several hours walking over the entire area. Prior to this dClte, 
I had observed the area on several occasions for any activity and che.cked with the 
recorder's office to see if any affidavits of labor had been recorded. On Friday. Oct. 
5. 1979, I spent most of the day on the ground in question with a 200 foot tape and 
a helper, finding the 1/4 section ,corners and measuring and marking for claim corners. 
I returned on Monday Oct. 8,1979 to finish my marking and measuring and found the 
backhoe work. I was told that John Escapule had done the wotlk on Saturday or Sun­
day, so I went to see him. He wasn It in town. but his mother told me that Bill Grace 
had hired their backhoe to do $200.00 \Vorth of work and that's what John had done. 
I asked if John was going to do any more work for Bill Grace, and she said she did nit 
think so. 

I was on the ~l'()lmd in question every day from Oct. 8 thru Oct 12, 1~79, 

finishing the measuring and marking corners (and looking for anyone doing other work). 
On Friday Oct. 1~, 1979, I bought the lumber to make corner monuments and on Satur­
day Oct. 13, 1979, started setting monuments, finiShing on Wed. Oct. 17. 1979. I 
put up my location notices on Oct. 18, 1979. 

Very truly yours, 

l 

\l~ 
'\ 

1M -.:> 
Ii tJ I. n:, '" r..= . 

~ lb U 0' IS IW" . ;0 • I 
iU 
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CHAPTER VI 

RESUMPTION OF WORK 

§ 7.29 10 OtDera.1. 
§ 7.30 Time or Resulllption. 
§ 7.31 A lJ:Clunt. of Work ReQuirtd After F.t5uJllptioD. 
§ 7.32 Dili&:cnce In COJnJIM:nc Work. 
§ 7.33 r.c~ulllplioD Aft.cr RtlClcalion CClIIII&;l:nced. 

§ 7.29 In G~neral. The f~dcral statute, nner sc:tling forth 
the assessment work requirement, pro\'ides: I 

[n]nd upon a failure to comply with these conditions, 
the cluim or mine upon which I'u{'h failure oc{'urr<.-d l'hall 
be open to relocation in the f;amc manner 8S if no 10{'ation 
of the same hud c\'cr l,cen made, pro\·id('d that the 
original locators, their heirs, a~siglls or legal rcpres('n­
tati\"cs, have not J'('sumcd work upon the claim nfter 
failure and l,cfore !-Ouch lo(·alion .••• 

Cntil recently, it was well settled Oint n dairn (lW1;<:r ',)10 
fCliled to pcrform as~essrneJlt work for olle or mor<: i:~H':-:-llir:nt 
years and who resumed assessment work h(·forc t)1(·re W8.S 

a relocation by another, was prot<:ctcA as though no f<iilure 
had eHr occurred, IHJ~ the Departmcnt of the Interior, Ly 
rC'guJ:dion, :lpparentJy ('on~id~rs the ~t"tllte to J,a\"c h('('n 
J'('pea)C'd 1Iy JIic1.cl t\ Oil Shale CCJ"p'. t 

,rhctlu:r tJ,crc wns 8 f('!'umption of work nfter failure to 

-- ---_ .. _--- -----_._----
§ 7.29 I 17 SlAt. ~2, It.s. § :!324, 
30 U.S.C. § :!S (1970), 

:z 400 U.S. ~S (1!/;0). Su 37 F~. 
Ii.·;:. 17::3G (!:;('pt. I, 1972), and c"",· 
r-If( n ;_~('-i _:!8, i"fra, with nrlL: 
1'. !-f(:. ~l.H, 10-1 U.S. ~79 OtiSl); 
1~'Il;in ~. !-)il'HA nut h '" Gold !-finioj; 
Co., 25 r. :i37 (C.C. Cal. 1855); 
P'-:lr1ly ". Gllddi~, 14 Ariz:. 214, 127 

p, 739 (IPI2); Madi::oD Y. Oc!/;,H 
Oil Co., ]5-1 Cal. ;liS, 99 P. 1 iei 
(J!)03); nunhr CbllnC'e ~.:ifli[jb CO. 
Y, ntI, -lOS P.2d 1;0 (Itillho 1!'C5); 
I.I\C'(,}' ,', W(lCldu.-r.rd, :; }\.~L [.S:!, 25 
P. ;~:; (l~!ll); ~tu('l; \'. IJ.·sI ("-:;;('nt 
Co., 223 Orr. 457, 3;~ P.2d S:!l 
(J!lGO); Bllnlidd ~. Cr~'I'''n, III Ore. 
38S, 2:!G P. 235 (lfJ:!-I), 
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§ 7.30 MAIr\TE!;A~CE or CLAIM ArTER LOCATION ]62 

perform Ilrmllnl nSH'HnHont work is n (1'H'l'tion of fnct. J ''"here 
n d:lim (,WJI('r rc,lic's U)lOII n 1·(,~lIIiIJ.li(ln of w(.rk to (It-fent 
n r(')o('alion, the 1I1ln)c'n is upon ~1IC'lt (')aim O\\'I)('r to sho\~ } ..... _ 
nfiirumlin·ly thnt work wns fC'SIIJIl<'Cl Ij(·fore til<! r<.locnlion,;i' 

§ 7,30 Time of R~sull1ption, A~!'(':-;!'IIII'lIt work rnny bC7_ 
resllrJwd :&t :lIIy tilJl(, l,dc.re n ,·:.liI1 Tt')o(':diClII is IIInlle,' if , ) 
·ucfc·rfh·c rc,).,C':ltion elc.(,S not {('nniJl:lI(' til<' rig-ht of the orig'- ~ 
nnl Jor;dof to rC'!mlll(' work if he fC'SIIIII('S wurk "fh'r the pefiod }.tvJA44~ 
llJJow(.'d for (·ulIl}.l{·lillf: lorlltiClJ) mH) llc·fon· Ill<' c)('fiC'i('llcirs nre ~ ; 
corrcct(·d.2 A r(')('(':ltioll JU:u}c' h(·fon~ ()I(.' ori~illal locator 
is ueJin(JIH'lIt in fll(' pr·rfonllancc of IISI'('lo;SIIH'nt work is pre-
mature. nud (:\'('11 thvlI~h the· (lrig-illa) 10('afor fails to p(,dorm 
the nsses~m('nt work fur tlwt yt:ur, if he resumes work af;J-er 
the end of the' p:lrliruJar nSS('~~nI<'Jlt y(·ar and Lrfore the 
rclocator files ·an atJ<litiouaJ :111(1 :U1wrH](·d location ('crtificate, 
his claim is presern·u.2 

3 Peachy v. Frisco Gold ~finl" Co., 
204 F, 659 (D. Mil, 1913) ; Crane v, 
French, 39 Cal. Appo 2d C4~, 104 
P.2d 53 (1940), 

• Dunl((·r CI.Ance ~finiD; Co, v. 
Du,· ",},rtl n .~; Hvnllhr t'. ~1~r1in, 
II ~font. 9J, 27 p. 3!l7 (JS91); 
~f(Xr,igM T. EI 1'1150 Bri('\; Co., ]6 
!\.~I. 721, ]20 P. G!I~ (1!111l; rfl··d 
0" "tI.tr groulltl.., EI 1'&'<(1 Rri('1.: Co. 
t'. ~leKni~J.t, 233 r.s. ~:.o iHiU). 
Cuntrtl, '\"illiU 'C".Rakrr, 133 Yo 93; 
(C.C. Ar1.:. 19(4) ; Flurc:n('t'·H:I(' Cop. 
per CO. T, Killll,d, 65 Was.L. 162, 147 
P, 551 (1915). 

§ 7.30 I Rul Hr § 7.29 'U}lrtl, wl.il'h 
Cll;,ts d(olIht upon 1'.\"('$ ~:.J(·h u Justi('e 

~linin; Co. ". D:lr<"lIoY, f.~ }'. 554 
(C.C, }\('\'. ] ~!'7); J(.ro:!"n ". nul(', 6 
Ariz. 55, [,3 P, ]!l7 (1~!I~); CrHIlt' 

T. Fn·nd., 3!1 CIII. ,\pp. :!d (;~~, lOI 
1'.211 53 (1940); Clarkt' ,'. ~f:\"Clry, 
22 Cal. A pp. 211 55, ;0 1'.211 (j(j4 
(1037); l.ilUe Oorrit G~'ld ~fillill' 

c 

Co. v. ,\ rnl'a'.W' Gc.ld ~finin; Co .. 
30 Colo. 431, i1 P. lS9 (1902) ; 
DUllhr Cllall"c ~finin; Co. t'. Bu, 
408 P.2cJ 170 (ldILLCI ]9(5); Inman 
,'. Ollsun, 213 Ore. [,G, 321 P.2d IOU 
(19!;S). 

2 Field T. Tannt'r, 32 Colo. 278, 75 
P. !JIG (I!JO.J); Tb(or1l1oD ,.. Xauf. 
IIInn, 40 ~font. 2~2, 100 p , 361 
(J!)lO); ~fd"IlY t'. ~l('Dou;all, 25 
~l,,"t. :!:,=', C.J P. CC!l (l!'riJ): Klop" 
1.'1I"lim··' t'. Jlr.~·l·~, ~(. t'tll.h 45, 51 P. 
7J:? (IS:,!l). Sa ~ ;.:iJ i,,-'rtl (or & 

dill(·ussi(." of ril,'llt to t"'UI:.e ""c,rle 
aflt'r a rc:l",·lttioc h.s Lt·(·c (om-
1I\('II"C'cl, 1,,,1 I",(.rl.' ti,e r .. lc"'(.t ic.n hlU 
brl'n ('C'/II pl(·It·d. 

J Clllrl.;e ,'. ~h"ory, ~U}.rtJ c.1; 
nrt;;~ T. !" .~. J('r~.·~· 1. ... lIn Co" 58 
Aril. IF~, :i:,4 1'.2J -iu (l!~(I). TLe 
IAI1"r ('1t,,1.' ill nitil·jZ.·J I,~' -'1 r. ~.hr1' 
in 3G !\.Y.U.J •. H"". 3:,:-, 1~1f.(1 .. \n:.ulll 
Sun·c·y Cle .\IIII·rj .... n J_ .... Jf'9-:01 
(l!JGJ). 
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RESUMPTION or WORK: § 7.31 

In Fcc t'. Durl/am • nnd F.mcrUJll t·. J/clV}'iricr,. on nlmosl 
identic:!) facts, it was hel(I (hat wla·n the II~S('S~"H'lIt yc-nr 
(,Jld~d on Slltttrday and the original 1()(':Jfor was working" on 
tbe last day of the m:~('ssrm:nt y(,ar, l)ut rcsh'd ou [-)UrHJIlY 

Ilnd rC'sl101cd work on :'Ifondll)" Ole ("(,ufinllity of work WtlS not 
infcrTlI[J(c'cJ, Hnd Oint R T(·locntion m:IIJe on SlIuday wns of 
lIO nnlil. These cnses sC('m (0 ('~fal,rish (he prirwiplc tLat 
tll('re is a limely resumption if the claim oWller slarts work 
Ilt the T('gular hour on the first re·glllar work «lily of the first 
nSSCSSUl<:nt year following the year for wJlich work wns not 
performed.' . 

§ 7.31 Amount of Work Required After Resumption. So 
long as the original locator" resume~ work Lcforc there is a 
relocation, it is imlllnterial that assessment work 'WIlS not 
performed for one or more pre\"ious years, nnd the claim 
owner is only required to perform $100 worth of nssessmcn 
'Work for the current yc-ar.' 

An intcrcsting (Juestion arises if the claim owner ('ommeDce8 
work before the end of Il~s('ssm('nt year A, pc·rforming $50 
worth of work, :md them continues' tLc work into nSS('£~nH:nt 
year B, p~rforllljng :wotbcr $50 worth of work. It might be 
argued that the entire $100 worth of stock would lll'ply lo, 
and sat isfy, the work required for assessment year A, gh'ing 
the claim owner aU of Ilssessrncnt year n to perform nn addi"l'< 

• l~l F. 41;S (SIb CiT. 1903). 

S )33 Clll. !ilO, C5 P. 103(; (H~Ol), 
'Drr.t tr...·t fIl'J"alrd CI" fot1otr grollfld..., 

F.!II('n<vo ". Y (}f('!uilc Gold ~finil':: 4: 
~f illin:: Co" 149 CIll. ] W, I\.'i P. 1:?2 
(l !'(lG), c;'! J, 205 U oS. 25. 

6 S" PLt.rilt ". ~ful<l(>('D (ISSS) 7.5 
CIlI. :!S4, 17 p. 70, "herr tLt Court 
!'u;:;c'sh·d, hut did not deci<lr, that a 
nloc:'a!i('Q initillt(·d at 1 :00 A.lt. 00 

tilt tin;t dny of tlie 8SS(~Sm('nt year 

.'c'uld Lc i""lllid iC work ""cre reo 
Hl/:lf'd at the rc·!,"Ular hour. S('r aho 
\\'iliitt ". 11r.\..(·, (CC \\'D ,\rk 1904) 
l:i3 F. !I),. 'nil! pr"I,I('m is IArbely 
"",d('r!li( ~ill('e tIle A. ... ~c· .. sl!'('nt year 
n(}tr (,ods at ] 2 :00 o'c1ot'k nOOD. 

§ 7.S! • Tt'nu,!;t'1l1 Oil Mining & 
1Jt'''('loplI:c'nt Co. \". 881('i.lo, 137 Cal. 
:!IJ, 6!1 P. 1010 (1902); Cr"wlI Point 
GlIld ~Iilljll;: Co. v. Cris!IIon, 39 Ore. 
3(;4, C.'; I'. tl7 (1901). 

(Rtf, No , 6-I9IJ). 
""""c LAw-Vol, I 
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§ 7.32 MAH'TENA!'CE or CLAIM ArTER LOCATION 16-&. 

tionnl $100 worth of IlSSC'!'SlIl<'lIt work.2 Howc\'('r, if that rule 
\\'<:rc followed, Jogic:llly, tll(.' $;iO worlh of IlSS('~!'rn('nt work 
perf orm('d <11l ri n~ t JIC' (i rst pClrt ion of IISs('HIII('nt Y('/I r n would 
not he nnlilnJ,J(' to !':ltisfy the work T(·(Juin·d for Ils!'('ssment 
yNlr B. TJ.is rule wOIII(1 Own·forC' S('('rn to l,c in conflict with 
the rlll<.· (lint (/fH'C work is f('SlIlIH'c1, the work fClr former ),cnrs 
11('(·<1 JIOt he perforJlIl'cl,J AcC'onlillt;ly, the 1,{·tt{·r rule would 
SN:m fo be to trcnt NI(·h nSH'!>l'lnC-nt ycur Ill> n s('p:lrnfe {'ntHy. 
It would Ol('n (ollow that ('\'('n if th(' rIllim owner p{'rformed 
$50 worth of work nt the (·ne) of ?!'S(,SHIl(·nt yc':&r A, he would 
be reqllin'd to p{·dorm ~100 "'Clrth of work with n::ll'onaule 
dilig<:Jlce after tJle Nl!lIllU'n{'{'IIlC'lIt of ll~l'l' ~:'iII}(: lIt y(:a r B,llnd 
the entire Ilmount of work p<'rforllwu during aS~l'ssrnent year 
B \fould be applicable to the Ilss(,l'sm('nt work rC'qllirc'ment 
for Ilssc~sment y('ar B.. . . 

§ 7.32 Diligence in Completing Work. In Bc1cl,cr Con. 
solidated Gold .llining Co. t'. Deferror-i, an carly Clilifornia 
case, it was hC'Jd that if nsseS5m<>nt work was rrsnmN1 <luring 
the assc'ssmc-nt year, no T(>loration ('ould he ma<le eluring such 
ycnr, CHn if the assessment work was discon.tinU(·d . ll<'fore 

• compJt>tion. I This case was !,{'\"('f(·J:, (·ritieiz(·d.2 ~ Th(, n:lc> now· 
; se(:ms to uc well estahJi~1;{·c1 tl ::lt \\ ' (,~l:, OZ;t·C T<·~!mH·d, :;,:)::! he 
1 t' d 'II 1']' 'I 'J . • ., , con UltH.' WI 1 (l lr"r;('(' U~;i: i .!' rt-o'ju:~;.t(, h~r'il~".: !vi' !nc 
; ('urrcnt ycar is ('('::JI,~(·tc'cl.J .. . . 0_ . •• • • 

-----------------_._---
2 Tb~ lallrur.~t or tLt ('.(Iurt in 

J(.rdlln l'. Du\;r, G Ari~. 55, 53 P. 19i 
(]M/S), ir..li(,:lI<'S fuc·h a rult. 

I Sa 0.1 ~1'J.rlJ, 

C This rolr ~1'l'1rl5 to Lr "ppli.·d in 
,,\,.<1,·/">'(.n l', 1i .. ,I,ill~(,n ()!')2) C3 Ore. 
22" ]~G r . !/SS, rrl,ro,.j,.g d(nird, 127 
P.[,.~, 

§ i,32 I G:! Cal, ]60 (]SR2), 

21.indlf'Y on J/inl'l f 6.'i2 (3rt! ('d 
1914); ~rurrisoni Jlini"g Righ" 125 
(lG:b rd ]936), 

~ 3/ !-:('("' ,rr:.i('k l'.- P.,,:.h·:1l (l!-£It)-; 

'1(;'; ('It! "!.:7. :i; P. fil.3 I" f ...... }; 1 ;:l"'II' 

:lI."l/rl.: J'! :"! .. ~: .• :t! l.!ttOr (., . :: . :; . ~ : .. . , :: ,;~ ' r.t 
"'()! '~ ~ !o. :. .... ;.(':.! ~ ' f a..r l,f':! :~ t'.' ! r~:m. 
I , C :I :.:~; J;. ,~·!,:f"r " , ~'~ I !: .. :';~: t ~~. 
"J(. ',' ,r· 4""1 .;:. J' ·"~IO ." . : ... :. : 15-

;'cey·· :r:·~·~ :'"~~;.'! ~: .~ ~r-' "Q'''~~ •. :.I: :!~ . : :!t .. 

-1'''ibC ).('!J .... : .:u(" ~!!; ... ,. ! ~ !" •. ); l!.":n. 

.ahr \'. ~!I':"1i:j il" :'~' n ~. ! .. :;~ ~l, 
,27 P. :I!ii; l~~-:, .. ;; ". J~t. :::!." ~ l~ .. '.) 
~~ Ort. ll~. ';1 I'. !;~~f. ir. !IIA' h : .. ... 
~pcnt in tlo\. i:,:.- !'... ... I! r>~ ~ . ··1C! cot a , 
,r(,~ !HI:l'ti .. n (If "'(Irk). 

',' 
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lC5 RESUMPTION or WOi:K § 7;33 
It w(.Irk is r('sllm~d, while 5uch work cOlltinUl'::, the claim 

is no! ~t:l.j(·ct to r<:loC'ation: aud a rdorntion made· ~t' llil~ work 
6$ h":ll~ 1· · i'~(·nn·:·~l is im'nlic1 enn if thc asses!'I1l"nt work is 
tlat·J"(·:,fh:r :ll,:m(101l(·d beCore tlac requil'itc nnwunt is com· 
ph· I (·d,c 

§ 7.33 R(:sumption After Rclocation Commcnced, There 
has bC'C'n a clear c1i"ision of authority concerning the rights 
of n claim owner wbo resumes work nfter another party bas 
comJll<:nced a relocation, hut beforc such relocation bas been 
completed, ~ number of C:l!';CS b8\'C }J<:1d that work may t>t1:... I ' 'r(,~\lTnC'd nt. any time hefore the r(·lY..r~tion. lH~,.8_~(,c~_ £O~ 

~
" ...\. . plc~'fhe text writers favor the rule thnt once a relocation" 

, <..-7

J
' I I • I . ., • I • k'ls commc:r;c{·d, tLe rc:locator is cnti tIed to the period allowed ; ' ./~ I·.yo lO If ~ <' II'" I~, <I. ~. , ,,(. , by ~tatulc fo~ ~omplcting the relocation, nnd that during suc~ 

.. 1 
I. 
I 
I· 
I 
1\, 

I 
... 

I 
I 

period the: (.lng-mal locator cannot rcsume 'Work ,anq dcfc'at the 
·.relocatioI1.2 ley pom(outTtthe 'other rule were (ollowed, 
since se\'eral days arc nonnally required to complete a reloca­
tion, tIle d('Jinquc-nt claim owner could sit idly by until some· 
one commenced a r<:location, nnd .then resume work a'cd 
defeat tbe relocation. This arhrument seems per~un~h'e, and ! some courts have followed the rule nd,·ocated by thc tcxt ~ h..:..±! 
writers.' The rulel.as been c1.anscd in Montana by ·.tat1~' .r~ 
which no\\' pro,ides thnt the rclocator's rights arc protected J. ... '.'J/~ 
from the time he posts a notice on the clnim, so long as e .. W't'" ~ 
_._--_.- . . _----,----------------

c Jupiter ~rir.in, CO, T, Brodie 
COI.;t)Jj,lftlf·d ~fiDillg Co. (9tb Cir 
lS,I) II F . GGG; Jordan t'. Dub, 
(j Mil. [,5, [,3 p, 197 (lS98) , Su 
07.-0 [.tu·(·y T. ""oud.· .. rd (1691) 5 
~.~f. [.S3, 25 P. 7'85, 

§ 7.33 I F(':.ttt:r.;ton Y, IrO\l'k 

(\\,D Ark HI::'i) 151 F Supp 353; 
ClI.rke T. ~! "Il(lry (1937) Z2 Cal 
Arl'~d !>5, iO J>2d fiGt; Pllaris \'. 
~!II:.t ;.('n (l~~5, i5 C,,1. ~~t, 17 p, 
iO; TIH.rutoD T. hftuf':lan (1910) 40 

... 
lront. 2R2, lOG P. 361; ~(Ka1 y, 
~1C'Dou:311 (1901) 25 ~r'mt. 258, et 
P . 669; Gunu T. · RUf_"dl (IS79) 3 
~ront. 358. 

2 1.illlllry 1m J[ iran ~ 405 (3rd t.-d 
HI14); Morrison, Mini"1 Right. 125 
(lGth (·d 19J6). 

J Littlr (111::1.('11 Co. \'. Ki,r.l,er (CC 
1> (,ul" IS;:-.) )[,1-'. CM. G:?!} (Xo. 8, 
40:!); }-'rl11.il·r T. ('(lr.!;')li.!~tcd TQr.~., 
\t'n ~.Iillc" (l!I;.G) 60 Ariz :!Gl, :!!)C 
I':!d 4-17, 

CR~I . 1-:0. ,. U7J). ~11l""'c t... .. -Vol. J 
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§ 7.33 r.:AI!OT£:\ANC£ or CLAm AFTER LOCATION' leG 

it; (luly JII·r(unniug thc :a~h rc·qllirc·cJ by law to p('r(H't his 
locntioll.4 

A \'cry illl('n'sliu~ fiitU:ltiou is prN,cntcd when (1) the 
Ij(·nior ICI(':&tur (:Iils to l'l'r(f/rIli II!'SC'S!'IIH'nt work, (2) thue IS 

11 relorntiull :,11,1 tI,,-, H'l'UII<J l,watur (nils to pcrform n!o-!'('ss. 
ment work, (3) the ,",C'" i(lr lllc·:.tur t hc.'ll n'!qUJ1('S work, nnd 
(4) a third )Jnrty 1'(·lo(·:lt<.·s. III a ('ollh'st JH't\\'C'<.'n the: H-llior 
locator lind the lnl't 10C'utor, it Ims !tN'n ]I('Jd IImt the llist 
locntor c:lIlnot tnkcnd\':lOtllJ;(' of thC' iutl·n·(·ning loC'ati(Jn to 
cut otT thc rights of the s('lIior loc'atur, :uul Owt the H-llior 
lo('ator rC\'i\'('s his claim by T('i'ulliing work.- Silllilnrly, 1 \ 

hn8 bC'(on hc·Jd in n ('ontcstl'ctwl'en the' first lo('ntor and H,c'ond! 
.Jo('ntor, \\,]H_'re l,oth fail to fI('rform ns~;('s~mcnt work hnd the \ 
first lo('ator rC'sU1JWS his w(Jrk first, thllt he Tlre\':ails O\'(or the 
junior ]o('[llor.- While thil'= rule: whiC'h permits the rc:\'h'al 
of nn oM claim nft('r lll':lO')OIlJIlc:nt of R later relo('ation has 
bce:n criticizNl as l,(·jng ('orltrary to tll(' wording ot the f(.dc:ral 
statutc,' it :u'('ompli!;hcs an (·'1uit:-.1;)e rCl'uJt, nnd it 1'('(:rn5 

unlikely that it will l)c o\·Nru)cd. 

4 Memt HC (WI7) § [,0-701. 

• Ju~!irt ~finill:: Co. v. HarrllY 
(('C J) ~c'\' l~!'i) .;:! F. 5:,4j Hi,-llc·n 
", Dl\"u (l!'):;) iG Orl'. 3ll, 145 P. 
1130. 

II Klol'e-n.~1 ine ", H ayl (l ~~~) 20 
r,,,It "!if [)i P. 712. 

7 l.il/dT,.!!. l"1I}lrl2 rl.2 at ~ (.5l. 

The n(:xt page 16 171 
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GR.EENWOOD, RYAN, HER.BOLICH S ATONNA, LTD. 
ATTORNEYS AT LAW 

JAMES B. GREENWOOD 

MARTIN F. RYAN 

MICHAEL .). HERBOLICH 

ARTHUR C . ATONNA 

WALLACE R . HOGGATT 

DEBORAH WARD 

May 27, 1981 

James Stewart Company 
707 Mayer Central Building 
3033 North Central Avenue 
Phoenix, Arizona 85012 

1/ Attention: Mr. Harvey L. Hayes 
Property Manager 

Dear Mr. Hayes: 

129 NACO HIGHWAY 

P . O . BOX 4340 

BISBEE. ARIZONA 85603 

TELEPHONE (602) 432 - 5791 

ass COCHISE AVENUE 

DOUGLAS. ARIZONA aS607 

TELEPHONE (602) 364-7961 

PLEASE REPLY TO: BISBEE 

[nj~([]~n~ill 
MAY 281981 

JAMES STEWART CO. 

Thank you for your letter of May 20, 1981 and enclosures. 
We are proceeding with preparations, research, etc. for filing 
of the lawsuit. However, I believe you will be interested in 
the letter and other materials which I received from Mr. 
Cattany this date, copies of which are enClosed. I would 
appreciate your comments. 

JBG:hf 
Enclosures 

Very truly yours, 

GREENWOOD, RYAN, HERBOLICfP'< & 

By: 
n. ATONNA, Ltd. 
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STATE OF ARIZOl':A 

CO U!\TY OF COC III SE 

) 
) 
) 

AFFIDAVIT 

ss. 

Ernest H. Esc:lpule. being first duly sworn. dcposes and s:IYs: 

1. Thnt on or :Ibout October (~ • }g79. he W[lS hired by \\'.\\'. Gr:lce 

to do some bilckhoe work on 8 unpatented mining claims in Sec. 20, ,[20S. nnE, 

Tombstone ~linin~ District, Cochise County, Arizona. 

2. Th a t the work was done 0n or about October b . 1979, using his 

/){Ickhoe oper:tted by his son John Esc[lpule. 

3. Thnt he ch:lrg-ed $~OO. 00 for the work, which was the usual chnrge 

for the amount of work done. 

4. That he \\'[lS paid $200.00 for the work. and did no other or further 

work on the srud 8 mining- cbims until the fir'st part of \larch, 1980. 

5. Thnt on or ,Jhout \1:I1'ch ~_, ] 980. \\'. W. GrCice requested thnt he c!o 

some nd(:: ~ional backhoe WOJ'k on the S:1 id 8 mining clRjms. <ind on the nearby Chc.nce 

pntented clnim. 

6. Thnt on \];,1'c:h II . ]980. the l'ldditional \vork \\':1S done using his bnck-

hoe o?crn,ed by his son ,lohn Escapule. 

7. Thn t he ch:1rg-(~d :S~9.00 for the total amount of work, which \\"8S the .. 
usunl ch:tl'g-e for the :t:nount of work done. :Ipproximately hnlf of such work being 

done on the s:1id 8 r:1ining- cbims. The ~49.00 W[lS never p .'1id to him. 

8. The · foreg-oing- dCSL'!'jbcs :tIl of t he work done by him or IDS son John 

E~c:1ptllc on the s~d 8 mining- chims fl'om Oc:toher. 19~9 to (bte. 

S l'IlSCRI BED A:-;D SWORN to bofo,'c 010 this ld day of /J::~l _, 
1981. by E:'ncst H. Esc[lpule. /' 

r 
l ~ 

v -X_-- -'-_ 4"<'. ' &L_L,,-:!J7'~ 
\ ~oi :tJ'y Puhlic 

.. .' , , . , " -

I I '/. i /' -
II) . . ' 

~~7 . :;,-:..<- . .. .... - . ; 
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AFFIDAVIT 

STATE OF ARIZONA ) 
) 55. 

COU~TY OF COCHISE ) 

.John Es c:lpulc. being- first duly swo/' n, dcpo s cs lind S:lYs: 

1. Thnt on or nbout Octobcr _ L. 1979. he oper:ltcd his f:lther's b;Jck­

hoc doing- some trenching work on a rortion of 8 unpntcntcd mining clnims in Sec. 29, 

T20S. R22E. Tombstone !\lining District, Cochise County, Arizona. as requested by 

W. \\' • Grace. 

2. That the usual chargc for the amount of work donc was $200.00. 

3. That hc did no further or other work on said 8 mining claims until the 

first pnrt of l'Il:1I'ch. ] 980. 

4. Th [l t on or [1uout i\l:lrch /1 . 1980. hc opcr:ttcd his f:lther's backhoe 

on 11 I,ortion of s :)id 8 mining- c:l:Jims :md on thc nc :u'by Clwnce pntented cl:lim. cloin ):; 

:l tot:d of ~~9.00 v;orth of work [1t the usual chaq;c . II pproAirnatcly half of which \': us 

done on the said 8 mining claims. or a portion thereof. 

5. The foregoing- cl cscdbes all the work done by him on the said 8 mining 

claims from October, 1979 to date . 

SUBSCRIBED AKD SWORN to 

1981. by John Escapule. 

1\ly Co:nrnission Expircs: 
, .. ,..- - ~ - _. 
.. . : l · .. 

. .. .. r 
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LAW OFFICE OF 

u!) / f) // . 
;Ylo{;eJ~·t @. (:2cdlC{,J·ZY/ 
POST OFFICE BOX 611' TOMBSTONE,ARIZONA 8S638 • (602) ~S7-3731 

Mr. James Greenwood 
Attorney at Law 
129 Naco Highway 
Bisbee, Arizona 85603 

May 26. 1981 

Re: Horne - Rocky Mining Claims 

James: 

The enclosed material is from the American Law of Mining. a recognized 
authority in mining law. It is the chapter on resumption of assessment work and 
I have colored some 'pertinent parts. Also enclosed are Escapules' affidavits. Inci­
dental1y, I confronted the Escapules with the information Bill Grace gave you about 
Ernie Escapule owing him some fayors so he agreed to do $800.00 worth of work for 
$200.00. This upset Ernie and he emphatically stated it was not true. He said the 
charge per hour for his backhoe at that time was $25.00 and he did 8 hours work. 
He charges $30.00 per hour now. and he says that some people are charging $32.50 
depending on the equipment, but $25.00 per hour was the going rate when he did 
the wOl'k for Bill G:'ace. 

A brie f history of this situation st81'ts with my entry onto the ground in 
question on Thur. Oct. 4, 1979. with a witness. in preparation of making mining 
locations, and I spent several hours walking over the entire area. Prior to this dl'lte, 
I had observed the area on several occasions for any activity and checked with the 
recorder's office to see if any affidavits of labor had been recorded. · On Friday, Oct, 
5, 1979, I spent most of the day on the ground in question with a 200 foot tape and 
a helper, finding the 1/4 section corners and measuring and marking for claim corners. 
I returned on Monday Oct. 8,1979 to finish my marking and measuring and found the 
backhoe work. I was told that John Escapule had done the work on Saturday or Sun­
day, so I went to see him. He wasn't in town, but his motheI"'told me that Bill Grace 
had hired their backhoe to do $200.00 worth of w'Ork and that's what John had done. 
I asked if John was going to do any more work for Bill Grace, and she said she didn't 
think so. 

I was on the ~"i)'md in question every day from Oct. 8 thru Oct 12, 1979, 
finishing the measuring and marking corners (and looking for anyone doing other work). 
On Fl'iday Oct. I?, 1979, I bought the lumber to make corner monuments and on Sat ur­
day Oct. 13, 1979, stal'ted setting monuments, finiShing on Wed. Oct. 17, 1979. I 
put up my location notices on Oct. 18, 1979. 

Very truly yours, 

• 

\I~ 
'\- G-,-[ 

~~ . !·'\'··' O _ . ~ • \ I"(J i) p,\' . , . 
'--it. 0::;.", 'f"'H ". !coO" 

. . --- . ~, e... ATONr.:'· l- ..... . '""'\ , , ~ '. 
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CHAPTER VI 

RESUMPTION OF WORK 

§ 7.29 In Groeral. 
§ 7.30 Time of RcsulIlption. 
§ 7.31 Amount of Work ReQuirtd After f,.(;surnption. 

§ 7.32 Di!it:encc in COlnj)ltting Work. 
§ 7.33 P.c5umption After Rt]ocation CClJnUltnced. 

§ 7.29 In General. The federal statute, after s(:tting forth 
the assessment work requirement, pro\'ides: I 

(nJnd upon a failure to comply with these conditions, 
the claim or mine upon which such failure occurred shall 
be open to relocation in the !'ame manner as if no location 
of the same had ever lleen made, provided that the 
original locators, their heirs, assigns or legal represen­
tati\'es, have not resumed work upon the claim after 
failure and llefore such loc·ation .... 

l~ntil recently, it was well settled that a cbirn o',':[;(:r who 
failed to perform assessment work for one or mol'(' [:~~('''<'Inc:nt 
years and who resumed assessment work ll('forc tllue Wag 

a relocation by another, was protected as though no failllre 
had e\"Cr occurred, hut the Department of the Interior, by 
regulation, apparently considers the statute to ha,e hC'('n 
repealed by IIickel t'. Oil Shale CO,-p.2 

"~hether there was a resumption of_work after failure to 

§ 7.29 117 SUlI . n, n.S. § 2324, 
30 U.S.C. § !!S (1970). 

2400 U .S , 4S (l!liO). Sa 37 Fed. 
fit·;; . 17~3G (S<")lt. I, 1972), lind com­

I-.lr( §§ i . ~G-7 . ::!8, infra, with Be!~ 

f . ~!(;'611('r, 104 U.S. 279 (l831); 
L'ILin "1'". Sil'rrll Bu!t<·'!! Gold ~tinin~ 

Co., 25 F . :-137 (C.C. Cal. 1855); 
Pl".!lrhy v. Gllddis, 14 Ariz:. 214, 127 

161 

P. 739 (l!l12); Madison v. OctllH 
Oil Co., 154 CIII. 7GS, 99 P . 176 
(l!lOS); Bunker Chance ~.rininb Co. 
v. Bex, 40S P.2d 170 (Idaho 1%5); 
LI\('('Y ' .. Woodwr.rd, 5 1\ . ~L ;,53, !!5 
p . 7~ (lSn); ~,fud;"I'" . YJp!>! C\;II(·nt 

Co., ::!~3 Ore. 457, 3;,'; P.2d 821 
(19GO) j Bllntield v. Cr;"l"'n, ]] lOre. 
38S, 22(; P. 235 (lP2-l). 

(R.I ~o . ~-197J) . ).~:~:~c. I.J.lf -\'01 1 
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§ 7.30 l'~AIKTEKAKCE OF CLAIM AFTER LOCATION 162 

perform ltnnll:11 a~~('~~m('Tlt work is n que~tioll of flleL l "-here 
n claim oWller relips lljJon a rC'~\JII1J11 iOIl of work to d!'feat 
n fC']o(,:tlioll, the lJ11nlpl1 is lIpOI1 ~IIClt ('lairn OWI1('r to sho\~)-­
nfiinllati\"(.jy thnt work W:I.s n'slJllwd L('forc the n.jocationy 

§ 7.30 Time of Resumption. A~~(,~~IlI!'lIt work loay he-,_ 
reSIlIIH'cl at :lIIy tilll(' l,\·fClre n Yltlid rdc)(':dioll is 1II:1<1e. 1 ~ 

'dcf(·din.: f('](J('ation dCl('~ not tl'rlllillate till' rig-lIt of the orib~-~l",4- ' 
nnllocator to rc-sunlC' \\'ork if he f('SlIlll(,S \\'lJrk afU·r the period It.(JJJJ.:"'Ll.if'K'\'1 

allo\\'('d for clJllIpl(,ting' locatioll nlld be·fon· the c1dieiellciC's nre { 
correcl<·cl.2 A r(')oC'.1tioll mad(' ]'e-fore the original locator 
is d(;]ill(J1I(~lIt in the pc-rfol'lll:lllCc of IIS~eSSllH'nt work is pre-
mature, anu (:\'('11 though the orig-illal locator. fails to perform 
the assessmC'llt work for that year, if he resumes work aft~i­
the end of the particlllar assessment year and Lefore the 
relocator files an aJditiollnl alld nnH'l1t1ed location certificate, 
his claim is presern·d. l 

1 Peachy v. Frisco Gold ~rin('s Co., 
204 F. 659 (D. Ariz. 1913) ; Crane y. 

French, 39 Cal. App. 2d G';~, 104 
P.2d 53 (Hl40). 

4 Dunker Chllnce ~riDinb Co. v. 
D<:x, ~uJ,ra n.~; IIc.nllhr '1". ~rllrtin, 

11 ~!()nt. 91, 27 p. 397 (1891); 

~fc'KflibLt \". EI Paso Brick Co., 16 

X.~L 721, 120 P. G94 (1!lll); ,('r'd 
on other ground..., EI Pe..-o Brirk Co. 
\". ~rcKnight, 233 IT.S. ~:>O (l!l}.1). 
Contra, "'illitt 'V. Bahr, 133 F. 93. 
(C.C. Ark. ]!l(4); FloI(';H'('-Har Cop­
per CO, Y. KimLeI, 85 "1lS.b. IG2, 147 
p. S3l (1915). 

§ 7.30 1 RId H( ~ 7.~9 ~1I1)ra, which 
casts doubt upon ('.~~('.!' ~. :Jch as Justit'e 
~rining Co. v. Barclay, f;'2 F. 554 
(C.C. ~C\·. IS!;7); Je,rd!tn ,', Dukr, G 
Ariz. 55, 53 P. ] 9; (1 ~!l~); Crllllt' 

v. Fn'ncl" 39 Cnl. A pp. :-!d fi~~, 101 
P.2tl 53 (1940); C1l1rkc ,'. ~!:tllory, 
22 CIII. APT>. 2<1 55, .0 P.~J GG4 
(1937); Little Dorrit G"ld ~rillillb 

Co. v. A rnpaJ,oe Gold ~rining Co., 
30 Colo. 431, 71 P. 3S9 (1902); 
DUllker C!.all(-c ~finin6 Co. v. Bex, 
40S P.2tll;0 (Idaho 19(5); loman 
,'. Ollson, 2]3 Ore. 5(., 321 P.2d 1043 
(195S). 

2 Ficld Y. TaDner, 32 Colo. 2i8, 75 

P. !lI6 (] 904); ThCJrDtoD Y. Kllu!­
Innn, 40 ~ront. 2S:-!, I06 P. 361 
(1910); ~tcKay Y. ~f('Douball, 25 
~follt. ~.j:::, C'; P. CG9 (1 ~'01 ); Klop­
cll,,(iIlC '1". HI!Y('~, 2(1 {·(p.ll 45, 57 P. 

712 (lS~'9). .""rr ~ 7.33 i,,!ra for a 
tlisc-ussi(," of rib!.t to Tf'!'U!!.;e worl.:: 
after a Tcl(>(,ldioo r.lL.S bel'D com­
lIle'nco l'd, but h<:f~re the r..lO<'ntiOD h~ 
bC{'n cOllIl'ld(·d. 

1 Clarke '-. ~hl1or:', ~IlJ"'a D.l; 
Bn;;g- Y. X('W Je1"!'I'Y Loan Co., 88 
Ariz. IS:!, 3:,4 P.:?d 4(J (l!'<;0). The 

Inltt'r CII~t' is nitit·izi·d by ~r r. ~\r IIrtt 
in:1G !\.y'U .L. Hct'. 3.",;-, 1~.(.(1 .. \r.:.I!.'l1 
SUr\'t·y of .. \ fllt'ri('/,n r .... , \l' 3rl~ ~Ol 
(l!lG1 ). 



I· 

~ 
I 
I-
I 
I' 
I 
I 
I 
I 
I 
.1 . 
r 

I 
I 
I 
I 
I 

\ 

I 
I 

163 
RESUMPTION OF WORK § 7.31 

In Fcc v. Durham C nnd Emerson t'. MclJ'hirlcr,fJ on nlrnost 
identical facts, it wns held that when the lIsseSSIn('nt year 
('nded on Saturday and the original locator was working on 
the last day of the nsscssrnent year, but rested on Sunday 
nnd resumed work on MOlldny, the continuity of work WllS not 
inferrupted, and fhat a relocation m;l(]e on SUllday was of 
no avail. These cases seem to estaLlish the principle tLat 
t.here is a timely resumption if the claim oWller starts work 
at the regular hour on the first T(·gular work day of fhe first 
assessme:nt year following the year for which work was not 
performed.' . 

§ 7.31 Amount of Work Required After Resumption. 
long as tbe original locator resumes work before there is a 
relocation, it is inunaterial tbat assessment work was not 
performed for one or more pre\"ious years, and tbe claim 
owner is only required to perform $100 worth of assessment 
work for the current year.' 

An interesting question arises jf the claim Owner commences 
work before the end of nssessment year A, performing $50 
worth of work, and then continues tbe work into assessment 
year B, performing anotber $50 'Worth of work. It might be 
argued that the entire $100 wortb of stock would llIlply to, 
and satisfy, the work required for assessment year A, giving 
the claim owner all of assessment year B to perform nn addi. 

4121 F. 4GB (8th Cir. 1903). 

II 133 Cal. 510, 65 P. 103G (1901), 
~amt ca.u appealed on othe,. g"OI.l" 113, 
Emcn;on v. Yosemite Gold ~rining &: 
~i"ing Co., 149 Cal. 150, 85 P. 122 
(HIOG), aId, 20g U.S. 25. 

6 Set Pharis l'. !lluldoon (1858) 75 
Cal. 2&4, 17 P. 70, ~here the Court 
su:;grsted, but did not decide, that II 

relocatiun initillted at 1 :00 A.M. on 
the fin;t dlly of the assessment year 

".-ould I.e in\,lllid it work 'Were re­
fumed at the r('!,-ular hour. Sec also 
Willitt l'. Baker (CC WD Ark 1904) 

] 33 F. 937. ttl, problem is IAlbcly 
academic !>inc~ the assessment year 
DO"'- eDds at 12 :00 o'clock noon. 

§ 7.S1 I Tcrucsclll Oil Mining & 
Del'clopIIlI'nt Co. l'. Sakido, 137 Cal. 
211, 69 P. 10lO (1902); Crown Point 
Gold ~I jllill;.:' Co. v. Cris!lIon, 39 Ore. 
3G4, G5 P. 87 (l!)Ol). 

CR.!. ";0 . t.-19'J) . ),f"<',",c l.A .... -yol. 1 
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§ 7.32 MAINTENANCE or CLAIM ArTER LOCATION 164 

tional $100 worth of nssessment work.2 However, if that rule 
were followed, logic:llly, 01(.' $JO worth of ass('ssment work 
performrd during tile first portion of nssessrnent y(·ar n would 
not he nntilnhle to satisfy the work r<'quired for nssessment 
year B. This rule would therefore sec'm to IJC in conflict with 
the rule thnt onee work is resull)('d, the work for former years 
need not be perforrllrd.' Accordingly, the l)(·tter rule would 
seem to be to trent each assessment year as a separnte entity. 
It would then follow that even if the claim owner performed 
$50 worth of work at the (·nd of asses!'ment year A, he would 
be required to perform $100 worth of work with reasonable 
diligence nfler the cOo)nJrnceO)rllt of as~e~smcnt year B, and 
the entire nmount of work performed during assessment year 
B would be applicable to the assessment work requirement 
for assessment year B.· . 

§ 7.32 Diligence in Completing Work. In Belcher Con­
solidated Gold Mi11ing Co. v. Defcrrari, an early California 
case, it was held that if assessment work was resumed during 
the assessment year, no relocation could be made during such 
year, e,en if the assessment work was discon.tinurd . before ~ 

_ comp]etion.~ _' _. 7'l).is .case was se\:rrely ('riti('iZ('d:~ (The ruJe now 
{seems to be well establishc·d tll:1t work, once r('s~mC'd, IIiu~t be ~ 
, continued with di]ig(·n~ U!Jiil the r(-Cjuisite amount fur the 
:. current :n~aris completed.' 
"" - -- - - "- -. ~- .- .- -- - -. . ." 

2 The Jangunge of the <:curt in 
Jordan l". Duke, 6 Ant. 55, 53 P. 19i 
(l S!lS), indicates such 1\ ruJe. 

J Sa n.1 !upra. 

4 This rule srem! to b~ Applied in 
AndrrsoD l". Robinson (Hl12) 630rc. 
223, 12G P. 953, rc1.raring drnird, 127 

P.5-W. 

§ 7.32 '62 Cal. 160 (1S82). 

2I.indlry on Mina § 652 (3rd rd 
1914); ~forrison, Mining RighI! 125 
{}(ith I'd 1936). 

.i -3'~r~l~;~ick ' · ~.~·B~ld"i~ -(l59j):t 
1(1-1 filL ~~i, 37 P. P03 (6 f.·lI' l,e,ul1I' 
I 
t, 1t'orl: J'Hfurnit-d ,Ster <:C!LWeIH'c:nent 
:l>! A.<.H' ;.s :J,l'ot yeAr L~.ld toot fUm., 
~cif'llt) ; H:~{"l1~r ". }J("K~Ildn(h, 
26 MOllt . 211, ~o P. 2~ (lb95) (15- -
aal" ir.turuption " of ..-(.rl.: ,..itl.cout ~ 

4/l~sc hr!d Mt Cue diJib~:l('d; TIon·: , 
)Ihr , '. Martin (ll.:n) 11 ~!'Int. 91, . 
/27 P. 39; ; Hi.·Jwp l". HI!.!:.:t·y !l~~';,) 
~S Ore. 119, 41 P. !l3(: (6 !n. h( · ::~ 
!spent in t6\. ir:r ~ ... rc r~/'jt lipId vot II 
\ . 
;rrm!lll'tlOn of lI'urJ,:). 
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lC5 RESUMPTION OF WOF.K § 7.33 

If \\'urk is r('slImed, i\'lule such work cOlltinu('i\, the claim 
is not ~uhj(·ct to relocation~ a~d 'ii'rcloc~~tion"made ~\'lJile work 

4.$ be·ing p , :rf~.rm~~d is im'alid e\"en if the assessment work is 
tllcJ'caftcr ahan<1ollcd before the requisite amount is com-
pleted.4 

§ 7.33 Resumption After Relocation Commenced. There 
has been a clear di\'ision of authority concerning the rights 
of a claim owner who resumes work nfter nnother party hns 
commenced a relocation, but before such relocation has been 
completed. rA, number. of cases bayc Lcld_ lh;:tt work mny a 
'resumed at 'any time before the reI c ti .~b.M been: com: 
plc:ted.· The tel:twriters favor the rule thut once a: relocation .... 

',1S commenced, the relocator is entitled to the period allowed 
by statute for completing the relocation, and that durin'g such 
period the original locator cannot jcs~e '\\'()r)UULd~cf('J!t l1?:e 
:[elocation.2 ley pomt out if the other rule were followed, 
since se,eral days arc n0n11ally required to complete a reloca­
tion, the delinquent claim owner could sit idly by until some­
one commenced a relocation, and then resume work and 
defeat the relocation. This argument seems persuasive, and 
some courts have followed the rule ad\·ocated by thc tcxt ~ h,u..1 
\\"r~lcrs.' The rule has been changed in ~!onlana by stat.1~'~ ./;Ij'-J 
which now pro\ldes that the relocator's nghts arc protected ~.,1..{ I 

from the time he posts a notice on the claim, so long as e ..,(.(.l'1V' 

4 Jupiter ~fir;ing Co. l". Drodie 
COfl;l)lidJltl'd ~fjDillg Co. (9th Cir 
ISSl) 11 F. G6G; Jordan l". Dul.:e, 
G ,\riz. 55, 53 P. 197 (1598). Stt 
al..o Lncl'Y l". \)oodwflrd (1691) 5 

~ .~L 553, 25 P. 785. 

§ 7.33 I FCI.tlJC:rston V. Howse 
(WD Ark ]957) 151 F Supp 353; 
('Ir,rke v. )tH.llory (1937) 22 Cal 
Apl,~d 55, 70 1'2d Gfi4; Pbaris v. 
~!\ll,lo('n (1SSS) 'is eli!. 254, 17 P. 
iOj Tb0rllton v. hllUfl:lSn (1910) 40 

~10nt. 282, 10G P. 361 j :MCKAY v. 
McDouball (1901) 25 ~fonL 258,, 64 
P. GG9; Gonu l". RU5.'.;cll (1579) 3 
)100t. 358. 

2 Uud1ry (lfl Mint" ~ 405 (3rd <.'<1 

1914) j Morrison, Mining Righ" 125 
(lGlh cd 193~ 

3 Little Gunnl'lI Co. l". Kimher (CC 
D Colu ]Sifl) ]5 P. CII.!I. 6:!9 (Xo. 8, 
40~); Frll1.i('r l". Olns'JJiJll.lcd Tonbl' 

le'n ~incs (HI~G) 80 Ariz 261, 296 
P~d 447. 

(R.1. ~o, &-1971) . ~I",,,'c Lt .. -Vol. J 
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§ 7.33 r.:AI~TE:\AKCE or CLAIM ArTER LOCATION 1 GG 

is dilly l'('rfoJ"lllilig the ads reCjllired by law to perf('ct his 
Jocntioll,4 

A vcry illtl'l'('still{; biluation is pr(',scntcd when (1) the 
8('nior lorator fails to perform aSS('SSIIH'nt work, (2) tll(·rc IS 

n relo('ntioll 1I1\(1 the ~('l'()lId l,/{'atur fails to perform lLc:sess­
mcnt work, (:l) [l1C };('Ilior )(I(';.lor tlH.'1l r('sum('s work, nnd 
(4) E\ third party n~lo('att'S, ln a ('(llltl'st b('{wecn the s('lJior 
locator /lnd the la!>t locator, it has ],('(,11 lIPId that the last 
locator cannol take Il(h'antng(' of the illt('n'(,lling locali(]fi to 
cut off the rights of the s(' nior lo('ator, and tltat the s(-llior 
locator re\'ivcs his claim by f(·suTIling work}' Similarly, it 
has been Ij('l<J in a contest betw('en the first locator and !i('C'ond 
locator, \\'h(.'re hotl. fail to perform nssessment work and the \ 
first locntor r(,sumes his work first, that he prc\'aiJ"s over the I 
jllnior 10('ator. CI While this rule which permits the re\'i\al ! 
of an 01(1 claim after :..lJandoJUllcnt of a latcr relocation has 
been criticized as hcing contrary to th(' wording of the federal 
statute';' it accomplishes an (·quitahle result, and it ~ecrns 
unlikely that it will be o\'crrlllcd, 

4 :'Ionl He (J!l.H) § 50-707, 

II Ju~!ict' ~linillJ; Co. v. Barclay 
(CC J) ~ ~\' l.'i!'i) 82 F. 554; Hil·heD 
\'. Davis (l!IJS) 7G Orr. 311, 14S p, 
1130. 

II Klop(· n.~tine Y. Hays (l~9~) 20 
l't,," 45,57 P. 7]2. 

7/.illdlry .. sU}Jra n.2 at § 651. 

The next page 18 171 
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Mr. Jaaes B. Greenwood 
Attorney at Law 
129 NacoH1ltbway 
P. O. Box 4340 
Bhbee, Arizona 85603 

Dear Mr. Greenwood: 

" ", ... /~ .' 

May 20, 1981 

-' . . 

You will tind enclosed cop*es ot Mining Locationa tor HOrne #110 -
1117, toeether witb copies of correspondence in our tiles. The 
lease agreellent between 1(. Setb Horne, Lessor, and W. W. Grace, 
Lessee, was .ntered into on the 1st day of October, 1979. 

Mr. HOrne wlshes for you to sue Mr. Cattany tor everytbiQlt 
10 •• ot sale, Illegal tiling, all court and attorney fees, 
costs for witnesses, clouding of title, etc. 

If you need any additional information, please contact .e and I 
will do .y best to furnish it. 

HLH:et 
Eocla • 

' , - . . 
.' ' . ..... .-.,,:-' .: .. -: .'. .' -: 

Sincerel,. yours. 

Harvey L. ~ye8 
Property Manager 
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AFFIDAVIT OF LABOR PERFORMED AND IMPROVEMENTS MADE 

STATE OF ARIZONA 

COUNTY OF MARICOPA 

) 
) 
) 

SSe 

W. W. Grace, being first duly sworn, deposes and says: 

That he is a citizen of the United States and more than eighteen 
years of age, and resides in Scottsdale, Maricopa, Arizona, and ts personally 
acquainted with the unpatented mining claims situated 1n the Tombstone Mining 
District, Cochise County, Arizona, the location notices of which are recorded 
in the office of the Cochise County Recorder and known as HORNE 0110 through 
fl1l7. 

That between the 6th day of October, 1979, and the 10th day of March, 
1980, not less than $800.00 worth of work and improvements were done and performed 
upon the said claims, and that the clai~s constitute a contiguous group under a 
common ownership and that the work was done upon or for the benefit of all of the 
said claims. 

This work was performed by John Escapule and W. W. Grace. The work 
was done under the supervision of W. W. Grace according to an agreement entered 
into by W. W. Grace and M. Seth Horne dated October I, 1979. 

The work was performed for the purpose of complying with the laws of 
the United States and of the State of Arizona relative to performance of annual 
work for the purpose of holding title to said unpatented mining claims for the 
valuable mineral contained therein. 

DATED this 7th day of April, 1980. 

W. W. Gra"l:e ) 

SUBSCRIBED and sworn to before me by W. W. Grace thi.s 7th day of April, 
1980. 

.~. 
(.I~ '<. 
Nota 

My Commission Expires: 

/l' I.. 1 
( ' .. t.. - ,"t . b .~ ' . . -t. .-
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Form 383O-t 
(October t 977) 

UNITED STATES 
____ ::r----..\lEPARTMENT OF THE INTERIOR 

BEAU OF LAND MANAGEMENT 

LAIM ANNUAL RECORDATION REQUIREMENTS 
(43 CFR 3833.2) 

Serial Number Jf?lu:. 8 t/ 78 CZ;6/;L{A 94/,7/ OJ.... 

Name Or number of Cfa~m __________ _ 

Received (date) 1ljJtz.,; t1~;, / 970 
Tbis IlcJc.nowleJg'-es receipt 0/: 
~ EVide~~ of annual assessment work l'1;:> ~ /9'26 

o Notice of intent to hold claim 
Appropriate notaFons have been made on the records. 

2400 Valley Bank Center 
Phoenix, Anzona 85073 

United State. 
Department of the Interior 
Bureall of Land Manqement 

C".: 

<----
" ' . ' . 

'- ~..;. ...... 
" ' c:> .. ' 

"- ; 
; . ' £? ,.: 

AUG 25 1980 

J~Mt~ $\ tWI\r{' (;U IVI t' I\I~ l 
nUI"lt"IIII'i . ARIZON" 
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P$ hI. :Jell. All. 1811 

Robert I. Cattany. E8q. 
P. O. So. III 
ro.batoD., Ar1zoDa 8~138 

Dear Mr. CattaQy: 

J 2 

I . i .1 ~~ ~ 

III 
!!!\)-.. 

01" 

II~ i~~ \j" 
·x 

~~ ~ 2 I ~ 
\(~ 0 

~~~t a!:! J Jw. 
~~ III - I 

N ria: -~ 

{ 

AprU 28, 1980 

It b .. co.e to our attention receat1y that you or your peraonne1 are 
.U11 eneqed ia .11line acUvity oa .o.e ot our tederal .1nlne c1al ... 
th ••• c1al .. ar. k_o .. HorDe 110 thro\l6(h 117 aDd are recorder lD 
tb. Oouat, Recorder'. Offlc. In Blabe.. We reque.t that you .top all 
.1Dlne related .ork or ••• 111 take leeal recolU'a. acdn.t YOII. Tbh 
.1nlne actiVity abould be atopped l_diately. . ..... 

It you bave a need to coatact .e, I CAA be reached 10 Phoenlx at 
284-2181. 

RPS :Jta 

CERTIFIED ~ 

RETORM RECEIPT REQUESTED 
- :::=; .• 

1" ,... NO 
Apr. 1971 3800 INSURANCE COVERAGE 'ROVIOEO- (s ••• ,~" .... ) 

NOf rOR INfUNATlONAl MAil ..... ........... .. 

Slnc.rely, 

Ro,er P. S.ith 
property Manq.r 

cO 

.... 

.... 
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~oh~rt E. Cattany, Esq. 
P. o. l!ox Gll 
Toubston~. Arizona 85638 

~ar ~{r. Cattany: 

- . 

January 21, 191Q 

It has r~c-mtl',' com-=. to my att~:1tion t!lat you or your 
perso:me.l are. engagf':.d in m1nin~ activity on some of our 
f-ed~ral milling claims. We would appreciate it if you would 
stO? this immediat~ly and do what is ne~ded to cl€.ar th~ 
titl':.. I :u;.v-z. ~nc:.los~d co;>1e.s of our Loa~·.Claitl1s ~'hich 
substant1at~ our holdings. I havt also incl'Jd~d a rec':.1pt 
frota t:-'~ BUt for t;-,-!SE. mL"l.ing claim~ not1ct3 vhich were filed 
vitil th~ro on Octob'!.r 22.1979. I \o,'ould appreciate it if you 
uould writo:. aud giv~ £1-:' not1c~ wh-:n you arE. off th~ propE.rty. 

If j·ou ilav~ any qu~stions. p1~ast call ~ at 602-21')4-2131. 

RPS :vs 
Enclosures 

5inc~r-:;ly. 

RORer P. Smith 
Property Manager 

... . 
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SUPERIOR COURT OF ARIZO~1~!i:·[i@!Jf»lEf~'9f fn)~ 

tJt] L!!) This Copy is for . 
COUNTY OF COCHISE OCT 9 1981 Your Information Only. 

No Reply Needed. 

JA~IES STEWART CmlPANY, an 
corporation; M. SETH HORNE; 
GRACE. 

~AMES STEWART CO. 
Anzons) 

Thank You. 
Arthur C. Alonna 

W. W. ) 

Plaintiffs, 

-vs-

ROBERT E. CATTANY and JANE DOE 
CATT ANY, husband and wi fe, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------) 

No. 40466 

MEMORAt\DUM IN SUPPORT OF 

DEFENDANTS' POSITION 

This memorandum is submitted pursuant to order of the court, as amended 

to extend the time for filing from October 22, 1981 to October 25, 1981. 

Defendant s' position is that the property in question was subject to for­

feiture by relocation on September 1. 1979. for plaintiffs' failure to do the required 

work for the assessment year ending August 31. 1979. Although plruntiffs resumed 

the assessment work on or about October 6, 1979. they failed to complete the per­

formance thereof with due diligence on a continuous basis and without unreasonable 

interruption. as the law requires. As a result. the property in question. eight 

mining claims, were subject to forfeiture by relocation on October 18. 1979. and were 

so located by defend ants after waiting for 12 days for plaintiffs to complete their 

assessment work. 

Defendant Robert E . Cattany testified, without contradiction, that there 

WAS no work done on the claims and no affidavit of assessment work recorded for 

plaintiffs' eight claims for the assessment year ending August 31. 1979. Likewise, 

there was undisputed testimony that plaintiffs commenced ' or resumed the assessment 

work on the_eight claims on October 6, 1979. paid $200.00 for the work done on 

October 6, 1979. di d ·no further work on the claims for several months. and did not 

return to visit the claims for about two weeks after October 6, 1979, and recorded 

affidavit s of assessment work on March 14. 1980 and April 8. 1980. 

The party asserting a forfeiture has the burden of proving by clear and 

convincing proof. that the assessment work wns not performed, McDermott vs . O'Brien, 

2 Ariz App 429, 409 P2d 588 (1966). The filing of an affidavit o f assessment work is 

prima facie evidence that the assessment work has been done. ARS 27-21)8 B . • but 

may be rebutted by introducing evidence that the assessment work was not in fact 

performed, California Dolomite Co. vs. Standridge. 275 P2d 823 (Cal. 1954). Dickens­

\,'cst ~Iin . Co. vs . Crescent ~lin. l ~1i11. Co., 141 P 566 (Ida. 1914). The rcbutting 

e\;dcnce in the instant case includcs thAt which was und isputed, i.e., payment of 

$200.00 for the work done on the plrunti frs' ei ght claims on October 6. 1979. no further 

work being done on t he claims for several months (March , 1980) and plainti ffs not 

ret urning to visit the clrums for about two weeks after October 6 , 1979. Additionally. 

plruntiffs introduced in evidence. two affidAvits cf llibor . the first of which being dated 

October 12. 1979 (recorded March 14, 1980) and containing no mention of any amount 
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of money hnving been expended. The second of which was dnted April 7, 1980 

(recorded April 8, 1980) and states that not less than $800.00 worth of work was 

done on the claims between October 6, 1979 and March 10, 1980. Though not ad­

mitte.d, it seems logical that this second affidavit would include the work done on the 

claims in March, 1980 by the witness John Escapule, who testified he was .paid $49.00 

for some bnckhoe trenching work on the claims in early March, 1980. This would 

tend to support defendnnts' position that plnintiffs fniled to complete tPle nssessment 

work commenced or resumed on October 6. 1979 in a diligent and continuous manner. 

To determine whether sufficient assessment work has been performed, the 

measure is the value of the work performed, not the amount paid for it, Wagner vs. 

Dorris, 73 P 318 (Ore. 1903), Norris vs. United Mineral Products Co., 158 P2d 679 

(\\'yo. 1945). However, the amount so paid is admissible as evidence tending to es­

tablish the value of the work, Stolp vs. Treasury Gold Min. Co., 80 P 817 (Wash.1905). 

If equipment is used in the performance of the assessment work, the reasonable value 

of the use of such equipment may be included as assessment work, Anderson vs. 

Robinson, 126 P 988 (Ore. 1912). In the instant case, the reasonable vRlue of the 

use of the backhoe equipment has to be equal to the amount I'aid for the use of it. 

Except for two or three assays, there was no other work done . The backhoe and 

operator were hired at the then going rate of $25,00 per hour for eight hours to do 

exploration trenching, and that is all that was done for the eight claims and the 

$200.00 paid, or $25.00 per claim, is all it was worth. The same is true of the two 

hours of backhoe work done on the claims in March, 1980. Plaintiffs offered no testi­

mony as how this work would have a value of any amount more than what was paid for 

it, but rather contended that they only needed to move a certain volume of material 

regardless of value or cost and that would suffice. 

If a prior 10cRtor resumes Assessment work Rfter failure to perform the re­

quired Rnnual assessment work for any given assessment year, and before there is a 

relocation, he is required to perform $100.00 worth of assessment work per claim for 

the current year. However. the work, once resumed, must be performed with dili­

g-cnce on a continuous bASis until the requisite amount of $100.00 per .c!fl:im for the 

current year is completed, Bishop vs. Baisley, 41 P 936 (Ore. 1895), McCormick vs. 

Baldwin, 37 P 903 (Cn!. 1894) where the court said, "It is against the policy of the 

law. and a fraud against the government and the law, to hOl~uartz (lode) claims by 

merely doing a few dollars worth of work thereon at or near the beginning of the year 

ne>..1 following the year on which claimant fRiled to do the necessary work, when such 

work is not commenced with the bona fide intention of being continued until the full 

nmount is done. Such labor so done. is R mere pretense Rnd shnm and shall not pre­

vent thc location for wnnt of ncccssnry work". Dccnuse the prosecution of the work 

to completion with rea~onAble diJj~cnce is an clement of R good fnith resumption of 

work, it does not permit of a construction of t he rule t hnt an entire period CRn be 

gRined by making a slight expenditure Rt the bcg;nning of the year, Honnkcr vs. 

r.lartin, 29 P 397 (~lont. 1891). I-lirshler vs. r.lcKendricks, 40 P 1640 (Mont. 1895) 

wherein t he court snid. "When a locntor Avails himself of the st At ute (U. S. Code) nnd 

resumes work to protect himself from forfeiture, he must perform the work with dili­

gence until the requ irement for annual labor is completed", and held that a 15 day 

interruption of work without cause was not due diligence. lindley stated that the 

claimant must resume work in good faith and prosecute same continuously and without 
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unretonable interruption until'the fuJI amount of labor is performed, Lindley, Mines 

and Mineral Laws, Sec. 654 (3rd Ed. 1914). Otherwise the claim, or claims, become 

subject to forfeiture by relocation. It should be noted that .if a locator is in default 

of his annual assessment work, he is no longer the owner of the exclusive possessory 

ri~ht, Holmes vs. Salnmnca Gold Min" Mill. Co., 91 P i60 (Cal. 1907). and he must 

resume and complete that work as req:-ired by law before he regains that right. 
Ii 

Plaintiffs complained that defendants' location notices were defective or 

erroneous because the map or plat attached thereto showed the claims to be in the 

northwest quarter of the section rather than in the northeast" quarter where they were 

in fnct locnted, nnd therefore the locntions were void _ They also complained that the 

locations were void becnuse the locntion notices describe onersize claims. i.e., 660 

feet wide rather than the 600 feet specified by statute (U. S. Code). 

A location notice which is merely defective or erroneous, is not void since 

it is capable of amendment, Nylund vs. Ward. 187 P 154 (Colo. 1919), and actual 

knowledge of the error and the location on the ground is equal to valid recorded 

notice, Atherly vs. Bullion Monarch Uranium Co., 335 P2d 71 (Utah 1959). In the 

instant case, the plaintiffs admitted having knowledge of the actual existence of 

defendants' monuments on the ground, and of the error in defendants' original location 

notices. 

Defects or errors in a location. or location notice. do not result in a for­

feit ure, and no forfeiture will occur if the defects are corrected prior to the date of 

a subsequent location, Smart vs. Staunton, 29 Ariz 1. 239 P2d 514 (1925). An insuf­

ficient description in a location nCiice does not render a claim subject to forfeiture if 

II subsequent locator could, by reasonable diligence. have traced the claim on the 

«round. Frnncis vs _ Jenkins. 9 Alnska 91 (1937). Smnrt vs _ Stnunton. suprn. 

When recording is not nn essential nct of location. a subsequent locator 

having knowledge of the locus of the claim, cannot question the sufficiency of the 

recorded location notice or the description of the claim. Sydney vs. Richards. 181 P 

394 (Cal. 1919), Nylund vs. Ward, supra. bradshaw vs. Miller. 377 P2d 781 (Utah 

1963). Although ARS 27-203 E. provides that failure to record location"notices within 

the time allowed, "shnll be an abandonment of the claim, and all right and claim of the 

discoverer shall be forfeited", the Arizona court in Perley vs. Goar. 22 Ariz 146. 195 

P 532 (192]) held. "The fnilure to file location notices within the time fixed by stat ute 

docs not rcnder the locntion invnlid. except ns to ndvcrse rights Rcquired bcfore the 

filing". The 1913 Revi!'cd Stnt utes of Arizona. Title 34, Sec. 4031, in effect at the 

time. contruned the same Inngunge ns that quoted from ARS 27-203 E. "bove. Except 

in those stntes where recording is an essential nct of locntion, the record serves only 

as constructive notice of the c,,;stence of the claim. its boundaries and extent. and a 

defect in the recorded locntion notice. or even a failure to record. is of no effect as 

to one who h:ls actUAl knowledge of the locntion. Johnson vs. Ryan, 86 P2d 1040 

(N.~lex. 1939). 

A clrum is not rendered void by renson of a discrepancey bet ween the 

location notice nnd the monuments on the ground. When monuments are found on the 

gTound, or their position or .locntion can be determined with certainty. the monuments 

control over the description in the posted or recorded location notice. Treadwell vs. 

~larrs. 9 Ariz 333, 83 P350 (1905). In the inst ant case, plaintiffs admit ted knowing 

of and seeing defendants' monuments on the ground, as well as the posted notices. 

.. 

" 
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If a claim exceed 600 feet in width, the location is not void in its entirety, but is 

void only RS to the excess, McEI1i~tt vs. Krugh, 90 P S23 (Cal. 1907), Thompson vs. 

Durton Gulch Min. Co •• 207 P lOS (Mont. 1922). In Hayden 1Ii11 Con. Min. Co. vs. 

Lincoln Min. Co. ,In~:,).,: ~.: (Ida. 1945) the court stated. "The rule is well eStnblished 

in this stAte AS elsewhere. that a location of an area in excess of that allowed by the 

statute is simply void as to the excess and that the inclusion of such excess of terri­

tory will not, per se , void the location; that is to say. it is only where the exterior 

boundaries include such an unreasonably excessive area, that the location will be held 

void". That court cited the earlier 1910 Idaho case of Nicholls vs. Lewis "Clark Min. 

Co., 109 P 846. where it wns held that the attempted location of a claim 1065 feet by 

2067 feet WAS entirely void as unreasonably excessive. Defendant Robert E. Cattany 

testified that the oversized claims of defendants ~.mistake$and there was no in­

tention to acquire more ground than is legally allowed. There was no evidence offered 

that defendants acted in bad faith in making this mistake. In Vallasco vs. Mallory, 

5 Ariz App 406, 427 P2d 540 (1967) the court held that until the locator of an over­

size claim has 1easonable time, after notice, to draw in his lines. his right of poss­

ession e>.."tends to t he entire claim. It should be noted that most of these cases cited 

involve a subsequent locator and the rights available to them in adverse proceedings. 

There were no subsequent locators to defendants' locations, but plaintiffs' rights in 

the same situations can be no greater thAn that of a subsequent locator. 

DefendAnts amended their location notices on MArch IS, 1980, by recording 

and posting on the ground, the amended location notices which contained a new map 

or plat of the claims showing them to be located in the northeast quarter of the section 

rather than in the northwest quarter. However, only the map WAS wrong-, no monu­

ments on the ground hnd to be moved. ARS 27-202 C. stotes, "The notices mny be 

amended at nny time and the monument chnnged to correspond with the nmended 

location, but no change whall be mnde which will interfere with the rights of others. 

If such amendment changes the exterior boundaries of the claim, a new or amended 

map, plat or sketch shall be recorded pursuant to ARS 27-203 showing such change. 

In the instant case, t here was no testimony or evidence to show that defendants 
' .. .... 

amendments interfered with anyones~ rights, including plaintiffs'. 

Defendant Robert E. Cattany testified that he took all required steps in 

perfecting his locations and the amendments thereof, including discoveries, some of 

which occurred A day or two lifter monumenting nnd posting the claims. With regard 

thereto, the court said in Brewster vs. Shoemnker, 63 P 309 (Colo. 1900) "The order 

of time in which these several Ilcts (of lOCAtiOn) Rre performed is not of the essence 

of the requirements, and it is immllterial thAt the discovery was made subsequent to 

the completion of the acts of location, provided only that all the necessary acts are 

done before intervening rights of third parties Accrue". 

~spectfullY submitted, 

~ ~ l . () -rir,;-JJJ-

Robert E. Catt~--:-- -~ 
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REPLY 

Appellees complain that there were no witnesses other than Robert 

Cattany testifying (uncontroverted) as to what work was or was not done 

on the 8 Horne mining claims on or before August 31, 1979. Answering 

Brief (AB) - 4. In explanation, appellants would refer the Court to items 

2.3.4.5 nnd 6 of the clerk's index on nppenl. ond stote thot oppellnnts were. 

on September 10,1981, offered either September 10 (Thur. P.M.) or September 

15 (following Tues. A.M.) for trial dates. If time permitted, appellants may 

have had more witnesses, but since Robert Cattany's testimony was uncon­

troverted, appellants do not believe additional testimony was, or is, neees-

sary on this issue. 

It should be noted that the later work on appellees' 8 claims was 

clearly established as being done in March, 1980, and equally clear that the 

only work done on their claims during October, 1979, was on October 6, 

despite efforts in appellees' answering brief (AB) to make it appear otherwise. 

AB - 3,4,19 and 20. 
"k 

The primary distinction between the doing of assessment work as 

req uired annually, and the resumption of assessment work by a dilinr;ucnt 

locator, is in the time and manner of performance. Annunl nssessment \';0:'";.: 

enn be done at any time during, or throughout, the nssessment yC:1r. \·:}-.;:c 

resumed assessment work, once resumed, must be diligently completed with-

out unreasonable delay in order to protect and preserve the locator's rights. 

Resumption of assessment work may defeat a relocation in progress, but if 

the resumed assessment work is not completed without unreasonable de1:ty. 01' 

Ht nIl. it will not prevent or defent nn intervening or subsequent relocation. 

-1-
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The work done by appellees on their claims on October 6, 1979, wns, 

nt best, 11 resumption of their assessment work, and not merely a part of the 

(lnnulIl lIsscssment work to be performed during the assessment year stnrting 

Septemher 1. 1979 lind ending August 31. 1980. Accordingly, in order to 

protect Rnd preserve their rights in the 8 claims. nppellees hnd to complete 

t hat assessment work, once resumed, with due diligence and without un-

reasonable delay. 

Between October 6, 1979 nnd Mnrch 10 or 11. appellees did no nssess-

ment work on their 8 claims, a delay of 5 months, but they would have the 

Court believe that the delay was only about 8 days and therefore quite reason-

able. AB - 19. To arrive at this 8 day figure, appellees use a beginning 

date of October 10, an erroneous date used in their first affidavit of labor, 

exhibit #8 in evidence, and an ending date of October 18, the date of appel-

lants' locations or relocations. There was no testimony or evidence presented 

that appellees did any assessment work on October 18, or that they were 

prevented from doing any assessment work at any time. The testimony was 

that appellants decided that 11 or 12 days (Oct. 6 to Oct. 18) was an un-

reasonable delay and did not constitute due diligence in completing the 

resumed assessment work. 

Appcllees recognized thnt the work done on Oetobcr (i. 1979. did 

not slltisfy the $ROO.OO worth of IISSCSSlllcnt work requir·ed. clnillli!lg" ill tileir' 

second affidavit of labor, exhibit #9 in evidence. that the required assessment 

work included work done through March 10, 1980. Both affidavits of labor 

are signed by appellee W.W. Grace, who is represented as being- quite 

knowledge able about mining claims and mining. Apparently W. W. Grace 

was appellees' expert wit ness and the lessee of the 8 minin p." claims, where-

under he wns obligated to perform the annual assessment work. In the 

-2-
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testimony of W. W. Grnce. fiftcr describing the work done on Odo\)\.:!' G. 1 ~),i :: . 

he went on to sny -- "so I figured thnt this work. plus crosscut thc!'C of 

another hundred -- mnybe 150 feet -- I don't recall the exact dimensions of 

it -- was more than enough work necessary to meet the federal requirements". 

RT - 36. It being clearly established by subsequent testimony and evidence 

t hat the "crosscut" W. W. Grace referred to was the work done in ~larch, 1980. 

RT - 44, 45. 46. 60, 90, 91. In further substantiation, witness Johnnie 

Escapule was asked by appellees on cross-examination, -- "You understood, 

or tell me whether or not you understood, that this work (March, 1980) was 

being done as part of the annual assessment work". To which !\lr. Escapule 

answered -- "Yes, sir". RT - 91. Appellees then proceeded to establish 

the fact that 1\1r. Escapule knew what assessment work was. RT - 91.92. 

It should be noted thnt nppeIlnnts' direct examinntion of I\lr. Escnpule made 

no reference to the work he did in March, 1980 as being assessment work, 

and the words "assessment work" were not mentioned in the direct examination. 

RT - 87 , 88,89,90,91. Even by claiming both the October and 1\larch work as 

applicable assessment work, it is difficult to understand how, if the $200.00 
1< 

bnck hoe work in October did not satisfy the $800.00 worth of assessment 

work requirement, the deficiency could be made up by the $~9. 00 b;:ck h()t~ 

work done in i\larch. That is, of course, if the $49.00 back hoc \':0:'k i~l 

l\larch could be considered, in view of the 5 month delay which \\ouid ::~:.~';(' . : :' 

to be unreasonable. 

Appellees state that it is indisputed that a substantial ;,:-nount of 

work wns done on October 6, and go on to say thnt -- "--thi:> is therefure 

not t he sit llat ion of n mcnger lllllount of work being pCI' fornleo ;.IS :l t->retl'Il';~ 

and sh:lm. as in i'.lcCormick v. Baldwin. 37 P 903 _". In this C:1SC, nppclke,:;. 

in resuming- t heir assessment work. had 8 hours work done on their 8 mining-

-3-
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claims, or the equivalent of 1 (one) hour work on each claim. In :\JcCormick 

v. Baldwin, supra, the locator of mining claims in default for assessment 

work, resumed his assessment work by going onto the claims and doing 3 

(three) hours work on each clnim, for which the court snid: 

"It is :'l~aillst thc policy of the law. lllld :1 f":lud [lg:linst 
the GoVel'llment and the law, to hold qWII'tz (locle) 
claims by merely doing- a few dollars worth of work there­
on at or near the beginning of the year next following 
the year on which claimant failed to do the necessary 
work, when such work is not commenced with the bona 
fide intention of being continued until the full amount is 
done. Such labor so done, is a mere pretense and sham 
and shall not prevent the location for want of necessary 
work." . 

Appcllces' first nffidnvit of labor fails to state the value of the wo,'k 

performed, or the dollars worth of work and improvements done, as required 

by ARS 27-208. Appellants question whether an affidavit of labor, so basically 

defective, constitutes prima facie evidence of anything of importance to this 

case, or creates any greater burden on appellants to prove that the assess-

mcnt work was not done. In view of such defective affidavit. it is appellants' 

position (but not ndmitting thl1t appellants have not carried thc burdcn of 

proof) that the burden of proof at lcast shifted and npp811ees were l'cqUll'cd 

to prove the value of their resumed assessment work done on O(;wbc:r G, if'. 

as appellees speculate, it was worth more than what they p[lid for it. 

If 5 months is an unreasonable delay in the performnnce of resumed 

assessment work. then the work appcllccs had donc in l\larch, 1980 and 

thcir second nffidavit of labor which included that work, would be immaterial 

and of no conscqucncc because of appcll:mts' intervening rights. 

Rased upon the foreg-oing and thc arguments and authorities sct 

forth in their openin~ brief, appcll: . .lI1ts bclieve they have sufficiently 

established by clear and convincing evidence t h:1t appellecs did not do the 

-4-
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req uired amount of assessment work on October 6, 1979, in order to protect 

nnd preserve their rig-hts to the 8 Horne minin~ claims, nnd did no ful'thc\' 

work until 1\1arch, 1980. Therefore, nppelll.1nts were justified in making 

their locations, or relocations, on October 18, 1979, and thereby terminated 

any rights appellees may have had in the ground in question by reason of 

the 8 Horne mining claims. 

Two copies of Oje fo regoing 
Appellants' ReQly Brief was 
mailed this *1.->~ day of June, 
1982, to: --

Arthur C. Atonnn 
Wallace R. Ilog"g-att 

Respect fully submitted, 

by~~~~~~~~~~~~ __ 
Ro ert E. Cattnny 
4530 E. River Road 
Tucson, Arizona 85718 
Attorney for Appellants 

GI·(~ell\Vood. Hy:ln. 11c!('bolich & Atonna, Ltd. 
855 Cochise Avenue 
Douglas, Arizona 85607 
A~ for Appellees, 
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STATEMENT OF THE CASE 

Plaintiffs Appellees JAMES STEWART COMPANY, M. SETH 

HORNE, and W. W. GRACE accept the Statement of the Case 

set forth in the Opening Brief at 2. 

MEMORANDUM 

This Answering Brief will use the following references: 

the Plaintiffs - Appellees will be referred to collectively 

as "Appellees" or individually by name; Defendants - Appel-

1ants will be referred to as "Appellants" or by name. "R.T." 

will refer to the Reporter's Transcript of Proceedings before 

the Superior Court, Cochise County, on September 15, 1981. 

"Record " will refer to one or more pages of the 

certified Record on Appeal. 
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STATEMENT OF FACTS 

On appeal, the facts m4st be viewed In the light most 

favorable to supporting the trial court's findings and judg­

ment. Howard P. Foley Co. v. Harris, 10 Ariz. App. 78, 456 

P.2d 398 (1969). Where, as here, there are no specific 

findings of fact, all inferences to be drawn from the evi­

dence must be drawn in favor of the judgment. Backman v. 

Backman, 127 Ariz. 414, 621 P.2d 920 (Ct. App. 1980). 

The James Stewart Company is the owner of certain fed­

eral unpatented mining claims in the Northeast Quarter of 

Section 20, Range 22 East, Township 20 South, G. & S.R.B. & 

M., in the Tombstone Mining District in Cochise County, Ari­

zona. R.T. 7-8; Plaintiffs' Exhibit 5 in evidence. These 

lode claims are known as Horne 110 through 117, inclusive, 

and were originally located by M.S. Horne in 1967. Plain­

tiffs' Exhibit 5 in evidence. Appellee M. Seth Horne is 

president of James Stewart Company. R.T.6. Appellee W. W. 

Grace leased the Horne lode claims from the James ~tewart 

Company in October, 1979. R.T. 25. ' 

Except for the claim of Appellants, there was nothing 

presented to the trial court to indicate that Appellees are 

not entitled , to possession of the claims. 

Appellant Robert Cattany testified that he could find no 

Affidavit of Labor Performed and Improvements made for the 

assessment year ending August 31, 1979. R.T. 70. There~was, 

-2-
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however, no testimony from any other witness about what work 

was or was not done on or before that date. (Appellees will 

not argue in this Brief that assessment work was done for the 

assessment year ending August 31, 1979.) 

On October 6, 1979, work was begun on the claims for the 

assessment year beginning September 1, 1979. R.T. 33 et ~. 

Mr. Grace, the lessee, testified that he signed an Affidavit 

of Labor Performed and Improvements made on October 12, 1979, 

for work performed on the Horne claims between October 6th 

and lath. R.T. 33; Plaintiffs' Exhibit 8 in evidence. Mr. 

Grace testified that the work consisted of backhoe trenching 

(east-west) of a length of about 300 feet - amounting to a 

displacement of 144 cubic feet of earth per claim, R.T. 36; 

at some later undetermined date, Mr. Grace had additional 

north~south trenching performed and took several (perhaps 

three) assays. R.T. 60-61. (Plaintiffs' Exhibits 14 through 

17, inclusive, are photographs that fairly depict the appear-

-= ance of the earth at the claims October 6 through 10, 1979. 

R.T. 39) Mr. Grace paid Mr. Ernest H. Encapule (who, assis­

ted by his son, Johnnie, did the trenching) $200.00 for the 

work of October 6th. Mr. Grace testified that for the north­

south trench"dug later, he may have paid Mr. Encapule $100 

(R.T. 62); The Encapules set the figure at $49.00 (R.T. 90 

and 96). There was no evidence concerning the value of the. 

assays that were taken. The only evidence concerning the 
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value of the October 6th work was presented by Appellees. 

Mr. Grace testified that, in his opinion, "the work 

that was done on October the 6th alone was enough to justify 

the amount of work required by the federal government ... " 

R.T. 65. He did not believe that the later work, which was 

performed within 30 days of October 19, 1979 (R.T. 51), was 

necessary to meet the requirements for assessment work. R. 

T. 65. Mr. Grace had worked as a miner in the Tombstone 

mining district for about three and a half years and had 

staked and worked mining claims over a span of about 48 

years. R.T. 31. 

Before Mr. Grace had begun work, Mr. Cattany had taken 

an interest in the claims. After checking the records ln 

the office of the Cochise County Recorder, Mr. Cattany en-

tered the property on October 4, 1979 (there is no evidence 

as to whether he entered one, some, or each of the eight 

Horne claims), and took measurements. He did not then post 

any notices or make any claims. R.T. 70. On Octo~er 8, 

1979, Mr. Cattany returned to the property and discovered 

the trenching work. R.T. 71. On October 18, 1979, Mr. 

Cattany posted his notice of location of the claims (re-

naming them as Rocky 1 through 8, inclusive), having made 

a legal determination that Appellees had failed to exercise 

due diligence with regard to the work begun on October 6th. 

R.T. 71 and 74. 

- 4 ~ 
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The location notices that Mr. Cattany posted and re­

corded contained an erroneous legal description. Whereas 

the Horne claims are 1n the northeast quarter of Section 20, 

Range 22 East, Township 20 South, Mr. Cattany placed his 

"Rocky" claims in the northwest quarter. R.T. 72. Further, 

Mr. Cattany's notices stated the dimensions of each claim as 

660 feet by 1320 feet rather than the allowable 600 feet by 

1500 feet. R.T. 29. 

Mr. Cattany placed stakes on the claims to monument them. 

R.T. 40 and 71. Mr. Grace first saw the stakes and notices 

on about October 20, 1979 (R.T. 40); there is no evidence that 

the other appellees or any agent of theirs had knowledge of 

the monumenting or the notices before then. It was not clear 

to Mr. Grace how Mr. Cattany had made the mistake - whether 

the monuments or the notices were wrong. Mr. Grace did not 

measure the area encompassed by the stakes. R.T. 43. Mr. 

Cattany himself testified that he was unable to say if the 
~ 

monuments were set in proper dimensions. R.T. 83. 

On March 17, 1980, Mr. Cattany amended his location no-

tices and plat to correct the erroneous legal description. 

Opening Brief at 4. He did not, however, cure the monument 

defect until August, 1981, about three weeks before trial. 

R.T. 81-82. 

Mr. Roger Smith, former property manager for the James 
... 

Stewart Company, twice wrote to Mr. Cattany to request that 

- 5-
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he relinquish possession of the claims, to no avail. R.T. 

20. 

In August, 1981, Appellees did the required assessment 

work for the 1980-1981 assessment year, as evidenced by an 

Affidavit of Labor Performed and Improvements Made dated 

August 27, 1981. R.T. 16 and 18; Plaintiffs' Exhibit 2 in 

evidence. 
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ISSUE PRESENTED 

DID THE TRIAL COURT CORRECTLY RULE THAT APPELLANTS HAD NO 
RIGHT TO POSSESSION OF THE MINING CLAIMS ON OCTOBER 18, 
1979? 

A. COULD THE TRIAL COURT HAVE FOUND THAT THE 
ASSESSMENT WORK HAD BEEN COMPLETED OCTO­
BER 6, 1979? 

B. 

C. 

COULD THE TRIAL COURT HAVE DETERMINED 
THAT APPELLANTS' ATTEMPTED RELOCATIONS 
WERE INVALID? 

1. COULD THE ATTEMPTED RELOCA­
TIONS HAVE BEEN INVALID BE­
CAUSE OF IMPROPER DIMENSIONS? 

2. COULD THE ATTEMPTED RELOCA­
TIONS HAVE BEEN INVALID BE­
CAUSE OF THE ERRONEOUS LEGAL 
DESCRIPTION? 

COULD THE TRIAL COURT HAVE FOUND THAT AP­
PELLANTS HAD RESUMED WORK SO AS TO AVOID 
FORFEITURE? 

- 7-
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ARGUMENT 

THE TRIAL COURT CORRECTLY 
RULED THAT APPELLANTS HAD 

NO RIGHT TO TAKE POSSESSION 
OF THE PROPERTY ON 

OCTOBER 18, 1979 

This case was brought by Appellees in order to recover 

possession of the unpatented federal mining claims Horne 

110 through 117, inclusive, Record 1, et ~ pursuant to 

30 U.S.C. 53, which states that "each case shall be adjudged 

by the law of possession". Counsel for both parties agreed 

ln statements to the trial court that the central issue in 

the case was whether Mr. Cattany had any relocation rights 

as of October 18, 1979: see R.T. 98-99 (for Mr. Atonna's 

remarks) and 101 (for those of Mr. Cattany). 

This central issue can best be examined by dividing 

them into three sub-issues, rather than the six issues dis-

cussed ln Appellants' Opening Brief. The three, detailed 

below, pertain to: (A) whether Appellees had forfeited 

their claims; (B) whether Appellants' purported relocations 

were valid; and eC) whether, Appellees had resumed assess-

ment work. The trial court did not make specific findings 

of fact (ex~ept as to the ultimate fact that Appellants 

were guilty of forcible detainer), so it is not known for 

what reasons it made its decision. Appellees submit, there-

fore, that if there is any valid reason for upholding t~e · 

-8-
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trial court's judgment, this Court should so uphold it. 

Coronado Co., Inc. v. Jacome's Dept. Store, Inc., 129 Ariz. 

137, 629 P.2d 553 (Ct. App. 1981). 

A. THE TRIAL COURT COULD HAVE DETERMINED THAT THE ASSESS-

MENT WORK HAD BEEN COMPLETED OCTOBER 6, 1979. 

On each unpatented federal mining claim, one hundred 

dollars' worth of labor or improvements (not necessarily 

synonymous with an expenditure of one hundred dollars) must 

be performed or made each year. 30 U.S.C. 28. The purpose 

of the requirement is to prevent speculators from monopo­

lizing public mineral lands. 54 Am. Jur. 2d, Mines & Min-

erals, Section 68. Failure to perform the required assess­

ment work, however, does not automatically result in a for-

feiture of the claims, but simply renders the claims subject 

to relocation. Edwards v. Anaconda Company, 115 Ariz. 313, 

565 P.2d 190 (Ct. App. 1977); see also Wiltsee v. Utley, 79 

Cal. App. 2d 71, 179 P.2d 13 (1947), and Inman v. Ollson, 213 

-Or. 56, 321 P.2d 1043 (1958). 

The law does not favor forfeitures of mining claims, so 

the burden of proof is on the subsequent locator to prove by 

clear and convincing evidence the failure to do the assess­

ment work. McDermott v. O'Brien, 2 Ariz. App. 429, 409 P.2d 

588 (1966); Pascoe v. Richards, 201 Cal. App. 2d 680, 20 Cal. 

Rptr. 416 (1962); Inman v. Ollson, supra. 

What clear and convincing evidence did Appellants pro-

~9-
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duce that Appellees had forfeited their claims on October 

18, 1979? None. All that Mr. Cattany could state was that 

he saw no additional work done on the property during the 

twelve days from October 6th to October 18th. R.T. 74. He 

did not himself express his opinions about the value of the 

work performed on October 6th. Appellants did present evi-

dence as to what was paid to the Encapules for the work, but 

not as to what the work was worth. 30 U.S.C. 28 requires 

that "not less than one hundred dollars' worth of labor shall 

be performed or improvements made ... " There is no require-

ment for any expenditure at all. The work may be sufficient 

even if done for free. MacDonald v. Cluff, 68 Ariz. 369, 206 

P.Zd 730 (1949). The test is not what is paid, but what the 

work is worth. In Schlegel v. Hough, 182 Or. 441, 186 P.2d 

516, rehearing denied 182 Or. 441, 188 P.2d 158 (1947), the 

court held that the Defendant's subsequent claimant had the 

burden of proving that certain work was not worth $100; the 

-= 
worker was paid nothing except whatever gold he could find. 

The only evidence as to value defendant could offer was tes-

timony from an interested witness, which the Court dismissed: 

"Work actually having been performed for assess­
ment p~rposes, we think that, under the circum­
stances, the requirements of clear and convinc­
ing evidence of forfeiture were not met by the 
mere testimony of an interested witness that 
he was unable to see that any work was done. 
Equity will not lend its aid to the extinguish­
ment of a legal right upon such meager evidence. 
Forfeitures are odions to the law." 

186 P.2d at 519. 

.- 10-
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The Court reversed the trial court's decree in favor of the 

defendant and directed the entry of one quieting title in 

plaintiff, the prior locator. 

In the present case, the reasons for finding in favor 

of the prior locator are even more compelling. In Schlegel, 

the plaintiff had not filed his Affidavit of Labor Performed. 

In the present case, Appellees made two Affidavits for the 

1979-1980 year, one on October 12, 1979 (before Appellants 

attempted to relocate), and the ~ther on April 7, 1980; per­

taining to work done on or before March 10, 1980 (before Ap-

pellants amended their notices). Plaintiffs' Exhibits 8 and 

9 in evidence. The Affidavit of October 12th, which was re­

corded (R.T. 33), constitutes prima facie evidence of the 

performance of the labor or improvements. A.R.S. 27 - 108. 

It is true, as Appellants state, that the amount paid 

for work can be evidence of its value. Opening Brief at 

8. From that proposition, however, Appellants reach the 

-erroneous conclusion that it was somehow Appellees' burden 

to show "how the $200 paid for the backhoe trenching work 

done on October 6, would have any greater value than what 

was paid for it." Opening Brief at 9. Appellants overlook 

that it was their burden to prove that the work was not 

worth $100 for each of the eight lode claims . Appellants 

also overlook the fact that the Encapu1es were not the only 
~ 

workers on the claims on October 6, 1979: Mr. Grace was 

-11 -
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there also. R.T. 49. His October 12th Affidavit states' 

that he supervised the Encapules' trenching work. Plain-

tiffs' Exhibit 8 in evidence. Mr. Grace has been in the 

mining business for 48 years, R.T. 31; presumably his su-

pervision has some value. The trial court could well have 

determined that the value of the trenching work by the En-

capules and the value of Mr. Grace's expertise together 

amounted to $800 or more. The value of assessment work is 

a question of fact, Pascoe v. Richards, supra, and the trial 

court had sufficient evidence before it - consisting of the 

Affidavit, Mr. Grace's opinion about the value of the work, 

and testimony about the work itself - to have found against 

Appellants. 

B. THE TRIAL COURT COULD HAVE DETERMINED THAT APPELLEES' 

ATTEMPTED RELOCATIONS WERE INVALID. 

A.R.S. 27-206 states that the relocation of a claim 

shall be made in the same manner as other locations, with 

one exception pertaining to resurveying of the cl~ims or 

verification of boundaries and position of the claims un-

der a previously recorded map or plat. A.R.S. 27-202 sets 

forth the requirements of the location notice, which must 

be posted (and recorded under A.R.S. 27-203). The notice 

must contain, among other things: 

"4. The length and width of the claim in 
in feet, and the distance in feet from the 
location monument to each end of the claim. 

-12-
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"5. The general course of the claim. 

"6. (I)f known to the locator, the 
identification of the section, township, 
and range in which the notice of location 
of the claim is posted." 

Under subsection (B) of the statute, "until the require-

ments of subsection A are complied with, no right of location 

is acquired . " 

A.R.S. 27-203 requires, among other things, the record-

lng of such notice within 90 days of the time of location. 

Along with the notice, a map or plat of the claim must also 

be recorded . The map or plat must set forth among other 

things, the following: " ... the boundaries and position of 

the claim wi th such accuracy as would permit a reasonably 

knowledgeab l e person to find and identify the claim on the 

ground" (subsection (B)(3)); and "(t)he locality of the claim 

with reference to the section, township and range in which 

the claim is located ... " (subsection (c) (3)). 

A.R.S. 27-203(E) states, "failure to do all the things -
within the times and at the places specified in subsections 

A, B, C and D shall be an abandonment of the claim, and all 

right and claim of the locator shall be forfeited." 

The evidence is undisputed that Mr. Cattany's notice 

stated the boundaries of each claim as 1320 feet by 660 feet, 

rather than 1500 foot by 600 foot boundaries allowed under 30 

U.S.C. 23. The error was not corrected in his amended no~ice._ 

-13-
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It is also undisputed that Mr. Cattany's plat placed each· 

claim not in the northeast quarter of Section 20, Range 22 

East, Township 20 South, but in the northwest quarter. That 

particular error was corrected in the March 17, 1980, amend-

ment. 

Appellees contend that because of the errors In Mr. 

Cattany's notice and plat, he either never achieved any valid 

relocation, or, if he did, he forfeited his rights. 

1. The attempted relocations could have been 
invalid because of improper dimensions. 

A.R.S. 27-202(A)(4) requires that a notice state the 

length and width of each claim in feet. The notice did not; 

it stated a length and-width for each claim that, under the 

law, it could not possibly have. A.R.S. 27-203(A) (5) re-

quires that the notice state ·the general course of Bach claim. 

As to each claim, Mr. Cattany's notice describes a course 

using the same incorrect boundaries. 

A.R.S. 27-202(B) states that unless these req~irements 

are met, "no right of location is acquired." In other words, 

the attempted location is void. 

It is true, as Appellants note, that it has been held 

that an area located in excess of statutory boundaries is 

only void as to the excess. Hayden Hill Consolo Mining Co. 

v. Lincoln Mining Co., 66 Idaho 430, 160 P.2d 468 (1945); see 

also Velasco v. Mallory, 5 Ariz. App. 406, 427 P.2d 540 (1967) . . .. 

-14-
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It does not appear, however, that the courts that have so 

decided have construed a statute such as A.R.S. 27-202(B), 

which states explicitly that unless the requirements of 

subsection (A) are complied with, there is no right of 10-

cation. 

2 . The attempted relocations could have been 
i nvalid because of the erroneous legal de­
scription. 

The p l at attached to the Appellants' October 18, 1979, 

notice showed the claims as being located in the wrong quar-

ter of Section 20. Under A.R.S. 27-202(A), Mr. Cattany did 

not have to specify a quarter of the section, nor even at-

tach a map or plat to the notice. Having done so, however, 

Appellant should have provided the correct quarter on a cor-

rect plat. 

The requirements of A.R.S. 27-203 regarding plats are 

somewhat stricter. Subsection (B)(3) states that the boun-

daries and location of each claim be sufficient to "permit a 

reasonably knowledgeable person to find and identify the claim 

on the ground". Whether a claim has been described adequately 

1S a quest i on of fact. Couch v Clifton, 626 P.2d 731 (Colo. 

App. 1981). It should not subject to serious dispute that 

the claims were inadequately described. Had a reasonably 

knowledgeable person attempted to follow Appellants' October 

18, 1979, plat, he would have found himself in the wrong 

quarter looking for claims of the wrong size. 

- 15-
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Appellants assert that their March 17, 1980, amendment 

corrects the deficiency. Opening Brief at 9-10. They are 

mistaken. Under A.R.S. 27-202(C), the notice may be amend­

ed "and the monument changed to correspond with the amended 

location, but no change shall be made which will interfere 

wi th the rights of 0 thers" . (emphas is added) The conj unc­

tive suggests that amendments are permitted by the statute 

if, but only if, the actual location is changed - that is, 

if the physical boundaries of the claim are altered. Here, 

the boundaries of the claims were not changed, merely the 

erroneous plat depicting those claims. Further, even assum­

ing that the plat could be amended, it was not done in a 

timely fashion. A.R.S. 27-202(C) continues: "If such amend-

ment changes the exterior boundaries of a claim, a new or a­

mended map, plat or sketch shall be recorded pursuant to 

Section 27-203 showing such change". Under A.R.S. 27-203, 

the map or plat must be recorded within 90 days from the 
11: 

date of location. In this case, assuming there were actually 

a relocation, it occurred on October 18, 1979. The amendment 

was not recorded until March 20, 1980 - about two months too 

late. 

Under A.R.S. 27-203(E), the deficiencies of the plat 

stripped Appellants of all their relocation rights, if any. 

Appellants argue that their deficient plat is irrelevant 

because Appellees supposedly knew what Mr. Cattany was claim-

-16-
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ing. Opening Brief at 10. It is not exactly clear from the 

record what Appellees knew or believed, or at what time they 

came to know or believe it. It seems that about October 20, 

1979, Mr. Grace saw "stakes allover the place", although he 

didn't know what the boundaries were. R.T. 43. He then read 

one of the location notices that had an erroneous plat. R.T. 

40. It is not clear whether Appellees believed the plat was 

wrong or the monuments were wrong: 

R.T. 

had a 

"Q (BY MR. CATTANY) So you had notice the claims 
were filed in the northeast quarter because you 
saw --

"A (BY MR. GRACE) · 1 wouldn't say they were filed 
there, but the post was there. The location no­
tices were in the wrong place, according to the 
legal description." 

64. 

It appears from the record that Mr. Grace and Mr. 

discussion around November 1, 1979, R.T. 62, but 

Cattany 

it is 

not clear at all that Mr. Grace knew even then what mistake 

Mr. Cattany had made: k 

"Q (BY MR. CATTANY) I believe you also state, 
and you stated in your complaint, that chang­
ing the location of the mining claims, in vio­
lation of A.R.S. Section 27-202(C), interfered 
with your rights. 

"A (BY M.R. GRACE) Well, we discussed it at the 
time and I told you you filed in the wrong quar­
ter section. And you said you didn't make the 
mistake, that you were a mining engineer and 
surveyor and you didn't make those kinds of mis­
takes". 

R. T. 62-63. 

-17-
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As far as Appellees could tell, Appellants could well 

have had the correct quarter and the wrong physical location 

rather than the other way around. 

In view of the erroneous legal description on the plat 

attached to the notice, the erroneous boundaries, and the 

fact that the notice never referred to the claims by their 

former names (the claims were renamed), it is not fair to 

charge Appellees with "detailed information of the nature, 

extent, and location" of Appellants' attempted relocations. 

See Steele v. Preble, 158 Or. 641, 77 P.Zd 418 (1938). The 

question is one of the totality of the circumstance surround­

ing Mr. Cattany's notices and plat. Is it really equitable, 

considering the serious defects, that he should thereby ac-

quire any possessory rights to these mining claims? 

C. THE TRIAL COURT COULD HAVE FOUND THAT APPELLEES HAD RE­

SUMED WORK SO AS TO AVOID FORFEITURE. 

Even if Appellees had not completed the required assess-
k 

ment work on October 6, 1979, as argued above, Appellants 

would still not be able to prevail. On October 6th the Ap-

pel lees had at least resumed the assessment work. 

When the owner of an unpatented federal claim fails to 

perform the a~sessment work, the claim is not automatically 

forfeited; the claim becomes "subject to relocation at any 

time prior to resumption of the assessment work by the owner 

of the superior claims". Edwards v. Anaconda Company, supra, 

-18-



I 
I 

( 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

115 Ariz. 313, 317, 565 P.2d 190, 194 (Ct. App. 1977) (em-

phasis added); Inman v. Ollson, supra, 213 Or. 56, 321 P.2d 

1043 (1958). If resumption is all that is required to de-

feat relocation, it follows that there need not be comple­

tion so long as the work is continued to ultimate completion 

without unreasonable interruption. See McCormick v. Baldwin, 

104 Cal. 227, 37 P. 903 (1894); McKay v. McDougall, 25 Mont. 

258, 64 P. 669 (1901). Whether there has been a sufficient 

resumption of work to prevent a forfeiture is a question of 

fact for the trial court. Crane v. French, 39 Cal. App. 2d 

642, 104 P.2d 53 (1940). 

In the present case, it was undisputed that a substan­

tial amount of work was done on October 6th. (This is, there-

fore, not the situation of a meager amount of work being per-

formed as a pretense and sham, as in McCormick v. Baldwin, 

supra.) The Affidavit of October 12th states that the work 

was done through the 10th. Mr. Cattany testified that he 
k 

made a conclusion of law that, because Appellees did not 

continue work on October 18th, . he was entitled to relocate. 

R.T. 74. Appellees submit that . an eight-day interruption is 

not, as a matter of law, unreasonable. The trial court could 

well have found as a fact that it was,but it did not. It 

was not required to do so. 

Appellants cite Hirschler v. McKendricks, 16 Mont. 21+, 

40 P. 290 (1895), in support of their contention that the 

-19-
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assessment work was not continued diligently after resumption. 

Hirschler did indeed involve a IS-day interruption (which is 

substantially greater than the interruption in the present 

case), but i t is important to bear in mind that the Montana 

court affirmed a jury's finding of fact that a IS-day delay 

was unreasonable. The Court did not hold that the delay was 

unreasonable as a matter of law. 

The evidence is not seriously in dispute that, even if 

Mr. Grace had not done the full amount of work between Octo­

ber 6 and 10 , 1979, the work was completed "a short time af­

ter (Mr. Cattany) had made (his) location notices ... " R.T. 

SO. 

The trial court was justified in finding that Appellees' 

assessment work was resumed, and that it was continued with­

out unreasonable interruption until completion. 

-20-
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CONCLUSION 

For all the above reasons, Appellees submit that the 

Judgment of the trial court was justified by the law and the 

evidence and that, therefore, it should be affirmed by this 

Court. 

Appellees request that this Court award them their costs 

pursuant to A.R.S. 12-1182, which is applicable to the Court 

of Appeals. Morgan v. Continental Mortgage Investors, 16 

Ariz. App. 86, 491 P.2d 475 (1971). 

RESPECTFULLY SUBMITTED this day of June, 1982. 

GREENWOOD, RYAN, HERBOLICH & ATONNA, Ltd. 
855 Cochise Avenue, Douglas, Arizona 85607 

~ 

BY:7~R~~ ---
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CERTIFICATE OF SERVICE 

STATE OF ARIZONA ) 
55. 

County of Cochise ) 

WALLACE R. HOGGATT, being first duly sworn, states that 

he is one of the attorneys for the Appellees herein; that on 

June 10,1982, he caused to be deposited in the United States 

mails two copies of .the Appellees' Answering Brief to: 

ROBERT E. CATTANY 
4530 E. River Road 
Tucson, Arizona 85718 

Attorney for Appellants 

SUBSCRIBED AND SWORN to before me this 10th day of June, 
"II: 

1982. 

. ./ NOTARY PUBLIC 

My Commission Expires: 

January 9, 1984 
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I STATEMENT OF THE CASE 

t This case \\Ins broug-ht ns forcible entrynnd detniner to (;etcrmine 

I rig-ht to possession of unpatented federal lode mining claims. The com-

I: 
plaint was filed on August 19. 1981 nnd served on the defendants/ 

appellants on August 30, 1981. It was tried befpre the Court without a 

I jury as a half-day case on September 15, 1981, by the Superior Court of 

Arizona in nnd for the c<;>unty of Cochise. The Court entered its judg-

I ment in favor of the plaintiffs/appellees on November 16, 1981. 

I 
Dcfcndants/nppel1:mts filed n notice of appeal and cost bond or. 

December 1 (I. 19R 1. No CI'OSS appeal wns filed. 

1-; The Court of Appeals hilS jUl'isdietion of this appe:tl from ti10 

Superior Court judgment pursuant to ARS Section 12-2101B. 

I 
.1 

l\IEl\10R At\D Ul\1 

In the interest of simplicity •. Tames Stew:lrt CO"'P:IIlY: \1. !'I~th 

I 1I01'ne: nnd W.W. Grace. IIPI)('l1ees hel'ein. will be refC'lTed to as "Stc\\,:iI't". 

Robert E. Cattany and June Cattany, appellants herein, will 1.>c re ferr'cd 

t to as "C:ltt:IIlY". The reporter's Transcript of rl'oee('dinf~s \"ill be 

I 
nbbreviated "TP" followed by a number indicating the page or pngcs. 

The Abstract of Record will be abbreviated" AR" followed by a r.ur.:!)c:, 

IC indicating the number assigned to that item by the clerk. Exhibits will 

be re fcrred to by their assi.gned number or letter. 

I 
c· I " 2 
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STATEMENT OF FACTS 

JllIlles Stewart Company is a corporation of which M. Seth Horne 

is president and Harvey L. Hays is property manager. TP 22. Mr. Hays 

was present representing the company and Mr, Horne was not present at 

the trial. On September 20, 1967, M. Seth Horne, as trustee, located 

eight unpatented lode mining claims known as the Hornes #110 through 

#117, situated in Section 20, T20S, R22E, Cochise County, Arizona. 

Plaintiffs' Exhibit 5 in Evidence. 

In August, 1979, W. W. Grace entered into an agreement whereby 

he leased the eight Horne claims from M. Seth Horne. Plaintiffs' Exhibit 

13 in Evidence. Mr. Grace resides in Scottsdale, Arizona and is in the 

mining, oil, real estate and insurance businesses. TP 24. 

No :lsscssmcnt work wns done on the eig-ht Horne claims for the 

assessment year ending on August 31, 1979, and no (lffidnvit of Hssessmcnt 

work was recorded for that yenr or for the previous as~essment year 

ending August 31, 1978. TP 52,70. 

On or about October 4, 1979, Cattany entered the area covered 

by the eig-ht Horne claims for the purpose of making mining claim locations. 

After doing some preliminary work he left the area in the morning of 

October 6 and returned on Monday morning, October 8, to proceed with 

the location work. At that time he noticed new trenching work done on 

the property which he learned was done by John Escapule on October 6, 

as assessment work for W. W. Grace. TP 70,71. The job took Escapule 

about eight hours with a backhoe for which he charged, and was paid, 

3 
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$200.00, the usual rate for backhoe work in the arca at that time. TP 90. 

95. Cattany did not proceed with his location work, but waited to see if 

any further assessment work was going to be done. No additional work 

was done on the property by anyone during the next ten days, and on 

October 18. Cattany proceeded to locate eight lode mining claims, naming 

them the Rockys #1 through #8. These claims covered thc same ground as 

wns covered by the eight Horne claims, i.e., the Northenst Quarter of 

Section 20, T20S, R22E" Cochise County, Arizona. Defendants' Exhibit 

A in Evidence. 

Cattany',s location notices contained a plat map erroneously shoW'-

ing the eight Rocky claims as being located in the Northwest Quarter of 

Section 20 rather than the Northeast Quarter of Section 20. In addition, 

the location notices and plat maps showed the eight Rocky claims as being 

660 feet in width rather than the statutory 600 feet, Defendants' Exhibit 

A in Evidence, but each claim only encompassed the maximum allowable 

area of 20 acres. On March 17, 1980, Cattany amende~ the location 

notices for the eight Rocky claims, to show the claims on the plat map to 

be in the Northeast Quarter of Section 20. Defendants' Exhibit A in 

Evidence. In August, 1981, Cattany had the eight Rocky claims measured 

and remonumented to insure that they were not over 600 feet in width. 

TP 81,82. 

On March 10, 1980, W. W. Grace had John Escapule do some addition-

- al backhoe trenching work on the eight Horne claims, for which he charged 

nnd wns pnid $49.00. TP 88.89. In addition to thc trenching work, W. W. 

GrHce had two or three assnys mude, which didn't amount to much. TP 59. 

4 
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ISS UES PRESENTED 

1. The status of a locator's exclusive right to possession of his 

unpatented mining claims following a failure to ,do the required annual 

assessment work. 

2. The rights of a locator who commences or resumes the perform-

nncC of nnnullI assessment work nftcr fniling to do it for the pr·jor ycnr 

or years. 

3. The effect on a locator's right to exclusive possession of his 

mining claims when he resumes performance of the assessment work. but 

does not complete it in a timely manner. or at all. 

4. The rights of a locator who initiates mining claim locations over 

prior mining claims for which the assessment work had been resumed but 

not completed. 

5. Whether mining claims locations are void by reason of errors in 

the location notices describing where the claims are situ~ed. 

6. Whether mining claims locations are void by reason of locating 

claims 660 feet wide and 1320 feet long. rather than 600 feet wide and 1500 

feet long. 

5 
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ARGUMENTS 

The Trial Court Erred In Finding In Favor Of Stewart, Because The 

Finding Was Contrary To The Evidence And Law Presented, In That 

Stewart, Having Resumed Its Assessment Work, Failed To Complete It 

In A Diligent And Continuous (\-lanner, And Cattany's Locations Were 

Validly M:ule At A Time When Stewnrt's Clnims Were Subject Tt> Forfeiture 

By Relocation. 

1. The Evidence Presented Showed That Stewart Had Not 

Done The Assessment Work On The Eight Horne Claims For The Assess­

ment Year Ending August 31. 1979, And Therefore The Claims Were 

Subject To Forfeiture By Re,location On September 1, 1979. 

The law requires that at least $100.00 worth of labor and lor im­

provements be expended each year on each unpatented mining claim for 

the locator to maintain the right to exclusive possession thereof. 30 USCA 

Section 28. Otherwise, the claim becomes subject to for~iture by re­

location. Edwllrds v. Anaconda Co. (l977) 115 Ariz 313, 565 P2d 190. 

The forfcitur'c docs not hnppcn Ilutolllaticnlly on thc fil'st dny of the' new 

asscssment year (Scptcmber 1), but occurs whcn 11 new or relocation is 

madc before the delinquent locator resumes the assessment work. Pasco 

v. Richards (1962) 20 Cal Rptr 416,201 C.A. 2d 680. 

It should not be subject to serious doubt that Stewart had failed 

to do the annunl assessment work for the cight Horne claims for the asscss-

mcnt yellr cnding August 31, 1979. The testimony nllc(!'ing the failurc to 

do theassessmcnt work for that yenr wns uncontrovcl'ted. TP 70. and thCl"C 

6 
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was no evidence or proof presented by Stewart that this assessment work 

hod been done. Thererore. on Septemoer 1. 1979. Stewart's rig-ht to ex-

elusive possession of the eight Horne claims was lost and the elaims were 

subject to for-feil ure by relocntion. 

2. When Stewart Resumed The Assessment Work On The Eight 

Horne Claims On October 6, 1979, It Conditionally Reacquired Its Right 

To Exclusive Possession, But Never Completed The Assessment Work And 

Thereby Lost Its Reacquired Right. 

The law provides that the locator of a mining claim which is subject 

to forfeiture by relocation for failure to perform assessment work, can, 

prior to relocation by another. resume the performance of the assessment 

work and thereby regain his right of exclusive possession. 30 USCA 

Section 2P. However. through abuses of this provision by locators. the 

courts hove interpreted the lllw ond its llppliclltion. to require completion 

of the assessment work once resumed. McCormick v. Baldwin, 37 P 903. 

(Cal. 1894). where the court said. "It is against the policy of the law, and 

a fraud against the government and the law, to hold quartz (lode) claims 

by merely doing a few dollars worth of work thereon at lOr near the beginn-

ing of t he yenr next following the yenr on which claimant failed to do the 

necessary work, when such work is not commenced wit h the oonn fide in-

tention of being continued until the full amount is done. Such labor so 

done. is a mere pretense and sham and shall not prevent the location for 

want o f necessary work.". Because the prosecution of the work to complet­

ion with reasonable diligence is an element of a good faith resumption of 

work, it does not permit of a construction of the rule that an entire period 

can be gained by making- a slight expenditure at the beginning of the year . 

Honaker v. Martin. 29 P 397 (Mont. 1891) . The court said in Hirshler v. 

7 



I 

~, -:': :~ . 
McKendricks. 40 P 1640 (Mont. 1895), "When a locntor avails 'himself 'of 

I the stlltute nnd resumes work to protect himself frolll fOl'fciture, he must 

perform the work with diligence until the requirement for nnnual Inbor is , completed"., and held that a l~ day interruption of work without cause was 

I not due diligence, Lindley states that the claimant must resumc work in 

good faith and prosecute same continuously and without unreasonable 

1-- interruption until the full amount of labor is performed, Lindley, 1\lines 

and Mineral Laws, Sec. 654 (3rd Ed. 1914). Therefore, a locator's right 

I to exclusive possession of a mining claim, lost for failure to do assessment 

I 
work, re-attaches upon resumption of the assessment work, but is condition-

al upon the completion of the work. 

I 3. When Stewart Lost Its Reacquired Right To Exclusive Possession 

Of The Eight Horne Claims By Failing To Complete The Required Assess-

I ment Work, The Claims Again Became Subject To Forfeiture By Relocation. 

I 
Stewart resumed the assessment work on the eight Horne claims on 

October 6, 1979, and on that day had $200.00 worth of trenching work done . 

. 1 No further work was done on the claims by Stewart until March 10, 1980, 

, when nn additional $49.00 worth of trenching work was done. TP 88,89.90. 

I In fact. Stewart did not return to visit the claims for obout two wccks 

1'- Ilfter the October 6 work wns done, and thnt visit wns not for thc purpose 

of doing assessment work. TP 49,50. 

I Whet her or not a sufficient amount of assessment work has been 

performed, depends upon the value of the work and not the amount paid 

I- for it. Wagner v. Dorris, 73 P 318 (Ore. 1903). However, the amount so 

I 
paid is admissible os evidence tending to establish the value of the work. 

If equipment is used in the performance of the assessment work, the reason-

1\ able value of the use of such equipment may be included as assessment 
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work. Anderson v. Robinson, 126 P 988 (Ore. 1912). Stewart did not offer 

testimony or other evidence as how the $200.00 paid for the backhoe trench-

ing work done on October 6, would have any greater valuc than what Was 

paid for it. Since the backhoe work was done at the customary and usual 

rlltc chnrg-cd in the nren nt thnt time. thc rensonnhle vnlue for its usc can 

only be the same as the $200.00 paid for it. It should be noted that it 

would require a minimum of $800.00 worth of assessment work to satisfy 

the commitment for the eight Horne claims. 

4. Cattany's Locations of the Eight Rocky Claims on October 18, 

1979, Caused the Forfeiture of Stewart's Eight Horne Claims. and Subject 

to the Validity of the Rocky Claims Locations, the Horne Claims Became a 

Nullity. 

If, a fter resuming his assessment work, the locator, without cause 

or excuse, interrupts or stops the work on his claim for a period of time 

which would be contrary to a finding of due diligence, the claial becomes 

subject to forfeiture by relocation. When that happens, and a subsequent 

locator comes in and completes a relocation, which is not void for any rea­
~ 

son, t he former locator's rights to his minin g claim are for feited and lost 

and his mining claim ceases to exist. At this point. the subsequent locator 

has all the rights afforded the owner of a valid mining claim, as against all 

the world, including any former locators. The uncontradicted evidence 

showed that Cattany took all the required steps in perfecting the locations 

of the cight Hocky claims ond the omendments thcreof. including- making 

discoveries. TP 70,71,72,73,74. 

5. The Clerical Errors in Cattany's Location Notices Did Kot 

Void the Locntions. as They Were Corrected by Amendment. 

A location notice which is merely defective or erroneous. is not 

9 



I 

, 
I 

" I 
I 
I 
I 
I 
I' 
I 
I 

, 

I 

I 
I 
I-
I 
c-
I 
I 

void since it is cnpnblc of nmendment. Nylund v. Ward. 187 P 154 (Colo. 

1919). lind nctulli knowlcdge of the errOl' Hnd the IOClitioll of the cl:tilll on 

t he ground is eq ual to vnlid record(:-d notice, At herly v. Bullion !'IIonnl'ch 

Uranium Co., 335 P2d 71 (Utah 1959). Stewart admitted having knowledge 

of the error and of the actual locations on the ground. TP 64. Defects or 

errors in a location notice do not result in a forfeiture, and no forfeiture 

will occur if the defects are corrccted prior to the date of a subsequent 

location. Smart v. Staunton, 20 Ariz I, 239 P2d 514 (Ariz. 1925). Stewart 

was not a subsequent locator. ARS 27-202C. provides "The notice may be 

amended at any time and the monument changed to correspond with the 

amended location, but no change shall be made which will interfere with the 

rights of others. If such nmendment changes the exterior bounc!nries of 

t he claim. 11 new or amended mnp, plat or skctch shall be recordcd PUI'-

sunnt to ARS 27-203 showing such chnnge. II (1978 amendment). 

Stewart lost any rights it had in the eight Horne mining c13ims o~_ 

October 18, 1979, when Cattany located the eight Rocky claims, and if not 

then, no later than January 16, 1980, when he filed and recorded the 

~ 

location notices. Therefore. Stewart hnd no rig-hts that could be interferrcd 

with by reason of CattallY's amended location notices. 

6. The Location of tile Hocky Claims "aving Widths of (iIlO F~(!t 

Rather Than the Designated Maximum Width of 600 Feet, Does ~ot !\Iake 

the Locations Void, as They Only Contain the Maximum Allowable Area of 

~o Acres and Can be Amended. 

The location notices of the Rocky claims described them to be 660 

feet wide and 1320 feet long. but contained the same area (20 acres) as 

t hat of a maximum size claim of 600 feet wide and 1500 feet long. 

A mining claim which exceeds 600 feet in width is not void. but 

t he excess area it contains, if any. Illay be voidcd . The rule is wcll 

10 
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established that an area located in excess of that allowed by statute is 

only void as to the excess and will not. per se. void the location. Hayden 

Bin Con. Min. Co. v. Lincoln Min. Co .• 160 P2d 468 (Ida. 1945). In 

~. 
I 

Vallasco v. Mallory. 5 Ariz App 406. 427 P2d 540 (Ariz. 1967) the court 

held t hat until the locator of an oversize claim has a reasonable time. after 

notice, to draw in his lines, his right of possession extends to the entire , claim. 

So long as Cattany's claims are not void by reason of their over-

I , 
; size widths. Stewart, having no rights based on its eight Horne claims. 
,. 
i 

I 
and not being a subsequent locator whose rights might be interferred with. 

has no standing to complain of the oversize widths of Cattany's claims. 
, 
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:- .r" - to 

:,';. -: . .. . 

. . ;:- '.' . . :) '~. ' - .,. -.,'. ~ (, . 
, ~;, '!"'~:::'!'" '~,\'~" CONCLUSIONS 

~ . . -
. . '~'.. . ." . 

. '\ .;,':' . ' : ., : '; 

'. \:i 
-, .' 
'I' 

, ' 

" , 

Based upon the eVide~ce , and the law presented and available· at 

the trial of this case, and set forth herein. Appcllantspray that the 
. ~ .. ~ .;.: ... " . .::~ <~ . ...... ' '; "" ,' . "" ~ ) .;: .>; ~. 

iudgment entered below in favor o(Appell.e,es be ,reversed"and', judgment 
~ . .', '·'.t t;.~7~> ' : ' ~:';'.~:-~:~;-" ".: .. ':~ ~" ~ "' .'.'. . . ' .. " ", ',' . ', .- ... : .. /1.. - ~-. - ~,~: .. : . • ; 

be granted in favor of the Appellants. , . 1'Il" ~fo' , r-trl.'hlA 
. .' ~ ~ . ; ~§.' .~. ',::,: .' :~~~."'.' . 

detainer and finding Appellantsentitled.:'to, the:D' oSlseelSCIr: 
. .' . . , ~ , . " . .. .... , 

. . ~ . '~ .. "' . ~ :" -

to the premises described as Rockys #1 through , '~. ; , 

situated in the Northeast Quarter of Section 20 ~ ,'T , 
" . •.• ' ,;.1 ' 

.... !o,mb;~~~~~ ~~~~g District of ~chise County~ ,~i'; ' ,- ;~~i~g}1 
that Appellees have no possessory rights in said pre ' 

the Horne mining claims #110 through '117 , and gran 

costs expended herein and in the court below. 
, , 

'1. ,tit 
~ :~t 

1~ 

~ 

Two copies ,of the foregoing 
Appellant's Opening Brief 
mailed this _ \O~ day of May, 
1982, to: 

Respectfully submitted, 

tany 
, 4530 E. River Road 
Tucson; Arizona 85718 , 
Attorney for Appellants 

Arthur C. Atonna, Esq. 
Greenwood, Ryan, Herbolich • Atonna. Ltd. 
855 Douglas Avenue 
Douglas, Arizona 85607 
Attorneys for ' Appellees 
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