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trademark. Due to the nature of archival collections, we are not always able to identify 

this information. We are eager to hear from any rights owners, so that we may obtain 

accurate information. Upon request, we will remove material from public view while we 

address a rights issue. 
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and archives data on mineral properties regardless of its views of the veracity or 

accuracy of those data. 
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MINING LEASE AGREEMENT 

THIS AGREEMENT entered into this 20th day of January, 1983, by and 

between M. SETH HORNE, as Lessor, and W. W. GRACE, as Lessee. , 
WITNESSETH 

In consideration of Ten Dollars ($10.00) in hand paid by LESSEE 

to LESSOR, the receipt of which is hereby acknowledged, and in further con-

sideration of covenants, agreements and promises herein contained, the 

parties hereto agree as follows: 

1. LESSOR represents and warrants to LESSEE that to the best of 

his knowledge he owns and has the right to exclusive possession of eight (8) 

Federal Mining Claims located in the northeast corner of Section 20, Town-

ship 20 S, Range 22 E, in the Tombstone Mining District, Cochise County, 

Arizona. The claims are known as HORNE NO. 110 through 117; that except 

for rights reserved to the United States with respect to unpatented mining 

claims generally, the title to the said claims is free and clear of all liens 

and encumbrances and of all claims and rights of third parties whatsoever; 

that the said claims have been properly and validly located under the mining 

laws of the State of Arizona and the United States of America; that the said 

claims are in good standing, subsisting and valid at the date hereof, and 

that the assessment work on behalf of said claims has been performed at the 

time, and in the manner and to the extent required by law. 

2. LESSOR, upon the terms set forth in this agreement hereby leases 

to LESSEE, all his interest in and to the said claims for a period of twenty-

five (25) years from and after the date of this agreement, unless sooner 

terminated or forfeited as hereinafter provided. 

3. LESSOR hereby leases to LESSEE all mineral rights to said prop-

erty subject to all Federal and other government regUlations. LESSEE shall 

have the complete and exclusive right of access to and entry upon any part 

or all of the said claims, to undertake any and all types of mineral explora-

tion, development and mining work, together with ' the sole and exclusive right 

to possession ot the said claims and the sole and exclusive right to mine, 

remove, beneticate and sell for their own account, any and all ores and 

minerals in, upon, or under the said claims and the sole and exclusive right 



to enjoy all privileges, easements and other appurtenances relative to the 

said claims. All 'ores and minerals severed fron the said claims shall there-

upon be the property of LESSEE, subject, however, to the payments of royalties 

as provided herein. . 
LESSEE shall have the right to remove all machinery, warehouse 

( stocks, except underground timbers, pipes, rails and any permanent buildings 

other than the mill building. 

LESSEE shall have the right to use, as may be reasonably required 

in the course of activities under this agreement, all waters, both surface 

and sub-surface, on or within the said claims. 

4. Beginning on February I, 1983, LESSEE agrees to pay to LESSOR 

a royalty minimum of One Hundred Dollars ($100.00) per month and a minimum 

of Two Hundred Dollars ($200.00) starting November I, 1983, and thereafter. 

The amount of all such minimum royalties shall be credited against Lessees' 

obligation to pay production royalties as hereinafter provided. Such minimum 

royalties shall be paid directly to LESSOR. LESSEE agrees to pay to LESSOR a 

production royalty equal to Seven and One-half Percent (7 l/~) of the net 

smelter returns upon all ores and minerals and recoveries mined and sold 

for the property in question. This royalty shall be paid by the tenth (10th) 

of each month following receipt of sales of recovery. For the purpose of 

this agreement, the tenn "net smelter returns" means the net amount received 

in payment for such ores, minerals or concentrates from the smelter or refin-

ery after deduction of smelter or refinery charges, cost of railroad freight 

and taxes deducted by the smelter. No deductions from the net smelter returns 

shall be made for mining or milling costs, or costs of delivery of ores, min-

erals or concentrates to the railroad for shipment to the smelter or refinery. 

In the event trucks are used to deliver such ores, minerals or concentrates 

directly to the smelter or refinery, the cost thereof shall not exceed the 

cost of railroad freight for shipment to such smelter or refinery. Produc-

tion royalties shall be paid to LESSOR directly by the smelter or refinery 

and proper notice and instruction shall be provided to the smelter or refin-

ery by the parties hereto, directing such returns directly to LESSOR. In 

the event a smelter or refinery is not used to reduce the ores, minerals or 

concentrates to the metals therein, there will be no deduction from the Seven 

and One-half Percent (7 l/~) royalty for smelting or refining charges and 

royalty payments will be based On the total value of the metals recovered. 
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5. LESSEE agrees to cause all exploration, development and pro-

duction work to be done in a good and minerlike manner and to conform in 

all respects to the mining laws and regulations of the State of Arizona 

and the United States of America as applicable. . 
6. LESSEE agrees, at his own cost and expense, to perform or cause 

to be performed the annual labor and assessment work as required by the laws 

of the United States and the State of Arizona with respect to said claims 

for each assessment year beginning September 1, 1982, and so long thereafter 

aa this agreement shall be in full force and effect. LESSEE agrees to com-

plete such annual labor and assessment work and to deliver to LESSOR an 

affidavit for same in a form suitable for recording, as provided by law, on 

or before June I, 1983, and a like affidavit on or before the first day of 

June of each and every year thereafter SO long as this agreement shall be 

in full force and effect; provided, however, if LESSEE te~inates this 

agreement on or before May 1 of any assessment year, LESSEE shall not be 

obligated to perform any such annual labor for the assessment year in which 

such te~ination occurred. However, in the event LESSEE performs work on 

the said claims during an assessment year and te~inates prior to May 1 of 

said year, LESSEE shall upon such termination furnish to LESSOR an affidavit 

of work so performed. LESSEE further agrees to do said assessment work for 

1982-83 within the next thirty (30) days from the date of this agreement 

and to furnish LESSOR proof of said work by August 1, 1983. 

7. LESSEE ahall keep the said claims free and clear of all liens 

for labor done or work performed thereon or materials furnished thereto. 

LESSEE will permit LESSOR to post upon the said claims, any non-liability 

notices provided for by Arizona law, and to record same within five (5) days 

of the execution hereof, and LESSEE agrees to maintain such notice or notices 

posted upon the said claims during the term hereof. LESSEE shall indemnify 

and save LESSOR harmless from any loss, cost or expenses resulting from any 

damages or injuries to third persons or property resulting from the operations 

on the said claims. LESSEE further agrees to carry workmen's compensation and 

such other adequate personal injury and property damage liability insurance 

to protect LESSOR against liability i~posed by law because of bodily injury 

or destruction of property arising from LESSEE's activities under this agree-

ment. 
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8. LESSOR or his duly authorized representatives shall be per

mitted to enter upon the said claims and the workings thereon and therein 

at all reasonable times for the purpose of inspection, including the books 

and records, but such entry shall be at LESSOR's or such representatives' 

sole risk, and shall not interfere with the operations of LESSEE.-

9. LESSEE shall pay all taxes and assessments levied or imposed 

on the said claims, and falling due during the term of this agreement, 

whether assessed against real or personal property or possessory interest, 

and shall pay all the taxes imposed during the term of this agreement upon 

ores, minerals, concentrates or bullion produced from the said claims, other 

than income taxes. Notwithstanding the foregoing, LESSEE shall have the 

right to fail to pay any tax or assessment in connection with a bona fide 

contest in any form, concerning the validity ot any such tax or assessment, 

provided that they take all steps as shall be reasonably required to protect 

the interest ot LESSOR, and to take such proceedings as they may deem in 

their sole and exclusive discretion desirable to secure cancellation, reduc

tion or equalization thereof. LESSOR shall not be responsible tor any portion 

of any taxes on machinery, equipment or improvements placed upon the said 

claims by LESSEE, unless such items shall be lett upon the said claims and 

inure to the benefit ot LESSOR. 

10. It is understood and agreed to by and between the parties 

hereto, that LESSEE will have the right to sell, assign or sublease his 

rights herein, but only upon the written approval by LESSOR of any such sale, 

assignment or sublease, which approval LESSOR will not arbitrarily withhold. 

No such sale, assignment or sublease shall relieve LESSEE ot the obligations 

and duties hereunder, unless specifically relieved of such obligations and 

duties in writing by the LESSOR. 

11. LESSEE shall have the right to terminate this agreement at any 

time hereof by giving thirty (30) days' written notice of the electton to so 

terminate. Upon the giving of such notice, this agreement shall automatically 

terminate without further action of the parties, and LESSEE Shall be relieved 

of all unaccrued obligations hereunder. All structures, machinery, equipment, 

supplies, appliances and tools brought upon the said claims by LESSEE shall 

remain his 801e and exclusive property and shall not become affixed to the 

land. For the period of three (3) months following the termination of this 
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agreement , if not in default of any of the terms hereof, LESSEE ahall have 

the right to remove from the said claims any of the property placed thereOn 

or there1n by hiM, prov1ded, however, that LESSEE ahall leave all trackage, 

mine timbers, chutea and ladders in place. Any property of LESSEE remaining 

on the aaid claims three (3) months after such termination shall become and 

remain the property of LESSOR. 

12 . The failure of LESSEE to make or cause to be made any payment 

herein provided for or to keep or perform any agreement on his part to be 

kept and performed according to the terms and provisions hereof, shall at 

the election o f the LESSOR constitute a forfeiture of thia agreement; pro-

vided, however, that the LESSOR shall give the LESSEE advance written notice 

of his intention to declare such forfeiture, specifying in particular the 

default or defaults relied upon by him . On any default of a payment of 

money to LESSOR, LESSEE shall have ten (10) days after being notified of 

the default as herein provided, in which to make payment to LESSOR, and if 

such payment is .ade, there shall be no forfeiture with respect thereto. 

On any other default, LESSEE ahall have thirty (30) days after being notified 

of the default, as herein provided, in which to cure auch default or defaults, 

and if such default or defaults are fully cured within such thirty-day (30) 

period, there shall be no forfeiture with respect thereto. No waiver of 

and no failure or neglect on the part of the LESSOR to give notice of a 

default shall affect any subsequent default or impair the LESSOR's rights 

resulting therefrOm. 

13. LESSEE agrees that all rock or waste material incidental to 

mining operations on the said claims shall be hoisted to the surface and 

not be gobbed in any underground workings without the written consent of 

LESSOR. 

14. LESSEE agrees that he is undertaking the work contemplated 

herein solely upon his own knowledge of the said claims and not by reason 

of any representations made by LESSOR or his representatives. 

15 . Any notice or payments provided herein shall be deemed suffi-

c1ently given or made if mailed by registered or certified mail, return 

receipt requested, addressed to the party entitled to receive same, as follows : 

LESSOR: M. Seth Horne 
3033 North Central Avenue 
Suite 707 
Phoenix, Arizona 85012 
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LESSEE: W. W. Grace 
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8238 E. Indian School Road 
Scottsdale, Arizona 85251 
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except as any party hereto shall otherwise instruct the other party by 

written notice . Any notice or payment provided for shall be dee~ed to 

have been validly given or ~ade upon the ~ailing thereof. 

16. The terms, provisions, covenants and agreements herein con-. 
tained shall extend to, be binding upon and inure to the benefit of the 

heirs, successors and assigns of the parties hereto. 

IN WITNESS WHEREOF, the parties hereto have set their hands and 

seals as of the date first above written. 

LESSEE: R-: 
.dt/'lt:;::JA4?<' 

W. W. Grace ~ 

LESSOR: 

M. Seth Horne 

STATE OF ARIZONA 
as. 

COUNTY OF MARICOPA 

The foregoing inatrument was acknowledged before ~e thia ~ I 
d 

day of January, 1983, by M. Seth Horne. 

My co~~isaion expires: 
~~~ck-

Notary Public 

/0 !I~ /!G 
I ; 

STATE OF ARIZONA 
sa. 

COUNTY OF MARICOPA 

The foregoing. instrument was acknowledged before ~e this 

day of January, 1983, by W, W. Grace. 

My co~i.aion expires: 
~~lk 

Notary Public 

iO/(~!r, 
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MINING LEASE ·AGREEMENT 

This Agreement entered into this 1st day of October, 1979 by and 

between M. Seth Horne, as Lessor, and W. W. Grace. Lessee. 

WITNESSETII 

In consideration of Ten Dollars ($10.00) in hand paid by Les~ee to 

Lessor, the receipt of which is hereby acknowledged and in further consideration 

of covenants, agreements and promises herein contained, the parties hereto agree 

as follows: 

1. Lessor represents and warrants to Lessees that to the best of his 

knowledge he owns and has the right to exclusive possession of eight (8) Federal 

Mining Claims located in the Northeast corner of Section 20, Township 20S, Range 22E 

in the Tombstone Mining District, Cochise County, Arizona. The claims are known as 

Horne No. 110 thru 117; that except for rights reserved to the United States with 

respect to unpatented mining claims generally, the title to the said claims is free 

and clear of all liens and encumbrances and of all claims and rights of third parties 

whatsoever; that the said claims have been properly and validly located under the 

mining laws of the State of Arizona and the United States of America; that the said 

claims are in good standing, subsisting and valid at the date hereof, and that the 

assessment work on behalf of said claims has been performed at the time, and in the 

manner and to the extent required by law. 

2. Lessor, upon the terms set forth in this agreement hereby leases to 

Lessees, all his interest in and to the said claims for a period of twenty five (25) 

years from and after the date of this agreement, unless sooner terminated or forfeited 

as hereinafter provided. 

3. Lessor hereby leases to Lessee all mineral rights to said property 

subject to all Federal and other Government regulations. Lessees shall have the 

complete and exclusive right of access to and entry upon any part or all of the said 

claims, to undertake any and all types of mineral exploration, development and mining 

work, together with the sole and exclusive right to possession of the said claims and 

the sole and exclusive right to mine, remove, beneficate and sell for their own 

account, any and all ores and minerals in, upon, or under the said claims and the sole 

and exclusive right to enjoy all privileges, easements and other appurtenances relative 

to the said claims. All ores and minerals severed from the said claims shall there

upon be the property of Lessees, subject, however, to the payments of royalties as 

provided herein. 

Lessee shall have the right to re~ove all machinery, warehouse stocks, 

except underground timbers, pipes, rails and any permanent buildings other than the 
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mill building. 

Lessees shall have the right to use, as may be reasonably required in the 

course of activities under this agreement, all waters, both surface and sub-surface, 

on or within the aaid claims. 
"2 . 1- ;,'3 

. 4. Beginning on -April 1, 1980, Lessees agree to pay to Lessor a 

royalty minimum of One Hundred Dollars ($100.00) per month and a minimum of 
?I,~ y .l . '>. ~ 

Tvo Hundred Dollars ($200.00) starting -6etoberr;~980, and thereafter: The amount 

of all such minimum royalties shall be credited against Lessees' obligation to pay 

production royalties as hereinafter provided. Such minimum royalities shall be 

paid directly to Lessor. Lessees agree to pay to Lessor a production royalty equal 

to seven and one-half percent (7~%) of the net smelter returns upon all ores snd 

minerals and recoveries mined and sold for the property in question. This royalty 

shall be paid by the tenth (10th) of each month following receipt of sales of 

recovery. For the purpose of this agreement, the term "net smelter returns" means 

the net amount received in payment for such ores, minerals or concentrates from the 

smelter or refiqery after deduction of smelter or refinery charges, cost of railroad 

freight and taxes deducted by the smelter. No deductions from the net smelter returns 

shall be made for mining or milling costs, or costs of delivery of ores, minerals 

or concentrates to the railroad for shipment to the smelter or refinery. In the event 

trucks are used to deliver such ores, minerals or concentrates directly to the smelter 

or refinery, the cost thereof shall not exceed the cost of railroad freight for 

shipment to such smelter or refinery. Production royalties shall be paid to Lessor 

directly by the smelter or refinery and proper notice and instruction shall be 

provided to the smelter or refinery by the parties hereto, directing such returns 

directly to Lessor . In the event a smelter or refinery is not used to reduce the 

ores, minerals or concentrates to the metals therein, there will be no deduction 

from the seven and one-half percent (7~%) royalty for smelting or refining charges and 

royalty payments will be based on the total value of the metals recovered. 

5. Lessees agree to cause all exploration, development and production 

work to be done in a good and miner like manner and to conform in all respects to 

the mining laws and regulations of the State of Arizona and the United States of 

America as applicable. 

6. Lessees agree, at their own cost and expense, to perform or cause to 

be performed the annual labor and assessment work as required by the laws of the 

United States and the State of Arizona with respect to said claims for each assessment 
;?-

year beginning September 1, ~919' and so long thereafter as this agreement shall be in 
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full force and effect; Lessee agrees to complete such annual labor and assessment 

work and to deliver to Lessor an affidavit for same in a form suitable for record-

ing, as provided by law, on or before June 1, 1980, and a like affidavit on or 

before the 1st day of June of each and every year thereafter so long as this 

agreement shall be in full force and effect; provided, however, if Lessee terminates 

this agreement on or before May 1, of any assessment year, Lessee shall not be 

; obligated to perform any such annual labor for the assessment year in which such 

termination occurred, however, in the event Lessee performs work on the said claims 

during an assessment year and terminate prior to May 1 of said year, Lessee shall 

upon such termination furnish to Lessor an affidavit of work so performed; Lessee 

further agrees to do said assessment work for 1979 within the next thirty (30) 

days from the date of this agreement and to furnish Lessor proof of said work by 
f-/- -/ "3 

N4v8~21r,-tl79": 

7. Lessee shall keep the said claims free and clear of all liens for 

labor done or work performed thereon or materials furnished thereto. Lessee will 

permit Lessor to post upon the said claims, any non-liability notices provided for 

by Arizona law, and to record same, within five (5) days of the execution hereof, 

and Lessee agrees to maintain such notice or notices posted upon the said claims 

during the term hereof. Lessee shall indemnify and save Lessor harmless from any 

loss, cost or expenses resulting from any damages or injuries to third persons or 

property resulting from the operations on the said claims. Lessee further agrees 

to carry workmen's compensation and such other insurance as may be required by the 

Laws of the State of Arizona, in addition to adequate personal injury and property 

damage liability insuranc~ to protect Lessor against liability imposed by law 

vi because of bodily injury or destruction of property arising from Lessee's 

activities under this agreement. 

8. Lessor or his duly authorized representatives, shall be permitted to 

enter upon the said claims and the workings thereon and ther'!in at all reasonable 

times for the purpose of inspection, including the books and records, hut such 

entry shall be at Lessor's or such represenatives' sole risk, and shall not inter-

fere with the operations of Lessee. 

9. Lessee shall pay all taxes and assessments levied or imposed on the 

said claims, and falling due during the term of this agreement, whether assessed 

against real or personal property or possessory interest, and shall pay all the 

taxes imposed during the term of this agreement upon ores, minerals, concentrates 

or bullion produced from the said claims, other than .income taxes. Not wi thstanding 

the foregoing, Lessee shall have the right to fail to pay any tax or assessment in 

connection with a bonafide contest in any form, concerning the validity of any such 
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tax or assessment, provid~d that they take all steps as shall be reasonably 

required to protect the interest of Lessor, and to take such proceedinr,s as they 

may deem in their sole and exclusive discretion desirable to secure cancellation, 

reduction or equalization thereof. Lessor shall not be responsible for any portion 

of any taxes on machinery, equipment or improvements placed upon the said claims by 

Lessee, unless such items shall be left upon the said claims and inure. to the 

benefit of Lessor. 

10. It is understood and agreed to by and between the parties hereto, that 

Lessee will have the right to sell, aSSign or sublease their rights herein, but only 

upon the written approval by Lessor of any such sale, assignment or sublease, which 

approval Lessor will not arbitrarily withhold. No such sale, assignment or suhlease 

shall relieve Lessee of the obligations and duties hereunder, unless specifically 

~/d of such o~ns and duties in writing by the Lessor. 

~' ~ 11. b8SS0L dftj Lessee shall have the right to terminate this agreement 

at any time hereof by giving thirty (30) days written notice of the election to SO 

terminate. Upon the giving of such notice, this agreement shall automatically 

terminate without further action of the parties, and Lessee shall be relieved of all 

unaccrued obligations hereunder. All structures, machinery, equipment, supplies, 

appliances and tools brought upon the said claims by Lessee shall remain their sole 

and -exclusive property and shall not become affixed to the land. For the period of 

three (3) months following the termination of this agreement, if not in default of 

any of the terms hereof, Lessee shall have the right to remove from the said claims 

any of the property placed thereon or therein by them, provided, however, that 

Lessee shall leave all trackage, mine timbers, chutes and ladders in place. Any 

property of Lessee remaining on the said claims three (3) months after such 

termination shall become and remain the property of Lessor. 

12. The failure of Lessee to make or cause to be made any pa~nt herein 

provided for or to keep or perform any agreement on their part to be kspt and 

performed according to the terms and provisions hereof, shall at the election of the 

Lessor constitute a forfeiture of this agreement; provided, however, that the Lessor 

shall give the Lessee advance written notice of his intention to declare such 

forfeiture, specifying in particular the default or defaults relied upon by him. 

On any default of a payment of money to Lessor, Lessee shall have ten (10) days after 

being notified of the default as herein provided, in which to make payment to Lessor , 

and if such payment is made there shall be no forfeiture with respect thereto. On 

any other default , Lesses shall have thirty (30) days after heing notified of the 

default, as herein provided, in which to cure such default or defaults, and if such 

default or defaults are fully cured within such thirty (30) day period there shall he 

-4-

.. 



no forfeiture with respect thereto. No waiver of and no failure or neglect on the 

part of the Lessor to give notice of a default shall affect any subsequent default 

or impair the Lessor's rights resulting therefrom. 

13. Lessee agrees that all rock or waste material incidental to mining 

operations on the said claims shall be hoisted to the surface and not be gobhed in 

any underground workings without the written consent of Lessor. 

14. Lessee agrees that he is undertaking the work contemplated herein, 

solely upon his own knowledge of the said claims and not by reason of any represent a-

tions made by Lessor or his representatives. 

15. Any notice or payments provided herein shall be deemed sufficiently 

given or made if mailed by registered or certified mail, return receipt requested, 

addressed to the party entitled to receive same, as follows: 

LESSOR LESSEE 
M. Seth Horne W. W. Grace 
3033 North Central Avenue 
Suite 707 

8238 E. Indian School Road 
Scottsdale, Arizona 85251 

Phoenix, Arizona 85012 

except as any party hereto shall otherwise instruct the other party by written notice. 

Any notice or payment provided for shall be deemed to have been validly given or 

made upon the mailing thereof. 

16. The terms, provisions, covenants and agreements herein contained shall 

extend to, be binding upon and inure to the benefit of the heirs, successors and 

assigns of the parties hereto. 

All notices regarding this agreement shall ba addressed to W. W. Grace, 

8238 East Indian School Road, Scottsdale, Arizona, as Lessee, and to M. Seth Horne, 

as Lessor, at 3033 North Central Avenue, Phoenix, Arizona. 

IN WITNESS WHEREOF, the parties hereto have set their hands and 8eals as 

of the date first above written. 

LESSOR 

STATE OF ARIZONA 
ss 

COUNTY OF MARICOPA 

The foregoing instrument was acknowledged this It? d day of October, 

1979, by M. Seth Horne. 

My commission expires: 
Not!lry Public 

October 15, 1982 
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STATE OF ARIZONA 
ss 

COUNTY OF MAIUCOPA 

The foregoing instrument was acknowledged this __ ~~~~/ __ ~ _____ day of October, 

1979, by W. W. Crace. 

Notary Public 4 

My commission expires: 

IO/I3/S~ 
~ I 
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MEMORANDUM OF AGREEMENT 

KNOW ALL MEN BY THESE PRESENTS that M. ETll HORNE j~ nd W ... W. GRACE, 

411f 4'tJ"/(I!ff"Jr.C . 
TOM COLVIN a nd BEN CASE, have entered into an Mufih9 Lease 

Agreement dated September ~~, 1975, with respect to the following named L2Z.......,~ 
unpatented lode mining claims situated in the Tombstone Mining Dishict, 

Cochise County, Arizona. 

Name 

HCRtlf UQ 
110'"( III 

Uo,"e 113 

~orded in Cochise County 

J:1ocket ~ 

--~I~lo~r~ ;1~1~4---------- ----------------- ------------
lior"e 115 
lIorne 116 
Ilorne 117 

Said Mining Lease Agreement so assigned, is for a term of twenty five (25) 

years unless sooner terminated in accordance with tne provisions thereot, and in 

part. gran:s to W. W. GRACE, TOM COLVIN, and BEN CASE the right to exclusive 

possession of said unp~en~ed lode m~nJ ~la.i~s. Ifl or'" A I .. 

J~!t. -a~~4:J ~. -e; f/ J-L 
A copy of said e' t M Mining'~ase Agreement is on file at the office of 

W . W. GRACE, B23B E. Indian School Road, Scottsdale, Arizona B5251. 

Agreement this 3D day of September, 1975. 

_ · __ 2Af~ 
M. Seth Horne 

Ben Case 

STATE OF ARIZONA ) ss 
COUNTY OF ~~ ) 

The foregoing instrument was acknowledged this 
by ~.iI. Seth Home. 

My commission expires: 
October 13, 1978 

ss STATE OF ARIZONA 
COUNTY OF COCHISE 

The foregoing instrument was acknowledged this 3D ~ day of ~fll(lt'!llw~, 
by W . W. Grace. Tom Colvin. and Ben Case. ~ a~ 

Notary bUc 
My commission expires: 

/a-*~9 

• 1 

',,' 

.. 

1975, 



MINING LEASE AGffiEMENT 

This Agreement da ted a s of the .j c'" day of September, 1975, by and 

between M. SETH HORNE, hereinafter called "Lessor", and W. W. GRACE, 

TOM COLVIN and BEN CASE, hereinafter called "Lessees" . 

WITNESSETH 

In consideration of Ten Dollars ($10.00) in hand paid by Lessees to Lessor, 

the receipt o f which is hereby acknowledged, and in further consideration of 

the covenants, agreements and promises herein contained, the parties hereto 

agree as follows: 
to the b~st of his knowledge 

1. Lessor represents and warrants to Lessees that' he owns and has the right 

to exclusive possession of those certain unpatented mining claims located in the 
HORNE 110 thru 117 

NE 1/4 of Sec. 20, T20S, R22E, in the Tombstone Mining District, Cochise County, 

Arizona, as more fully described in Exhibit A attached hereto and by this referen ce 

made a part hereof; that except for rights reserved to the United States with respect 

to unpatented mining claims generally, title to the said claims is free and clear 

of all liens and encumbrances and of all claims and rights of third parties whatsoever; 

tha t the said claims have been properly and validly located under the mining laws 

of the State of Arizona and the United States of America; that the said claims are 

in good standing, subsisting and valid at the date hereof, and that the assessment 

work on behalf of said claims has been performed at the time, and in the manner and 

to the extent required by law . 

2 . Lessor, upon the terms set forth in this agreement hereby leases to Lessees, 

all his interest in and to the said claims for a period of twenty five (25) years from 

and after the date of this agreement, unless sooner terminated or forfeited as hereinafter 

provided. 

3. Lessees shall have the complete and exclusive right of access to and entry 

upon any part or all of the said claims. to undertake any and aU types of mineral 

exploration. development and mining work, together with the sole and exclusive 

right to possession ' of the said calims and the sole and exclUSive right to mine. 

remove, benefica te and sell for their own accoun t. any and aU ore s and minerals in, 

upon, or under th e said claims and the sole and exclusive right to enjoy all 
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privileges, easements and other appurtenances relative to the said claims. All 

ores and minerals severed from the said claims shall thereupon be the property of 

Lessees, subject, however, to the payments of royalties as provided herein. r:{ 

Lessees shall have the right to use, as may be reasonably required in the 

course of activities under this agreement, all waters, both surface and '!;ub-surface, 

on or within the said claims. 

4. Beginning on October 1,1975, Lessees agree to pay to Lessor a monthly 

minimum royalty of One Hundred Dollars (SlOO. 00) per month and all subsequent 

minimum royalty payments shall be due and payable on the 1st of each and every 

• month thereafter during the term hereof. The amount of all such minimum royalties 

shall be credited against Lessees' obligation to pay production royalties as 

hereinafter provided . Such minimum royalties shall be paid directly to Lessor. ! ' ) I-

or ',,,-
Lessees agree to pay to Lessor a production royalty equal to seven percent (7%) 

of the net smelter returns upon all ores and minerals mined and sold from the 

property in question. For the purpose of this agreement, the term "net smelter 

returns" means the net amount received in payment for such ores, minerals or 

concentrates from the smelter or refinery after deduction of smelter or refinery charges, 

cost of railroad freight and taxes deducted by the smelter. No deductions from the 

net smelter returns shall be made for mining or milling costs, or costs of delivery 

of ores, minerals or concentrates to the railroad for shipment to the smelter or 

refinery. In the event trucks are used to deliver such ores, minerals or concentrates 

directly to the smelter or refinery, the cost thereof shall not exceed the cost of 

railroad freight for shipment to such smelter or refinery . Production royalties shall 

be paid to Lessor directly by the smelter or refinery and proper notice and instruction 

shall be provided to the smelter or refinery by the parties hereto, directing such 
I I. _ 1 '/ L 

smelter or refinery to pay the seven percent (7%} production royalty from net smelter 

returns directly to Lessor. In the event a smelter or refinery is not used to reduce 

the ores, minerals or concentrates to the metals therein, there will be no deduction 

I' ll 
from the 7% royalty for smelting or refining charges and royalty payments will be 

ba sed on the total va lue of the metal s recovered. 

5. Lessees agree to cause all exploration, development and production work 

to be done in a good and minerlike manner and to conform in all respects to the 

Page 2 
• The $100 per month will continue for two years through September 30, 1977, and beginning 

October 1, 1977, the monthly minimum royalty shall be increased to the sum of $200 per month 
for a period of two years through September 30, 1979, and beginning on October 1, 1979 and 
thereafter, the minimum monthly royalty shall be $300 per month. 

.. 



mining laws and regulations of the State of Arizona and the United States of America 

as applicable . 

..\ ;' 6. Lessees agree. at their own cos t and expense. to perform or cause to be 

performed the annual labor and assessment work as required by the laws of the 

United States and the State of Arizona with respect to said claims for each assessment 
q 

year beginning September 1.1975. and so long thereafter as this agreement shall 

be in full force and effect; Lessees agree to complete such annual labor and 

assessment work and to deliver to Lessor an affidavit for same in a form suitable 

for recording. as provided by law. on or before June 1.1976. and a like affidavit 

on or before the 1st day of June of each and every year thereafter so long as this 

agreement shall be in full force a nd effect; provided. however. if Lessees term ina te 

this agreement on or before May 1. of any assessment year. Lessees shaH not be 

obligated to perform any such annual labor for the asse'ssment year in which such 

termination occurred. however. in the event Lessees perform work on the said 

claims during an assessment year and terminate prior to May 1 of said year. Lessees 

" shall upon such termination furnish to Lessor an affidavit of the work so performed. i / '-

7. Lessees shall keep the said claims free and clear of all liens for labor 

done or work performed thereon or rna terials furnished thereto. Lessees will permit 

Lessor to post upon the said claims. any non-liability notices provided for by 

Arizona law. and to record same. within five (5) days of the execu tion hereof. and 

Lessees agree to maintain such notice or notices posted upon the said claim s during 

the term hereof. Lessees shall indemnify and save Lessor harmless from any loss. 

cost or expenses resulting from any damages or injuries to third persons or property 

resulting from the operations on the said claims. Lessees further agree to carry 

workmen's compensation and such other insurance as may be required by the Laws of 

the State of Arizona. in addition to adequa te personal injury and property damage 

liability insurance to protect Lessor against liability imposed by law because of 

bodily injury or destruction of property arising from Lessees' activities under this 

agreement. 

8. Lessor or his duly authorized representatives. shall be permitted to enter 

upon the said claims and the workings thereon and therein at all reasonable times for 
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the purpose of inspection, including the books and records, but such entry shall 

be at Les sor' s or such representa tives' sole risk, and shall not interfere with the 

operations of Lessees. 

9. Lessees shall pay all taxes and assessments levied or imposed on the 

said claims, and falling due during the term of this agreement, whether' assessed 

against real or personal property or possessory interest, and shall pay all the 

taxes imposed during the term of this agreement upon ores, minerals, concentrates 

or bullion produced from the said claim s, other than income taxes. Not withstanding 

the foregoing, Lessees shall have the right to fail to pay any tax or assessment 

in connection with a bonafide conte st in any form, concerning the validity of any 

such tax or as ses sment, provided that they take all steps as shall be reasonably 

required to protect the interest of Lessor, and to take such proceedings as they 

may deem in their sole and exclusive discretion desirable to secure cancellation, 

reduction or equaliza !ion thereof. Lessor shall not be responsible for any portion 

of any taxes on machinery, equipment or improvements placed upon the said claims 

by Lessees, unless such items shall be left upon the said claims and inure to the 

benefit of Lessor. 

10. It is understood and agreed to by and between the parties hereto, that 

Lessees will have the right to sell, assign or sublease their rights herein, but only 

upon the written approval by Lessor of any such sale, assignment or sublease, 

which approval Lessor will not arbitrarily withhold. No such sale, assignment or 

sublease shall relieve Lessees of the obligations and duties hereunder, unless 

specifically relieved of such obligations and duties in writing by the Lessor . 
. \ . 

ll. Lessees shall have the right to terminate this agreement at any time 

during the term hereof by giving Lessor thirty (30) days written notice of their election 

to so terminate. Upon the giving of such notice, this agreement shall automatically 

terminate without further action of the parties, and Lessees shall be relieved of all 

unaccrued obligations hereunder. All structures, machinery, equipment, supplies, 

appliances and tools brought upon the said claims by Lessees shall remain their sole 

and exclusive property and shall not become affixed to the land. For the period 

of three (3) months following the termination of this agreement, if not in default of 

any of the term s hereof, Le ssees shall ha ve the right to remove from the said claims 
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any of the property placed thereon or therein by them, provided, however, that 

Lessees shall leave all trackage, mine timbers, chutes and ladders in place. Any 

property of Les sees remaining on the said claims three (3) months after such 

termination shall become and remain the property of Lessor. 

12. The failure of Lessees to make or cause to be made any paynfent herein 

provided for or to keep or perform any agreement on their part to be kept and 

performed according to the terms and provisions hereof , shall at the election of the 

Lessor cons titute a forfeiture of this agreement; . provided, however, tha t the 

Lessor shall give the Lessees advance written notice of his intention to declare 

such forfeiture, specifying in particular the default or defaults relied upon by him. 

On any default of a payment of money to Lessor, Lessees shall have ten (10) days 

after being notified of the default as herein provided, in which to make payment to 

Lessor, and if such payment is made there shall be no forfeiture with respect 

thereto. On any other default, Lessees shall have thirty (30) days after being 

notified of the default, as herein provided, in which to cure such default or defaults, 

and if such default or defaults are fully cured within such thirty (30) day period 

there shall be no forfeiture with respect thereto. No waiver of and no failure or 

neglect on the part of the Lessor to give notice of a default shall affect any 

subsequent default or impair the Lessor's rights resulting therefrom. 

13. Lessees agree that all rock or waste material inciclental to mining operations 

on the said claims shall be hoisted to the surface and not be gobbed in any under-

ground workings without the written consent of Lessor. 

14. Lessees agree that they are undertaking the work contemplated herein, 

solely upon their own knowledge of the said claims and not by reason of any 

representations made by Lessor or his representatives. 

15. Any notice or payments provided herein shall be deemed sufficiently 

given or made if mailed by registered or certified mail, return receipt requested, 

addressed ,to the party entitled to receive same, as follows: 

Lessor 
M . Seth Horne 
3033 North Central Avenue 
Suite 707 
Phoenix, Arizona 85012 

Lessees 
W. W. Grace 
8238 E. Indian School Road 
Scottsdale, Arizona 85251 

except as any party hereto shall otherwise instruct the other party by written notice. 

Any notice or payment provided for shall be deemed to have been validly given or 
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made upon the mailing thereof. 

16. The terms, provisions, covenants and agreements herein contained shall 

extend to, be binding upon and inure to the benefit of the heirs, successors and 

a ssigns of the parties hereto. 

Lessor hereby approves the assignment of this Mining Lease Agreement by 
/ 

Lessees, to H. W . Vogan, Trustre, 625 Capital Na tiona1 Bank Building, Houston, 

Texas, 77002 . 

IN WITNESS WHEREOF the parties hereto have set their hands and seals as 

of the date first above written. 

LESSOR 

M. Seth Horne 

STATE OF ARIZONA 
MARICOPA ss 

COUNTY OF OJmCHUX 

The foregoing instrument was acknowledged this 30th day of September, 1975, 

by M. Seth Horne. 

Notary Public 

My commission expires: 

October 13, 1978 

STATE OF ARIZONA 
ss 

COUNTY OF COCHISE 

The foregoing instrument was acknowledged this 
DC\I«n. 

3c ~ day of Setitli!;lQ8[, 1975, 

by W. W. Grace, Tom Colvin, and Ben Case. 

My commission expires: 

, 7 
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April 13, 1977 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

w. W. Grace, Tom Colvin, Ben Case, Lessees 
c/o W. \1. Grace 
8238 East Indian School Road 
Scottsdale, Arizona 85251 

Gentlemen: 

Re: NOTICE OF DEFAULT and 
NOTICE OF INTENTION TO DECLARE FORFEITURE 
Mining Lease Agreement dated September 30, 1975 
on Mining Claims. "Horne 110-117". NE4 Sec 20. 
T20S - R22E, Cochise Cotmty, Arizona 

Mining Lease Agreement, 
in default and have been 

royalty in the amount 
The required royalty 
thB from September, 1976 

amount currently 1n 

titute the default a for
f the said ~ning Lease 
of the date of mailing 
hereby notified that if 

Lessors by 10 days after 
Agreement is forfeited 

Ly yours, 
RECEIPT FOR CERTIFIED MAIL-30 ~; (plus postage) 

SE NT TOW.W.Grace, Tom Colvin,BEn Case, Pg~T6'l~~K 
__ .c/o._W.W.Grace __ ..... . - --Lessee 

STREET AND NO. Horne 
J~?)_8_~a.s ~ ... I.P.,d.i@ . S_~l:to_~;I,~..L ____ _ 

P.O., STATE AND liP CODE 

Sc.Q.~~~~~.1,~, _ ,Ari~_Qna _ . .85~~1. ______ ._ .. 
. OPTIONAL SERVICES fOR ADDITIONAL fEES 
- RE-TuRN " .. ~ .. 1: Shows fa whom and date deliveie-d-:.:::::-.-'-: .. ' ISi' 

Wi lh deliver y t o addr essee only ........ .... 6Se 
RECEIPT 2. Shows to whom, date and where delivered .. 3S~ 
SERVICES . With deliver f to addre ssee only .. ... ...... . 8Se 

'-O£LI VER 'TO - AD'DRE SS H 'oNiT ·:.· ... ...... .... .... ·.· ..... . : .. -: ... ... ..... ~:.-.-:=:-.-:--50t . 
' SPEC'IAl DEliVERY (extra I;; requi red) . . .. - _. • ' 1 

P S Form 3800 NO INSURANCE COVERAGE PROVIOEO- (See other sic/e) 
Ap r . 197 1 NOT FOR INTERNATIONAL MAil .0.0, .070 0 . • 07 . ••• 
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September 22, 1972 

Agreement of Intent 

It is the desire of W. W. Grace, T. J. Colvin and Ben Case to 

i,A tilt::! 
lease from Seth Horne the Federal Mineral Claims covering the North~ 

fourth of Sec. 20 T20S; R22E in the Tombstone Mining District. 

Said lease agreement to include the usual terms among which shall 

be the following. 

1. 10% royalty net smelter returns. 

2. Do annual assessment work necessary. 

3. Start d~illing progr~m _within 10 days to do said work. 

4. Make drilling information available to lessor. 

5.-- Lease to continue for two years on" above terms and 
and thereafter with a minimum royaity average of 
$100 per month. 

6. Lessee to furnish necessary information and statement 
of assessment work to Lessor. 

7. If Lessee does not start a mining operation wjJ:hin 24 
months, lessor may terminate lease by giving written notice. 

WWG/bs 

:;~::: ' 
w. ti1. Grace 

-"/:~" ;;4 '-
Approved: " / f 1/fV'"' ~ 

Lessor 
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SUPPLEMENT TO AGREEMENT OF INTENT 
dated September 22, 1972 

January 3, 1975 

Under date of September 22, 1972, an Agreement was 
entered into with W. W. Grace, T. J. Colvin and Ben Case to 
lease from M. Seth Horne Federal Mineral Claims covering the 
Northeast 1/4 of Section 20, Township 20 South, Range 22 East 
in the Tombstone Mining District. 

This Agreement remains in full force and effect in 
accordance with the terms of September 22, 1972, except that 
Item 1 shall be amended to provide for a 7% royalty net smelter 
return, rather than 10%. 

MSH :ef 

Approved for ~Les.:~~s 

BY: '~~ 
W ;"'W. Gra<:::; 

APproved: __ ~·~~~~_.~~~· ___ ._~~ ______ · 
M. S. Horne 

Lessor 





I " A:,SIGNtfENT OF RIGHT, TITLf. AND !trn:"REST IN. 'l 
m·:!'ATENl'f.1) ~IINrNC CLAJ~~ 

KNOI·' ALL ~!F.N BY 11{ESE PRESENTS: 

n~T WHEREAS, J~1ES STEWART CO~W~~, an Arizona Corporation, is successor 

in interest of the Ruyer to that certain Agreement dated the first day of June. 

1957. and amended the 21st day of September. 1962. b~ .. and betl-Ieen JA~S STEWART 

cmlPANY. a Texas corpora Hon, as Buyer. and CIIARLESTOH HINES. an Ar hona corpora-

tion, as Seller: 

WHEREAS. pursuant to said Agreement said Buyer cont.rllctf:d to buy all of 

Scll~r's interest in certain unpatented mininR elaiols. described as the Mary .Yo 

Group, located in Sections 25 and 36. TOlmship 20 South. Range 21 East, 

G. to S. R. B. & H., in the Tombstone Mining District. Cochise County, State of 

Arhona; 

NOW. nlEREFORE, JAHES STEUART COMPANY. an A::i::ona corporation. for and in 

consideration of the sum of $10.00 to it in hand paid by 'I. S. HORNE, individually. 

~nd in consideration for ccrtain advances of funds and cl~rtaln drilling and 

testing to be done. and other sood and "Ialuable considerations, does herr.,hy /lell, 

assign, transfer. and convey to ~!. S. UORNE, as his !'lolr. and separate property. 

all of its right, title and interest in and to the following cl;,im included in 

the }Iary Jo Group: 

Uoolery 

It is understood that ,James Stewart Compan>' ",Ul continue makini\ the 'paJl11lents 

to Charleston }Iines pursuant to th<! terms of the aforemention~d Agreement, excel,t 

that M. S. Horne will pay any royalties due that pertain to th~ claim b,~ ing 

assigned by this assignment. 

IN WITNESS ~ntEREOF. w\! have hereunto lIet our han-is thi:l 11 th da~ of J :me. 1971. 

STATE OF A~IZC;~A 

55 . 

COUNTY OF NARICOPA 

JA!':ES, "CHART COHP~'''Y 

. ( -.#./ .f; 

t.~t.t.»t ~ecrctary 

J I l / C_· / "1':·· .1'<...." 

On this, the 11th <lay of June, 1971, the undersillncd Notar~' J'uhl1c, per!loO<llly 
appeared WALLACE O. T~lNER aOl! F.nUARD F. HEROLD, Io;ho acl:nowlt:dp,cd th:!r.lselves to be the 
Vice President and ·~t.llt Secretary, respec tively, of th,! JNIF.f, STf:l.:ArT COHP/\~'V, 

an Arizona corporation, and that they. as such officen; he inl~ authorize:! 'co to do, 
executed the foregoing instrument for the purpo:,:cs there i n ccntaincd, al~d :If.fixed 
the corporate seal of said corporation thereto . 

IN WITNESS WHEREOF, I hereunto set DIy hand autl 

~Ir Commission Expires Oct. 6, 1974 

official SM1. 

. . : .1. ' /~ ~(' 'f-.~., .... '~4 '~ .. 
~;o ta;. y ruh"j-,i,....C-....,'-+-, -Z.4'-. -.---

.. , 
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OFFICE CORRESPONDENCE 

JAMES STEWART COMPANY 

MEMORANDUM August 7, 1981 

To: Steve Halbert 
Harvey Hayes/ 

Re: Federal Mining Claims being purchased from Charleston Min~s, an 
Arizona corporation 

Harvey is familiar with our so-called Suiter Federal Mining Claims being 
purchased from Charleston Mines, an Arizona corporation. Under our pur
chase contract, we have been paying $1,000 a month for these claims. The 
balance of the contract is now down to $2,000. We now need to make the 
necessary arrangements to have the claims deeded to us. Today, I received 
a call from Barbara Topf, 952~175, 4106 East San Miguel, Phoenix, who 
represents the Charles Suiter Estate. She likewise wants to clean-up 
loose ends, including transferring of the claims to us. The following 
questions arise in connection with this matter: 

1. At one time the Suiter family wanted us to buy the Charleston 
Mines Corporation which owns the claims, thereby getting off of 
their hands the necessary filing of Annual Reports, etc. We 
asked for certain information on the corporation, some of which 
they failed to provide; therefore, we dropped the matter. We 
are now considering whether we should have the claims patented. 
If so, would it be better to have them patented by the present 
owner, Charleston Mines Corporation, or should we have the 
corporation deed them to us and then have them patented ourselves? 
Incidentally, James Stewart Company is the purchaser of these 
claims. 

2. We should order a "Condition of Title" and decide whether we want 
Title Insurance from Charleston Hines Corporation as part of the 
transfer. 

Will Steve please work with Harvey in resolving this matter. 

Edward F. Herold 

EFH:vb 
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( JARRETT S . JARVIS 

MELVIN J . OWENS 

WALLACE O . TANNER 

ROBERT '-. OW.ENS 

'-ORREST T . HOYT 

GEORGE E.JARVIS 

ATTORNEYS AT LAW 

913 DEL WEBB BUILDING 

3800 NORTH CENTRAL AVE:NUE: 

PHOENIX, ARIZONA 85012 

January 18, 1972 

Mr. Charles H. Suiter, President 
Charleston Mines, Incorporated 
5008 West Weldon Avenue 
Phoenix, Arizona 85031 

Dear Mr. Suiter: 

TCU:PHONE 264'5257 

James Stewart Company and M. S. Horne have contacted our 
office and delivered to us their files dealing with the purchase 
agreements with Charleston Mines. 

I have read the various letters you h~ve written to James 
Stewart Company and Mr. Horne and have analyzed the agreements 
between the parties in light of the relevant, law concerning these 

( agreements. 

( 

It is obvious from your .correspondence that you would like 
to be able to change the contracts which Charleston Mines entered 
into concerning these properties, however, no amount of wishful 
thinking on your part can change these agreements. 

At the time the agreement was entered into, you were well 
aware that James Stewart Company could not agree to any type of 
production schedule since there was no real knowledge of the 
extent, use, marketability or feasibility of produc~ion of the 
sericite and ther~ had been no ascertaining of the amount of zinc 
and lead sulfites or the feasibility of mining, milling and 
smelting these products. The contract therefore could not have 
had a production clause and did not have a production clause and 
is a firm purchase contract which covers both the federal claims 
and the state leases which you agreed to apply for and which were 
calculated and considered in the purchase price. 

The fact that the state claims were included in the 
original agreement is ~urther verified by the amendment dated the 
21st day of September, 1962 wherein the minimum guarantee of 
$1 ,000.00 per month ~"as reduced to $500.00 per month, and also in 
the second amendment dated the 10th day of July, 1969 when James 
Stewart Company voluntarily increased the minimum payment from 
$500.00 per month to $1,000.00 per month. 



( 

( 

( 

Mr. Charles H. Suiter 
January 18, 1972 Page Two 

Back in 1962 when the reduction to $500.00 per month was 
made, James Stewart Company was contemplating dropping the con
tract for the reason that tremendous amount of money had been 
spent on the property without being able to get a mine in opera
tion. During the approximately three years following the acquisi
tion of the property, James Stewart Company spent approximately 
$260,000.00 in trying to set up a sericite operation on the 
property. The company spent something over $lOO,OOO~OO in clear
ing out the debris and waste materials in the old pit. It set up 
a very large and expensive plant for the purpose of producing 
acceptable sericite and a limited amount of sericite was mined 
and refined. At this time, it was discovered that the physical 
characteristics of the sericite were such that the company could 
not economically produce a sericite cake at the price offered by 
the only known market source for the material and could not be 
produced at a cost which would be acceptable on the open market. 
During this entire period of time, there was never any sale of 
material which would have provided more than the minimum payment 
to Charleston Mines in spite of the investment of $260,000.00. 

I recall quite vividly the glowing terms which you used 
in describing the sericite and its economic feasibility, none of 
which was borne out by the actualities of the situation when pro-
duc tion was commenced. . ! 

~. : 

As a result of the sericite operation, the company did 
develop quite a stockpile of sulfite ores. It was found, however, 
that no smelter would accept . the sulfite ores in their stockpiLe 
condition. One load was hauled to one mill and it completely 
clogged up the.ir entire works. It was found that in order to put 
these sulfite ores in marketable condition, it would require the 
installation of a rather expensive mill which when projected would 
make the entire operation uneconomical. 

Exploratory work was done by James Stewart Company and 
others in order to ascertain the amount of sericite ore on the 
property. The sericite ore contains a certain amount of zinc and 
lead sulfites, however,these are not in a sufficient amount to 
cover the relatively high cost of mining and milling the product. 
It was therefore found that under all conditions, the mine could 
not be economically put into operation as a lead and zinc mine. 

The problems surrounding the mining, milling, refining 
and marketing of the sericite became so numerous that in spite of 
the very large investment, it was impossible to continue a seri
cite operation on the property. 
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January 18, 1972 Page Three 

After it was determined that both the sericite and lead and zinc 
were not marketable, other areas were explored with the possibility 
there might be hard metal deposits on the property. 

During the past five years, the company has done extensive 
geophysical and mineral exploration work on this and surrounding 
property- and has engaged in an extensive drilling program to try 
to determine whether or not there is an ore deposit on the 
~roperty . During this time, the · company has spent approximately 
~400,000.00 on the Charleston Mine and the immediate surrounding 
area in exploration and drilling work. Although Some of this 
work has indicated that the area has Some promise, it has not been 
conclusive enough to find that the area co~tains an economic 
deposit. On the basis of · the work done to date, a mining opera
tion would not be justified. 

I also recall our discussions at the time the contract was 
entered into about the extent of the lead and zinc. on the property 
and its feasibility for setting up a mining operation, however, as 
with the sericite this also proved totally unfounded with the result 
that James Stewart Company and Mr. Horne have spent Some $660,000.00 
in addition to the almost $150,000.00 paid to Charleston Mines : 

In direct reply to some of the items you have raised in 
your various letters, let me advise you as .:follows: . 

J . 

1. You are not entitled under any circumstance to- more 
than the $250,000.00 provided for in the purchase agreement. This 
agreement included the full right to the use of the entire property 
except for the small home located on the Federal Mary Jo claim and 
you reserved the right to the use of that home until $60,000.00 
was paid. As loqg as a minimum payments are made to you, you haye 
no right to object to any use made by James Stewart Company on the 
property or any non-use of the property as has been the case since 
the sericite and zinc and lead operations have proven uneconomiG. 
Nothing in the contract requires James Stewart Company to maintain 
the property in any certain way and your claims regarding this are 
completely without foundation and unjustified. 

2. The position you have taken is really absurd in that 
you do not recognize that almost any other purchaser would have 
dumped this back in your lap in 1962 and with the failure of the 
sericite and lead and zinc operations to be economic, it would 
have been most unlikely if you would have found anyone who would 
have paid you 10 cents for the property. 

3. James Stewart Company in attempting to find something 
which would help it recoup all of its losses and expenses went 
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Mr. Charles H. Suiter 
January 18; 1972 Page Four 

ahead on the hope of finding a hard metal operation and has con
tinued to do so to this date. 

4. As stated before, the state claims were included as 
part of the original contract. This is reiterated by both of the 

anendmen ts . 

5. The company is not in any way in default under their 
contract and there is no basis whatsoever for any of the claims 
which you have been making. As long as the company continues its 
monthly payments as provided in the contract, this is all you are 
entitled to under the agreement • . 

6. There is no basis whatsoeve·r for your claim for 
damages since the company has complied in every way with the 
contract. I am not so sure, however, that James Stewart Company 
might not be entitled to damages against you because of your mis
representation as to the economic feasibility of the sericite arid 
lead and zinc operations. 

7. It should be obvious to you for. another reason that 
the state leases were included in the original contract since the 
contract provides that upon payment· of the purchase price the buyer 
shall have the right to receive 100% interest in Charleston Mines, 
an Arizona corporation, free of any obligations, direct or indirect. 
Since James Stewart. Company is to receive the corporation and its 
stock upon paying the Sums due under the contract, you are entirely 
in error in carrying any value for the corporation in addition to 
the sums remaining due on the purchase agreement. The only value 
which the corporation has to its stockholders is the balance re
maining due on· the contract . 

. 
8. In addition to the $660,000.00 of investment in the 

property, the company subleased the property to two different 
groups, both of whom did extensive work on the property. · One group 
did a great deal of geophysical work including exploratory drilling 
and also endeavored to devise an economical system for producing 
sericite. Both of these groups voluntarily gave up the property 
stating they could not find ~n economical basis for proceeding. 

9. It should also be called to your attention that in 
addition to the above sums, the company has, since theinception 
of the contract, done all of the assessment work on both the state 
and federal claims and paid all necessary fees and charges per
taining to all of the claims. 

If it is your desire to try to get a different agreement 
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from James Stewart Company and Mr. Horne so you and the Charleston 
stockholders might have some additional cash, I would suggest that 
you determine how much you would be willing to discount the balance 
due on the agreement for ·some additional cash and work it out with 
Mr. Horne on a business like basis. 

If you continue to harrass James Stewart Company and Mr. 
Horne, you will leave me no alternative but to proceed with 
necessary legal action to compel you to do so and at the same time 
I will ask for damages for the additional expense and trouble you 
have caused the buyer under the contract and will further ask for 
additional damages against Charleston Mines and its stockholders. 

Very truly yours, 

Wallace O. Tanner 

WOT:ce 

,. , 
J ..... 



January 17, 1972 

MEl-tO TO: Wallace O. Tanner 

llE: CHARLESTON HINES - Suiter 

Charlie Suiter has heen writin~ us various letters and making various oral state
ments to the effect that his contract with us is a "proouction" contract. Also, 
his letters maintain that we did damage to his plant and, therefore, that interest 
is owed on the plant. All of this, disregarding the fact that we have a firm pur-

(~ha8e contract which covers eve.rythinp:. and as long as we. are buying the Charleston 
, Mine under this contract he is entitled to nothing more, as I see it. 

Uuring the approximately three years followin~ the acquisition of this property 
rom Suiter. we spent approximately $ ,;;{ too I 0 (Joe 00 in trying to set up a Sericite 

operation on this property. We spent somethin~ over $100,000 in clearing out the 
debris and waste tIl8. terials in the. old pit. We set uo a very larr,e. and rather 

1
· expensive plant for the purpose of producing acceptahle Sericite, and ",e actually 

ined and refined a LImited amount of Sericite, most of ~!hich was sold to Whipple. 

I 
owever, the physical characteristics of the Sericite were such that ~ .. e could not 
conomically produce the Sericite cake at the price Hhipple was ,,'illin~ to pay. 

I nd neither would our Dlant turn out a refined Sericite that could he sold on the 
, " market. All Sericite tha t was produced wa~ ~old to eit~er !,!hipple or others. 
( 

As .a result of this operation, we did develop quite a , stockpile of sulphite ores. 
wever", no smelter would accept these sulphite ores in their present condition. 

ne load was hauled to one mill and it completely clog~ed up their works. In 
order to put these sulphite ores in marketable condition ~uld require the installa
tion of a rather expensive mill. 

Exploratory work done by us and others has pretty well indicated the amount of 
Sericite ore that is on the property. The Sericite ore is the part that contains a 

V:
certain amount of zinc ' and lead sulphites. The amount of zinc and lead sulphites, 
however, are not sufficient to cover the relatively high cost of minin~ and milling 
the product. Therefore, the mine could not be economically nut into operation as a 
lead and zinc mine. 

The problems surrounding the mining, milling, refining and marketing of the Sericite 
are 80 numerous that we have never deemed it advisahle to undertake this project. 

We have been of the opinion that the Charleston area might be a hard metal deposit. 
During the last five years we have done extensive geophysical and mineral explora
tion work on this and surrounding property, and have engaged in an e~n8ive drilling 
program to try to determine whether or not there is an ore deposit on the property. 
We have spent during this time on the Charleston Hine and immediate surrounding area 
~proximately $400,000 in this exploration and drillinR work. Although to date some 
, our work has indicated that the area has promiRe, still it has not been conclusive 
lugh to say that the area contains an economic depoRit. On the hasis of the work 
e to date, a mining operation would not be justified. 

I 
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.\ numher of v,!ars ap:f) Suiter entered into a ~unillement;}l contract ~.'hc·rehy the 
monthly p3.vments on this contract ~le.re reduced fron $l()()() to ,),)')0 ner !'1onth. Tn 

July. 1069 ~oJ(! voluntarily increased t!H' pavme.nts fro"" ~}()"1 to SInon [)cr month. 

SuitLr.:lnd his ot iH:!r minority m·'lers of Chlr'.c s ton l:1e :\rc ver··' "?ldcriv peorle. 
Thev I-!Quld like to sell Charleston :!ine or ~ pt t~ p. ir e rr :.; :, as r;tpidlv a~; po~sihle. 

lie ilas nothinr, apnarently to rio except to think about this ~roiect and has cnga~ed 
in ."1 lot of letter Irritiug. telcf1hone caJ ls. etc. tryilH'; to i.'l •. iuc (' lIS to huv t 1'e 
C1l:lrleston ' ~inc. He has some fallaciou:, ldea3 t ~lat he C':'!!1 ,,:~t Ti\f)re t!v;1n ollr contract 
calls f ·)r. a .l-:! ' .'" ~a iat~:tn t:la t our contract has hec!l ke~t tn ~(lO ,j force <I1"\d ef fect, 
til:1t '.Ie "In~ !tot i n. ~ c f.tlllt j.n alLY way. and le~allv f,le. have to (10 Ilot idng more than 
;Tl,1ke our naVfficat'1 as provided b:' the contract. 

'uiter maint.1.ins t 1::tt '.-Ie are p.oing beyond. what the mJn1n.~ laHs permit in the activi
ties we conduct at Cl~rleston. Suiter also m~intains th~t ~e owe ~i~ rent for the 
!Iouse h~~ca:.Jsc it if; on one of tile State cllfms, •.. 1Itcl~ ~ .'~ nevr:r ~'ow;h t. 

he present unpaid balance on the contract is $117 400.00 
r contract provides tfi"at upon final paYment ,,'e afe to ohtain his corporation free 

and cl~ar of all ohli~ations. di.rect or indirect. r ,€' "m"es€'nt v:llue" of' his monthly 
payments on the basis of 3% interest l,'o'lld be SR1.2M), 

uiter also is maintainin~ that he m.rns the State clai!!1s fa\" p 111r.b pe d :H all of the 
ork necessary to r,ualifv · and l"hic~~,,:as conter.ll'late'-fA5R<i~pctH~egri~bi\1 ao;reer.lent 
'oul-1 helon~ to us and .... hich are s"ecificall', coven~.:t a~ l:-cinr part of' the contract 
n t ... ,o su::>plemental agreem0nts ulth hi.m. 

To ~;ummarize: 

1. tJe ma:f.ntain that ue are not in :In'' ·.ray in ('{efaul t Hi. th our cont~act \li.th Suiter. 
and that he has no basis for a claim of ':10" type for am'thjn~ "'~at~oever. and 
"'~ ueed do nothing more than continuE'. to make our 1'Ilonthlv payments, unless we 
should rut the operation into prn(juction, in ~hfch C3!';C ~,,(' ·.Jould h e subj~ct to 
the minfmura production paument requi.rements of the contract. 

~ 2. The State claims belong to us . 

. 1. He h:1s no hasis for damar,es nor for intere!';t, si nee t'"1~ crmtrac t does .not pro
vide for either, -'ln~l a~ lonp; as ··-c 1:('~11 t"'P. ccmtr:lct f.~1 full force .In-i effect, 
~e has no ba~i::; for d.'lm<l~ p. s. 

4. The contract specifically states that the house is on tbe '·fary Jo ~edcral 
clatQ and Suiter's rip-l1ts to the hou~e ",-ere linitc:i until ~·-e '1ad [)alrl $6(),OO~ 
on the contract. This, of course, Has accomplished a lonr, t:l.me ago. 

It is re(]uested t!lat you ~'Tite a letter to Suiter al'; our lct?'ll cOlJnc:C'l refuti.ng all 
[lis statements and claims and 5tatin5; that --:e do not \"ant to ~)~ ilarrassed <lnV further. 
as long a~ we arc not in default of our contract, ~\iC!1 we are not. 

::S!i/bl e " S. f.!or!1r-

I 
! 
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P.S. He sub-leased the property to two diffe.rent Rroups, hoth of whom did extensive 
work on the property. The one group especially. did a lot of p,eophvsical work, 
including exploratory drilling, and also endeavored to devise an economical 
system for producin~ SericitE'. Roth of these ~roups voluntarily ~ave up the 
property. 

P.P.S. ~k iliwe, ' since the inception of the contract, dome all assessment work on 
!loti"! tile State and Pcderal claims, and paid all necessary fees and charges 
;:>ertaining to all the claims. 

. • ,. 0'., 

/ 



Mr. Charl .. H. Suiter 
5008 West Weldon Avenue 
Phoenix 31, Arizona 

Dear IIr. lui ter : 

AUCU8t 6, 1964 

Your letter of .June 23, 1964 has been recel"ed in Mr. Horne's office aDd h. has 
referred your letter to me tor B reply. 

Please be assured that it has always been the position of .J .... Stewart OoaapaD1' 
that we would tl"7 in e"81"7 way to get along with JOU regarding the OlarleetOn 
tines property. However, your letter of .y 8, l~ oertainl,. reflects the full 
legal s1gn1ficance of the matters wh.1ch wen d1acuaaed. ~ reGeBOtlatlons 
which reaulted ill the AlDeDded Agr.-.ent were IIOt, in 8117 way. conditioned upon 
the HeJ"OIl II1n1nc 00IlPaa,' desl aDd the atataDent _~ by )IOU that the AllelidlMmt 
is subject to I'ftOO8tiOil at JOUZ' pl •• ure is ill enor. '!he ~t i. cl_r 
aDd was De'W8I' illteoded to be other than a •• tated in the AmendI6Iellt lteelf. 

You are al80 ooapletel,. in error ~ the alleged COIIpeD88 tion for tool., 
pipe, .. oh1De1"J', washins plant, etc. "lb. waah1ag plllDt .... ...., ... WIlder direct 
orden fro. the State of Arizona because it ooastltuted a baurd. All other 
work that bas be4tJl doDe baa been done .a-loU,. tA coatOl"ll1t,. With the eontnct. 
'!beN · .... · 110· .... due JOG fl'Olll' '8bJ"1IOuzv8 other tb&JI the '~ .et ,toftb "' ia ' the 
contract. 

I ... ure that J"OU are .ware that a great aJIIOUIlt of IIODeY baa been expe __ in 
. deYe1op1Dg the pit .Dd the UDdel'p"ouDd ve1u. 1Iz'. a.dea due the w.adeI'pound 
vetn to D1.Det,. feet, wheI"eupoD the old ahaft 8QPPO&"t8 pw _,. .• t the aevent,.-

I fiye foot leN! lD the aer1c1te, aDd • part ot · the .... ft ... l08t. ".... bas 
been 110 daJlace to the pzoperty aDd the property haa been ... 1nta1.lled 1D .uict 
coapliance ri th the apeement. "ftl1s 1.& the exteat of the ".... .t ... rt Oaapany 
li8bUit,.. 

You haM _de an additional point CODCem1Dg the .Jamea .tewart CoaapaI17'S ript 
to grant .ubleasee OIl the pNpert,.. Pl __ be adY1eed that UDder the contract 
.1 .... It ... rt 00Dp8D,J i. IIOt reetricted in ~ wa, in .ubl-a1Dc the property 
aDd CAn do 80 rithout all7 CODa .. t on the pan of Caari_toa Id..nee. 

In reeard to the a •• e.8DeDt work, we hAve beeR ad"Ued that 1Ir. Coppock bas 
informed J'OU ot the work done during the ,... .. 1964. Bw. in .., ... of $4,500 
were expeDded b,. Mr. tiden. At 1.at elpteeD tona of lead aDd ainc ore ...... 
raao"ed aDd llhipped to the smelter. Bbaft No. 5 wa. reopened .Dd ateoded to 
ninety feet, •• preYtouely d18CUS.ed. nu. work ol_rl,. qualifl .. the property 
tor the full .... eelD8lDt work requtr«l for the ourrent ,..r. 



To: -2- A __ t 5, 1964 
1Ir. Char1.. H. Sui tv 

Let .. -.pba.tse acatn that we .re .1way. rilltac to cooperate .nd work with 
you, but that we IRIat .taDd on the ba.t. of our contractual .gr..-eat; .Dd 
UDder th1 •• cr-..t, DOne of the IJatters co.pl.tned of 111 your letter have 
.117 mer! t • 

WOT:d. 

Very truly yourw, 

TANNER, JARVIS .. OIrENS 

Wallace O. Tanner 
Attorney at Law 
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NOTICE OF Notl':"LIA'lILITY 

NOTICE IS lfEREfly ' GIVEN TO ALL PERSONS, that the unde~igned, the CHARLESTON 
~~r:ES, an Arizona Corporatio~ is the o"ner of the Mary Jo Group of Tlrelve (12) 
unpatented mining claims and~the Lessee under .. State of Arizona L:ineral Lease 
So. ,1..786 covering eight mineral claims known as the state Group, all situated in 
the Tombstono /.'lning District, in Sections 25 and 36 Twp 20 5 Ronge 21 E, Coch1.lle 
County, Arizona, the names of "hich and the books and pages of the records in the 
o~fice of tho County Recordor of Cochise County, Arizona, whorein the location 
notices thereot are recorded are os follows: 

IIARY JO GROTJP: Record of Hines Record ot Uines 
Name of claim Book Pa~ Name of Claim Book Page 

Brother George 67 236 Mother Lode 67 310 
1!ary Jo 67 237 L.P.W. No.2 67 3ll 
Pas8~er 67 238 Connecting Links 67 559 
Chiet Justice 67 286 l'08ry and George 67 560 
Father lode 67 287 Sweet.-heart 67 561 
Rare Y.etaI., 67 288 Woolery 67 562 

SUTR GROUP, State of J.rizona !.lineral Lease No. Y-786 covering 
Eieht llineral Cl&i!ll:l narred State No.1; 2; 3; 4; 5; 6; 7 and 8 174 pga 406-.413 

That the said mining claims are no'll under a Production Contract ot Sale to 
the Jams Stewart Company, a Texas Corporation, 1Ihose address 111 3033 North Central 
Avenue, Phoenix, Arizona, and that the lSaid mining clailm are about to be worked 
and operated by the James Stewart COlllpOny and Harlow Jones and the TolI!bstone !.Ilea 
Company of Tucson, Arizona b~' virtue of and throuch a joint operating agreement. 

That the undersiG"ed Charleston Uines corporation 111 not working or operating 
said mne or mining claims, or any part thereof, and does not intend to work or 
operate said lllino or mining claims or any part thereot, nor will the Charleston 
!'ioes purchase or contract to purchase any equipmnt, III!Iterials or supplies tor 
use on said mining claims, nor "ill the Charleston Mines hire or ell1ploy any labor 
to work on the said mining cla1ms, THrnEFCRE NOTICE IS HEREBY GIVEN that the Ohara.
t on l:ines Corporntion ,,111 not be responsihle for the po.yrent to any person or t1.rll1 
for any claim, b111 or debts for mterials, supplies and/or equ1pl!ent tum1ahed, 
rented or sold to tho James Stewart Co~~ny, to Harlow Jones and/or the To~etone 
Ilies Company and that tho said mine and mining claim will not be subject to Dny 
lien or 11ens for any labor, materials, equipment or supplios performed or tnrn1shed 
to the joint operators of said mine and mining claims. 

That this notice 1s recorded in the office of the County Recorder of Coch1ae 
County, Arizona and copies of th1s notice t# are posted et conspicuous places about 
the .... ork1ng area, the collar of the IIhaft, tho entrance to the pit and at the otfice 
entrance. 

III WITNESS WHEREOF, the lloard of Directors of the Charleston }lines have author
ixed" ~Dd ' oro.q:rcd this instrurront to be executed by its Pres1d.ent and Secretary and 
itS' ,C'()tPOra~s . kQal to be hereunto a rfixed, this 2lat day of Febl'\Jllry 1961. 

J.TTESTs ,,,: : ' " 
· ' 1 ' j. ' , ' • 

4 J vI ~ tSd.ul:&tj 
S,eqretary •••••• 

" . ~ :.. . . ~ .. 
. _,' ' : . ':.J:' . ' ' . 
sta~"'Qr' ;A~\~br\a) 5S 

, . , .~O~.'flJ, ~.o.~!:,Y ) 
SubsCri~ end swom to b '·rore rro this 21st day of February 1961 by Charles 

P. • .s~t.~el' ''~s' President or the Charleston ~'ines, !nArhona CC'rpora~1on. 
: ' . 

;r."~t. \/I .'UULU:>A 

o::.un'Y ~ COCHnII 

I ~' . c...:csj ~ . u.~.' : 'WJ&hu, !'~t/JIIVV,J;L"h ' V-" t:;~ I hr . '_' ";: lI'c:.ecI • rwtqt\ .... ,. 

(HARlES H. SUITER 

'

-,::1_=- '008 w.,t WeJdof'l A .. f'lu. ~ ___ " ' 
Ph""i • • Ar irofMII . _ _ ..... _ . _ 

•. 3. .~~_ - FfB ') ·1 19~1 - go 1(} AM 
' ~:r - '-5(.+' :~ .1()!J--- -· p.__ _N~ 

, r,""I'--__ 
, , 

I 0,....\ -~, 01' 

.~ .. 



( 

( 

LEE O. WOOLERY 

TO 

GEORGE A. WOOLERY. 

In._eD' M1 niDi De ed, 

co~, ____ ~$=l=O~.=O=O ______________ __ 

DaledJi.Ugust 8, 1928 

rued QDd Reoorded Oct. 18. 1935 
9 A.M. 

III Reque.' oL.George .11., Woo' ery-

Book~oL! __ uD,"-, .mM ..... ______ --PDGge--122 

•••• and by these presents does grant, bargain, sell, 
remise, release and forever quit-claim unto the said party 
of the second part, and to his heirs and assigns 

An undivided one half (1/2) interest in and to the 
,"ollowing described unQpatented mining claims, situated in the 
rombstone Mining District, in Cochise ~ounty, State of ~rizona, 
the location notices of which ar~ recorded in the office of the 
ounty Recorder of said l.iochise (,;ounty, in "'ook 67 Record ot: 
ines, at the pages set opposi te their names respectively, t o-w 

rothe r George 
ary Jo. 
ass Over, 
hie! Jus t-i c e 
ather Lode, 
are Metals, 

ilothe r Lode 
.P.W.No. 2 

Page 
236 
237 
238 
286 
287 
288 
310 
311 

IN WITNESIJ WHEREOF, the said party of th! f1 rs t part 
s hereunto set his hand the day and year first above written. 

Lee O. "oolery 

state of '~rizona. 
sSe 

of Cochise • 

••••• ( duly acknowledged ~ugust 8, 1928, 
by Lee O. ~001ery, betore J. T. Kingsbury, Notary 
~ublic of vochise Vounty, ~rizon~ Seal Affixed, 
Commission expires 2-1-1932. ) ••• 

10 





.. " 

;-. 

( 

\ 

\ 

AMERICAN EXPLORATION & MINING CO. 

Mr. M. Soth HOlm 
3033 North Cent.Nl Avetme 
Phoenix, Arizona S5012 

Dear Mr. Rorm I 

August 23, 1972 

Enclosed 18 1CUr Data Cnmp1 lAtlon ISport tor the 
Charla.ton M1DB which 7OU . k1 ~ProY1ded ,tor JJDa: 
to ;ieT&lUate~ 'I l'iaw taken the bert.,. or'lDaking a 
Wot'k COW tor ~e It, and I thought 1 t best to retum 
your coW or the-report. and to bring 10U up to date 
on enr activities ooncemlng JO'U" property. - ... 

Om problem baa dow1opaC1 which 18 pre-.ent1nc me 
tl"Cll arr1"f1.ng a!: any concll1s1on-rrom-ycur data. Al
thoagh tho '1"ombstono M1naral a..ene. people 1Dd1aated 
the aTl.1lab1l1ty-ot their property, thOy bl~ not coo-

0 ' c. ':; : ':'i; ' \~~~~~~.,~,:£;t:d·,~aiU~-'~~:~.I~·,;,·, · ·, ! ~~ .. '~"<,.' ." ~ ",.~'¥ . r : 

properties iioul.d be twcenar.r to ft~ tmdel'lltaDd the 
tiM ' problems w vould be tacing in aD e.xplor&tion pro
g1'8lll. 

tbn-.tore. I &1'1. .forced 1zxto • . wa1~ pod.t1.~ .unt.U . 
the-r.LR. pSopI&·decide What . t_· ali"gI01lIg ~ aO~'"" V1t~ 
cut l.euDlng thair intent, I doDtt thiDk t.Ml'8 la Di1ch 
more that I can-·cto tor the pre.eDt. atr geoplvw1ciat in 
San Franc1.oo 18 reTi.v1Dg ;your geopbpiOlJ. ... data and w1l1. 
inrON ma or his 1'ind1qa. I reiain Intere.ted in rour 
property, particular~ tbs psroruiw .ul.t1do II11.mralisation 
l'Jhown-in ~r DDHl4, with the hope . that additional data will 
give .oms 1ndioatiofl-wbnoe a esnt.er or m1tieraliation cCJll1ld 
be located. The t1uure "MiDI are interesting but are not 
oonsiciltraci CQIaIrc1all7 important vhUe other-av,uDs or 
explolat1on ra1D&1n open tor large· tonnage dilaeldnated ore 
bodios. 

I wUl be in touch with you again attar I hi.,. heard 
trom the T .M. R. group. -Until then, m&l\Y' thankll tor the 
consideration)'OU have shown IDI. 

c. B. Gillette 

Regional Geolog1at 
A subsidiarv of placer developm ent limited 

5214 EAST PIMA STREET' TUCSON. ARIZONA 85716 • (602) 326-4411 
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JAMES STEWART COMPANY 

REAL ESTATE INVESTMENTS AND DEVELOPMENT. 

707 MAYER CENTRAL BUILDING 
3033 NORTH CENTRAL A VENUE • PHOENIX, ARIZONA 85012 

602·264-2181 

(: r ,j L t ' 

Mr. Christopher Gillette 
Regional Geologist 
American Exploration & Mining Co. 
5~14 East Pima Street 
Tucson, Arizona 85716 

Dear Mr. Gillette: 

August 3, 1972 

In accordance with our telephone conversation and your 
letter of July 18, there is enclosed a Data Compelation Report 
on the Charleston Mine prepared by Hewitt Enterprises. This 
report does not include a log on the last hole that was drilled 
on the extreme west side of the property to a depth of approxi
mately 3300 feet. 

After reviewing this data and you nr"e interested in further 
pursuing this property, I will arrange with Mr. Clark Hughes, 
our caretaker on the property, for you to see the cores. 

It would be appreciated if you would treat the enclosed data 
and your findings strictly confidential. We would like the 
report returned to us after you have completed your analysis. 

If there is any way that we can be of assistance to you, please 
let us know. Our Geologist is Mr. Clyde Davis of Brigham Young 
University. You have our consent to talk to him or to Loyd 
Hewitt of Hewitt Enterprises. 

Sorry to have been so long in getting this material to you. 

MSH :ef 
cc H. Clyde Davis 

Loyd Hewitt 
C. A. Cosgrove 

Very truly yours, 

" " 7 -' ' "" ,:/"" / ///"./X ,': )/ u: __ 
/( l-- , - 0 '; 

M. S. Horne 
President 
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Mr. M. Seth Horne 
J033 North Central Avenue 
Phoenix, Arizona 85012 

Dear Mr. Horner 

July 18, 1972 

I was delighted to learn from our telephone con
versation today that the Charleston ~ine property is 
available for examination by an experienced mining 
company. I am looking forward to reviewing your data 
and meeting you once you have assured yourself of the 
serious intent of American Exploration and Mining Co., 
and its technical and financial capability, through our 
parent company, Placer Development, Ltd. of Vancouver. 
B. C., to explore, develop, and place economic ore depos
its into production. 

By way of introduction, I am the regional geologist 
for Amex at our field office in Tucson. Our head office 
is located in San Francisco, Californiaat Suite 2500, One 
California Building 94111. We have been active in mineral 
exploration in the Western United States and Alaska for 
nearly 20 years, and at present have in operation Corte~ 
Gold Mines near Elko, Nevada. This is an open pit opera
tion averaging 2100 tons per day through the mill. I am 
enclosing the 1971 Annual Report for Placer Development 
so that you may acquaint yourself with the essential de
tails of their operations around the world. If you have 
any further questions, I will do my best to answer them 
for you. 

As I stated en the phone, my initial inquiry was 
to obtain some general information concerning the avail
ability of your property. We had selected the area west 
of Tombstone as a target for reconnaissance exploration. 
Now I learn, more by rumor, that you have done some deep 
drilling with encouraging results. I gather that your 
findings are closely associated with the Tombstone Min
eral Reserves property and that a consolidation of the 
two properties. in all likelihood, will become a physical 
necessity. I am in touch with the T~R people and they 
appear receptive to a data and property examination under 
conditions similar to your request. 

A subs idiarV of fJlacc{ deve l opmen t limited 

5214 EAST PIMA STREET' TUCSON . ARIZONA 85716' (602) 326-4411 
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Mr. M. Seth Horne Page two July 18. 1972 

I am hopeful that Amex can serve as the catalyst to b 
bring these two properties together (if such is the case) 
and that we can participate in an exploration program to 
evaluate the ore deposit for the mutual benefit of all 
parties concerned. 

The time and place for the data presentation will 
be at your convenience. If you wish management repre
sentatives from San Francisco to be present, so indicate 
and allow one week's advance notice. for me to make the 
arrangements. If not, then I can meet you anytime that 
suits you. I would appreciate a resume of your findings 
as further inducement for the San Francisco people to 
attend. To date, I have been operating on hearsay and 
rumor and cannot give a clear picture of what they would 
see. I have my suspicions that your property is what we 
are looking for and I would like to back it up with some 
of your facts. 

Hoping to meet with you soon, I remain, 

Sincerely yours, 

Christopher Gillette 
Regional Geologist 

. -' . . 

CG.jl 

Enclosure. Placer Annual Report 



· OFFICE CORRESPONDENCE 

JAMES STEWART COMPANY 

December 30, 1968 

To: M. S. Horne 

Charles Freesh called. The Union geologists will be real interested 

in talking to you and will postpone their trip here to the office 

until your return from the East. 

C. A. Cosgrove 

CAC:jm 



December 26, 1968 

MEMORANDUM TO FILE 

Charles Freesh vas in on the afternoon of December 23, 1968, 
to look at the aerial .agnetic maps of the area from Charleston 
to south of Tombstone. He dld not aeem too interested and did 
not ask for copies. I reported to hi. the depth problem vit~ 
these and that new studies were being .. de. 

He asked if Union 011 Company'. geologists could come In and 
look at them. I advised this would be okay. The men who 
may come are Mr. Ken Jones, Mr. McLean, and/or Mr. Bolin. 
We do not knov when they lIligh t COIDe. 

C. A. Co. grove 

CAC:jll 



I 

August 28. 1968 

Mr. ~Kay Sait. 
Computer Update 
72 East 4th South 
~.lt Lake City. Utah 84111 

Dear Mr. Sa1.th: 

Confind.ng our verbal request to your office on Monday, August 
26, 1968. ve would apprecute your delivering to ~icott 
Exploration Sern.ce. Salt Lake City, Utah. Attention: Mr. F. 
K. Wrigbt. one aet of prints and data OIl the Aerial Mapetic 
Survey. mad. by you on the Charle.taD Mine. 

In our prerlous pbone call on Monday. August 19. we requ .. ted a 
copy of the additional 2nd derlvitive vork you had dOD.e. (the 4 
mylars received by our office on August 1 covered the following: 

One ground level 1IUlguetic 
, 000e aeeoad , deri.rl ti". , h. :' ',' , ,' 

One dovavard coatinuation 1500' 
One downvard continuation 2500') 

nt.additional aeCODd derlvitive. have not been received. In 
addition, we ,would appreciate receiving a capy of the whole area 
.. petic data turned out fr01l the ~rn-ent flying wbieb you 
reduced originally. 

We aopreciate your cooperation in tbe above. 

Yours very truly • 

.JAMES STEWART COMPANY 

C. A. Co. grove 

CAC:ja 
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1Ir. H. Cl)'de Davis 
Director, II1neral DeYelopaeat 
Brlp.. YOUDg Un1versi ty 

Augua t 2. 1968 

A-362 s.oot AdIIin1atratioll Bu11d1ng 
Provo, Utah 84601 

Dear Cl)"de: 

Enclosed are two logs for Charleston Holes 1 ADd 2 
bT ICeI1n1cott which were delivered to us yesterday by 
Jolm Phillips of Bear Creek. 

CAC:ef 
EDcls. 

VerT truly JOUI'8, 

C. A. 008grove 



1714 WEST GRANT ROAD 
TUCSON. ARIZONA 85705 

March 19, 1968 
[-

TELEPHONE : 602-624-5547 

Mr. C.A. Cosgrove 
James Stewart Company 
707 Mayer Central Building 
3033 North Central Avenue 
Phoenix, Arizona, 85012 

Dear Clarence: 

f-" 
TWX, 510-837-0252 

--' 
., J 
', ,. f - · 

·'f .. · ' :-. r. I ., ... ' ... . \( ..... ,. 

REGISTERED MAIL 

We have reviewed the data submitted on your Charleston Mine property 
and are returning the following herewith: 

1. 
2. 
3. 

Il/ fd 4. 

5. 
6. 
7. 
8. 
9. 

Jonathan M. Gordon Report - 1950. 
Charles H. Dunning Report - 1955. 
Undated and Unsigned Assay Summary - 1933-1934. 
Heron Mining Drill Logs - 1962 and Assay Record 

Holes 7, 8, 9, and 10 
45 0 Angle Core Drilling across vein. 

General Surface Map - 1" = 60' - Dated 1962. 
University of Arizona Ore Test - 1960. 
Assay Map by Suiter - 1948-49 - Anaconda Assays. 
X-Section #5 Shaft by Suiter . 
Ore Settlement Sheets and Cross Section Locations 

Suiter - 1950 (Plus). 

- ( We have retained the claim map. Currently we are preparing copies 
of our logs of your holes No. 1 and 2. As soon as we have logged hole No. 3 
and make a surface geologic examination we should be in a position to 
made a decision on your property. 

JSP:bjm 

encl. as noted 

§=y~ 
John S. Phillips 
Senior Geologist 



JAMES STEWART COMPANY 
GENERAL CONTRACTORS 

707 MAYER CENTRAL BUILDING 

3033 NORTH CENTRAL AVENUE • PHOENIX, ARIZONA 85012 

602-264-2181 

Mr. R. H. Pickard 
General Manager 
western Mica D1v1sion 
U. 8. GypSUIII Company 
101 south Wacker Dr1ve 
Chicago, Il11no1s 60606 

Dear Mr. P1ckard: 

January 12, 1968 

RE: Charleston Sericite Deposit 

thank you very much tor hav1ng your man, R • .J. Beeman, come to Phoenix 
and visit our Charleston Seric1te Depos1t. Mr. eosgrove ot our ottice 
took him down and spent the best part ot two days showing hiJll over the 
property. 

We d1d not know Juat what Mr. Beckman was sent to do. Apparently it was 
to determine the quantity ot material that we had and how it could be 
extracted. Unfortunately, 1t th11i is the case, Mr. Seekaan did not aeem 
to be properly qualified to make such a determination since his experience 
apparently has been l1mited to quarrying, and he has had little or no 
experience in underground operationa, either geologically or troa an 
operator' 8 15tandpoint. He was cOlllpletely unacqua1nted with thi. type ot 
material; therefore, we concluded that he wa. not sent down to appraise 
the material 1 t.elt . We presume that thia has been done by your laboratory 
.tudies. 

Regcrding the tonnage at Charleston, our drilling .and exploration operatiOns 
have indicated to us that the deposit would yield at leeat 1,000,000 tOO8 of 
refined Sericite, and we think that there ia closer to 2,000,000 tona. ". 
also think from our knowledge ot the Mine that the extraction proce .. will. 
have to be by underground mining methods and that it could not be handled 
by an open pit, dragline or scoop shovel operat10n. We alBO know tl'Olll our 
.tudies that the value of the hard metals in the Sericito veins w11l almost 
cover the cost of mining and milling. Mr. Beckman made it clear that your 
firm ha& no interest in the hard metals. however, these can be readily dis
posed of to one ot the var10us hard metal companies who are or w1ll be 
operating in the Tolnbstone area. 

We are proceeding .... 1th our drilling program to detel'1l1ine what we have in the 
way of hard motals. We have been very encouraged by our findings to date -
enough SO that we have brought in a second drilling rig on the property, and 
two r1gs will be drilling on the Charleston for an indefinite period until we 
have concluded arrangeJ1lents wi th a major coapany to taxe over the mining and 
mUling operation. '11lere is • possibility that the mining operation .. ay not 
touch the Seric1te veins for a long period of tiNe, if At all. 



JAMES STEWART COMPANY 

Mr. R. H. Pickard 
U. 8. Gyp.. COIIpany - 2 - January 12, 1968 

We would appreciate an early reaponae trom you a. to whether or not your 
co.P&n1 has • serious interest in the Charleston Mine or the Charle.ton 
Sericite material. 

I18H:et 

Very truly yours, 

JAMBs STEWART COIPANY 

14. S. Horne 
President 



( 

Mr. H. Clyde Davl. 
1000 North Mountain Avenue 
Tuc.on. Ariaona 

Dear Clyde: 

Jul.y 9, 1965 

We are enclosing .oaae data on the Charleston Mine, 'l'ufnbetOQ9. Ariaona. A group 
i. propo.ing to drll1 to app~te depth of SOO' to 1000' u8inc S" to 10" 
rotary bore. We are requesting your opinion of the propcMed drill loca tiou. 

_. During our IIHMUng a t the IUne early in 1961, we were d1scus8ing a po.8ible 
hole location whUe inepacting the acc ••• ro.d to the pit. It .... our feeline 
at that t1me that a hole to the south of thi. pit ro.d, aDd to the ... t of the 
B1&h Cone Mountain along the probable .econdary "'''l.L.would UDCover a cood 
po •• ibili ty of an enlarged ore body. 6 ~ . 
We bave .ade a sketch, which is enclosed, (Exhib1t I), .bowing the drill po.itiou 
of the Churn Drill Hole #2 bottoming at 345', drilled in 1950, with the super
i_po.ed location of Dla.oOO Drill Hole N8 at 460 drilled in 1962. 

To further refresh your aetllOry, we are enclosing picture8 of the pit operation 
with the DhllOftd Drill bol. C88iDg proJectiac on the aky11ne (Exhibit II) j a 
plotting of the ore intersect8 of both Diamond Drill #8 and Churn Drill If2 
(Exhibit III) iliad. by Dr. Gaines with the Heron JUning OoIIpany; an A ... y Report 
Sumaary (Exhibit IV) ot the ore intersect8 of the DtamoDd drilling of the Heron 
lUning CoIIlpany j • plot ot all intersects encountered in the DtamoDd Drilling by 
Heron Mining OoIIpany (Exhibit V); • plotting fl'Olll the notes of Naah • Vogel, 
plotting _de b7 Dr. Gaines, of the ore intersects of the Ha.h " Voael drillinc 
(Exhibit VI); a Prel1minary GeophYSical Reconnaissance (Exhibit VII) prepared by 
Heinrichs C".eoexploration OoIlIpany, Tucson 'lb.is contains a rather detailed .urtac. 
workings .. p which w11l assist your recollection o~ the property. 

Shattuck-Deon, in their recent exploration ot this property, felt .trongly that 
th.re was a rather large ore body to be encountered in this Mine, but they reco-
.eDded pr10r to any dr11ling that further geophysical research be done to as.ist 
in the bole loea tiona. A copy of the A8.ay reports and drilling log of the Churn 
Drill HoI. #2, prepared by Robert P. T.t.n, Geologi.t, i_ enclosed (Exhibit VIII). 

We are alao furnishing a copy of the Notes on Exploring this Mine by Paul GllllOur, 
Geolog1at for Shattuck-Denn (bhlb1t IX). 

Due to your past interest in this property, we would appreciate receiving your 
opinion of the proposed work anY/or any reaoaaendationa you ai&ht bav. to offer 
in thi. connection. 

Yours very truly, 

JAMES STEWART C<IIPANY 

CAG:.t S"-._, _ 
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SOl ''I'll \\' 1':"·"1' lex 1·1 ..... 1~J\ ... lnr-; (.I ·· ... I( : , .; 

l'II(Ir-;I(?~ 

Mr. ChnrleB ~uiter, President 
Gh~rl~~t0n Mines; Inc. 
SOOR WeBt W~ldon Avenue 
Ph~n1. x, 'r17.oO/\ R503l 

00"1' Mr. :-:luiter: 

Th.IJnk YOll for your letter of March 3. I have had :recent occasion 
to eXAmine Dr. GAines report, dated September 10, 1962, detailing 
/feron Mlnj ng Co~::tny's exploration of the Charleston property. The 
report BtAte~ that five holeB were drilled, four of which cut are. 
In h ,t s reserve est1:Mte for the drilled block, 285 x 305 x 13 feet, 
ht' estlmntes A6,)00 tons of 3.0% Pb, 3.7~ Zn, and 36.0% sericite, with 
.'1 grolH; v.qlue of LL,h9l,700, Rnd Ii net vAlue (at 9.5~ Pb, 11.5 ¢ Zn, 
'!nd $lOO/'I'on ~ricj te) after mining cost of $10.00 and milling cost 
of $12.90, but bf' fore capital costs, of $1,050,000. A recovery of 
A2t of th6 flf ' ricl t (: j s indicated. 

CRlculRtlon on an open smelter schedule at present metal prices 
1 ndicAt.es a net slrel ter return for the lead and zinc in the are of 
Approximately $7.30 pEer ton. If the serici te product is sold at $20 
per ton, net VA lue of the sericite in the are fi ures at 15. 90 er ton, and 
wo see A combined value of 13.20 per ton of ore. ~t present-day 

. (undergrOUnd mining costs, even though the milling cost might be st;b
j f;t A nt1.'llly r~duced from Gflines l figure, due to prodection of the lower 

~~ rRde product., the prof1t. potent1.q1 AppeArs poor. This would be true 
,\ whet.hf'r we were considedng 86,000 tons or 200,000 tons. 

~'or these reasons, I cannot regard the property as being of ITllch 
1 ntf-rf'~ ; t to Heclil. However, when I am next in Phoenix, I would appre
ct-~ the orrortuntty of discussing it somewhat further with Mr. Horne. 

Thank you for bringing it again to our attention. 

Sincerely yours, 

() '-,-") 6) t. fl( rz L/ . , o,-t.~ 

, J Doc~las Bell 
Geologist, Exploration 



( Perforadora Latina, S. A. 
MADRID 21 

MEXICO 4, D. P. 

Mexico City, August 15, 1963. 

Mr. Charles H. Suiter 
5008 W. Weldon 
Fhoenix 31, Arizona. 

Dear Mr. Suiter: 

Enclosed is our cheek for S 120.00, in satisfaction of the 
annual payment due the state or Arizona 'on the Charleston 
claims. 

The assessment work done by us on these claims for the year 
starting September 1, 1962 consisted of S 2,500.00 worth of 
diamond drilling, covering holes # 9, # 10, and part of # 8. 
Dick C9Ppoak can give you any· information pertaining to this 
work that you may need. 

With best regards, very sincerely yours, 

c.c. 
c.c. 

ING. RICHARD V. GAINES 

James Stewart Company. 
Consolidated Minerals, Inc. 

-; 
------'/ 
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Mr. H. Clyde Davis 
1000 North Mountain 
Tucson, Arizona 

Dear Clyde: 

July 11, 1959 

We have received five thousand dollars from the Harlow Jones group tor 
a 30 day option on the Charleston Mine. During the 30 days, they are 
to assemble and put up $45,000.00 additional as a deposit to go in 
escrow to be used for the purchase of equipment and the operat1on of 
the Charleston Mine. 

If they do not have their funds on deposit and exercise their option 
within this 30 day period, we would then be in a position to pursue 
something with you and Minnear. 

Because of your great helpfulness to us. and your interest in the 
property, I was hopeful that something could be worked out with you 
and one of your groups. It was necessary, however, in fairness to 
ourselves, to accept the first bona fide, reasonable offer that was 
backed up with some degree of financial responsibility. 

We certainly have appreciated and I want to sincerely t~ you for 
all of the help that you have rendeNd. I lUll sure that one of these 
days we will be together on something that will make us aome money. 

MSH:da 

Sincerely ~urs, 

JAMES STEWART COMPANY 

M. Seth Horne 
President 



( 

~~ Charles Suiter 
5008 West Weldon 
Phoenix, Arizona 

Dear Nr Suiter:-

I am interested in the production of Sericite, and 
would like to have the following information: 

1. Is your Tombstone property available for lease? 
2. If available, would you accept a contract ona 

basis of a certain price per ton determined by rail
road weight, vii th a small minimum monthlyguarantee. 

I am not interested in any of the equipment on the 
property except the use of the buildings. All that is needed is 
water and power. 

Sericite. 

via air mail 

I am not interested in lead and zinc all I want is 

Have you a geological report indicating the estimated 
tonnage of sericite available without having to lift it. 
If mining is necessary the cost will be prohibitive. It 
should be in a large body formation. 

" .'.~ .•... ...•. .... 

. >:-
~: , . . 

. . :. ~ : . 

to you, may I have your reply 
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Charleston Mines 
INCORPORATED 

5008 West Weldon Avenue, Phoenix. Aritono 85031 

CRAS. H. SUITER, President 

Hr Edward Herold 
James Stewart Company 
3833 North C~ntral Avenue 
Phoenix, Az 85c12 

Dear Ed: 

July 23, 1976 

RECEiVED 

i i :! () j ",O-{;-
\ . .. . . I, ' ,_. 0 

JAMES STEWART COMPANY 
PH OEN IX. ARllON A 

I have paid the $120.00 rental to the State Land Department for the eight 
State claims we hold under State Lease No. M786, and am enclosing their 
receipt herewith to you. For your information the Land Dept. several years 
ago were reluctant to issue rental receipts to unregistered lessees, in fact 
they refused to do it - to avoid confusion lets stick to the old way. 
Also am enclosing their form for Labor affidavit ~hich, after assessment work 
id done, should be filled out, acknowledged, recorded at Court House and 
then a copy of recorded affidavit sent to Land Dept. and one copy to me. 

Am ~nclosing page from ~ay Dirt Mag~zine showing ads of three outfits who 
contract drilling and assessment wrok. Joe Escapule told me abo~t J.T.Murphy, 
Tombstone, Telephone 457-3382, who does back e trenchjng work. Q~en 
trenc 'ng 1S are deep and distributed.Drilling is better. 

I am~sending you an old map I dug out which I used years ago, it should be 
helpful in layi!16 out your drilling, if you do some drilling. On this map 
on the L.P .W. claims are three drcles indicating drill locations about 200 
feet apart or more. I planned to back off 90 feet south of the exposed 
quartz vein ;md drill at L5 deO' ~3 angle to north and contac~ the vein at about 
90 feet or more where it might be mU.ch T·ri.der - 'a sample at surface assayed 
3.9 oz Gold, '81 oz silver and lead 13% - this sample and assay were made 25 
years ago when silver was only 90¢ an oz and could only be sold to Government, 
and I had evid~g~neof plenty copper, zinc and lead. This spot lines up with ~~ 
the State of Mlne about a mile east. Some drilling here would be qualified 
assessment of the highest and might be a bonanza. The 25 yr old assay report 
was taken by me, from a seam in the south-east corner of the old discovery 
shaft - it was less than an inch wide - at 90ft depth it might be a foot or 
two wide and worth going after.Silver now is $5.00 oz, Gold $100/ +. 

I don't know about. the labor requirements of your pState ~rospectihg Permit 
but the 20 Charleston ~laims call for labor and improvements to the value of 
$100.00 on each claim or $2000. Now if you have had someone living in the 
cottage on the property rent fre~,you could probably apply a reasonable aount 
say $40. or $50. per month to ~ssessment laboror,any other neccessary labor 
or improvements that benefit thr claims, in addition to watchman. 

I am enclosing you for your information ~wo A S & R settlement sheets for ore 
sold to them 26 years ago - one to leasors who paid me 25% royalty, there were 
several other shipments - these did not include any of the now valuable serecite. 
I am thinking of the possibility of leasing the top 200 feet of the vein to 
some non-mettalic (mica) outfit The top of the vein (200 ~A~uld cheaply mined 
by bull dozer and drag line, stock piling t.he 1aQ8'". ~,~ 
If I can help you, please co~~nd me. 



t, 

Charles H. Suiter 

August 26, 1975 

Mr Edward Herold, Controller 
James Stewart compan;y 
3033 North Central Aveaue 
Phoenix, Arizona 85012 

Dear Ed: 

~·c 

5008 West Weldon Avenue, Phoenix, Arizona 

~ECEIVED 

" ,. , ' " ;1' " "\''.' ~'Jllir' f\I '~ i J,--,&II_J v \_" . , _ 
PI1()Ci',I/" l-\il : z or~A 

I have your letter of AUgust 20th enclosing your check for $120.00 payable 
to Charleston Mines to reimburse them for rental paid for State of Arizona 
Mineral Lease No. 786. . 

I ant todq forwarding to the Recorder of Cochise County at Bisbee, the 
affidavit of R.B.Crist of ASARCO., relating to Labor Performed and improve
ments made for assessment year 197~1915 on the eight claims covered by 
Lease 786. When the recorded affidavit is returned to me I will forward. 
copy to you along with copy of rental receipt. I do not drive anymore and 
have to rely upon rq kids to d080me errands for me which takes more time. 
I have some mis-giTings regarding the information contained in Mr Christ's 
affidavit and am surprised that it eminated from an ABARCO office, but I'm 
too darn old to bother about it.For one thing I doubt if the factor ot 
contiguity applies. 

I am sorry that the Stewart Company is not able to accept rq offer of the 
sale of rq Charleston Mines Corporation - your reasons are the same as 
mine except I am very old. I have never considered the sale of your con
tract separate from the corporation. 

I regret too, that ABARCO has stopped drilling and intend to drop their 
option - they are doing the same thing it seems in Idaho and other places. 
I suggest that you offer thell a JROratorium on any work that requires JIlOney 
for at least one year or more - we have had metal situations like this 
before and they always correct themselves '- all the mining companies are 
in trouble - Anaconda is a high cost producer and will have to merge but 
ASARCO is auch better oft with IDa.l1Y new ventures ready' to come on stream 
when in a year or two conditionS and prices are right again - S11 ver is 
now about $5.00 per ounce - $10.00 per ounce id predicted - ABARCO and 
its affiP.ates have a potential of 30,000,000. 00 million) ounces per 
year - folks wanting to buy silver bullion should buy ABARCO shares - thats 
what I am doing. 

Kindest regards to all and keep yo~ chins up. 

Sincerely, 



C/. c . 

Charleston Mines 
INCORPORATED 

5008 West Wddon Atlen"t, Phoenix. Aritona 85031 

CHAS. H. SUITER, President April 17, 1974 

Mr Robert B. Crist 
American Smelting & Refining Company 
1130 North 7th 
Tucson, Arizona 85705 

Dear Mr Crist: 

Tel. ' 247-8:J;55 

I do not wish to bother you too much or encumber your files with too r.tUch 

data pertaining to the Charleston Mines, but r believe you told me when I 

talked to you yesterday that you had not been informed in regard to Core 

Drill Hole No. 4 that was drilled on State No. 5 claim - it seems to me 

that this information would be interesting and important to you in connect

ion with· your work in this area so I am giving it to you as it was given to 

me by Mr Horne, President and owner of the James Stewart Company. 

This hole was located just east of the mine road .. when completed Mr Horne · 

told me that the drill hit ore at 1750 feet and continued in ore to 2250 feet, 

a 500 foot bed of sedimenta~ sulphide that assayed 3 to 9% copper, lead and zinc. 

Later they drilled No. 5 about 800 feet north east of No. ~"- I was not told 

much about No. 5 except it was said that it was not quite as good as No. 4 

but it was good enough to induce them to go to Cisco, Texas and buy 23/24 of 

six patented clai.~s, Survey No.3744 from the Hefner heirs for $40,000.00 so 

Cosgrove told me. This No. 5 was drilled on mY Charleston Mines Sweetheart 

Claim. 

I am enclosing you a rough map of the State Leased ClaL~s showing the approx

imate location of holes No. li and 5, also the six claims of Map No. 3744. 

Hole # 6 was drilled to 267 feet on Brother George Claim of the Mary Jo Group, 

Within 10 feet of the 9 foot wide sericite vein btlfthey did not know it. 

No. 7 against my advice was located about on top of the granite ridge formed 

by the three Tombstone Hills, drilled to 3600 feet and of course was a blank. 

Because of the easterly-westerly granite ridge or dike the north half of Sec. 

36 has no water except the Howell Springs but the south half has an abundance. 

I think all the core samples are stored at the mine - there must be a lot of them •• 

On-my north claim of the Mary Jo Group, the L.P.WJthere are three east-west 

parallel quartz outcrops headed toward the State of Haine and could be on the 

same structure - in 1951 when round them one could not own or sell gold and'silver 

only to the Government through the Smelters - then it just was not interesting 

and I did not have the development money anyway - Stewart Company do not know 

about the possibilities of the L.P.W. Claim - they did not listen when I tried 

to tell them. Incidentially for your informstion I worked underground in the 

Couer de Alenes in Idaho years ago across the Canyon from The Hecla - I mined in 

the Mother Lode country in ElDorado County California and at the Charleston near 

Tombstone - so I am no stranger to the mining business. 

Let me hear from you from time to time. My old friend Joe Escapule can tell ¥ou 

a lot about old man Suiter and his Charleston Mine. 

Sincerely yours, 
Chas. H. Suiter 



( 
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AURU.t 24, 1973 

MEMO TO: Edward P. nerold 

1.1: nLX SUltVET XOTIS 

Sub •• qu.nt to our conversation r.,arding Mr. Suit.r's contentioD 00 ........ nt 
work for the State claima, I decided to vi.it the loc.tioD of the propo •• d 
drill aite which we had .chedul.d tor 1 •••• qualif1c.tio~ on Section l6. 

A •• r •• ult the loc.tion now .potted for thb work i. exactly on the 80uth 
line of Clata State 16. agproxt.ately 600 t.et v •• terly of the .outbea.t 
corner, and bears south 7 east frOll 1101e 14. The hoI. t. located by 
Brunton coapaas in & 1Il&nnar "'e c.ll "line in between the;:tvo corn.r.". 
It ya. ,roWld aarked .nd flasged • .... 
On my leavina the property at 6s30PK yeat.rday, I met Mr. Hevlitt OD the road 
aDd advi.ed h1a of this location, ita markings and the iilportance of putting 
the hole at this .pot. Drilling in thi. manner ",ill qualify for both the 
State claia. and the lease. providing the depth is sufficient. 

CAe/Wa 

cc: C.l. Co.grove 
M. S. Horne 

c. A. C08gTove 
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Charles H. Suiter 

( , 

l . 
R C· , 

5008 West Weldon Avenue, Phoenix, ArizonaJoePr.O~!. ." ... . 
f, _t) "" .. _, .... I ' .: J. 

Phoenix, ,r . ',: 

August 20, 1913 Telephone 218-1914 

Mr Edward Herold AUG 2 2 1973 
J ames Stewart CompaJ17 
3033 North CeRtral Avenue 
Phoe.tx, Arizona 85012 

Dear Mr Herold: 

Referring to our telephone conversatioR thi. mobai~ regardiag assessme.t 
werk at the Charlestoa Miaes - in the pa.t ~o years the U.S. Supreme Court 
has made some vital changes iR the interpretatio~ of the 1812 MiniRg Laws and 
oa. authority states !tit .houldbe appareRt to all that that law, as generat
ioJUJ have lcaOWJl it, will Dot survive for mUch more thaJl uother year. Mr Justice 
Douglas sars -that the annual assessmeRt work requirement of the 1872 Act is a 
commaad that assessment work worth o.e hundred dollars be done duriag each year, 
aAd ~ defeasaace iRevitably accrues to the URited State., the owaer of the 
fee title. 1t "The United States, having what Kr Justice Douglas call. "an interest 
in retrieviAg the land." and beiag intent upon ItrecapturiJag mining claimen • 

Under aew regulations a valid ' mining claim must stand up to the test of market
ability at a profit. "In the field of law is the element of good faith more 
important·-

for your information the above are excerpts taken from a definitive legal re
search 'manual pertaining to annual assessment work. The statu. of the Charleston 
Claims and our right to possessory title are fa jeopardT.Assessme~ work cannot 
applJ' to more thaD ten cla.iu i.Jl a group. 

I have made a rough plat and a cORsolidation of the Mary Jo Group of 12 claim8 
and the State Group of eight claims - it is not offered as an accurate map but 
it i. clo •• enpugh to lead oae to the monuments established by the B.L.M Survey 
No. 4599 approved b.1 B.L.M March 5, 1963. 

I have indicated by circle marked No.1 hole on the L.P.W claim - this claim is 
in the trend liBe with Hewlettlts State of Mine and has .ame type of mineralizat-
10. - I took a sample there in 1951 that gave 3.9 oz Gold and 81.3 silver - at 
that time RooseVelt's executive order 208 had gold and silver mining shut dowa 
&ad there was no market for gold and silver except to U.S.Govt thro smelters. 
Am enclosing copy of assay. Hole 1 should be drilled i. one of several quartz outcrops. 

I also show No.2 hole at the north-east cor.er of Chief Justice claim, this 
hole too is in the State of Maine trend. Holes 1 and 2 may give us a new vein. 
Hole No. 3 location is at the bottom of a deep trench I cut across tho vein on 
the west end of Brother George clain in Sept. 1960 who. your neglect forced me at 
laat miAute to do the asse8smeat work. Both walls show plenty of sericite, a 10 
foot hole in bottom will give more .ericit. and extend our vein. 
Hole No. 4 should becdrilled ~ the top of a good looking vei. lying Dext to the 
granite outcrop that was exposed by bulldozer at top or road up on side hill. 
This could be an all new veiR .of copper and silver. 

I caa get these four testa made and sampled and usayed for $500.00 - This will 
take a driller aAd two helpers which are included. Your one JOT Hole will not 
be sufficie.t. I will look to hear from you soon. 
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Charleston Mines 
INCORPORATED 

CHAS. H. SUITER, President 

James Stewart Compa.n;y 
3033 North Central Avenue 
Phoenix, Arizona 8,031 

Dear Mr Herold: 

5008 West Weldon Avenue, Phoenix, Arh::ona 85031 

August 28, 1913 

Attention Mr Herold AUG 3 0 1913 

I have spotted on my claims map the location of the assessment validation 
hole being dri11ed on the Mary Jo Claim North 630 West 240 feet from the 
south-east .comer of said claim and I am sorry to sa:y it does look IO'Idl'Ood.. 

According to Johnathan Gordon, a former Tombstone Mining Geologist, who was 
fam:l.l..1ar with the Tombstone Mining District and the Charleston olaims, there 
is a 50-50 chance -that your drl.ll. rig is parked on the top of an andesite 
dike that out-erops at a point 90+ feet north of the collar of the Brother 
George No.5 sha1"t and runS eastward formii'lg the footwall of our sericite 
vein, an unlmown distance - Nash No.2 churn drill 126' south of Mary Jo No. 3 
shaft oontacted this andesite at a depth of 340 teet. 

lbe gu.lly east of the old working and the two houses marks a nozth-south 
cross taul t outting the andesite and blocking our sericite vein - according 
to Gordon the vein divides here, one forking north east toward Connecting 
Links claim and the other fork south east - in this direction a hole dug for 
power line pole hit sericite at two feet~ East of the gulley Nash and ~ten 
corea. a hole at the south end of a surface scalped area in . the andesite tor 
total depth ot 300 feet. Your chances in between the forks are slim. 

Under the Mining Laws as theT have been revised the past two ;years, assessment 
work on a claim must benefit -the cla1Dl - since it is already' known that there 
is a subStantial miner&l.deposition on the Mar,y Jo claim it cannot be benefitted 
further ' by the hole you are drilling and might be damaged - also this hole on 
the MarT Jo will not benefit the -several claims lying to the north and west. 
It is doubtful. if this Mary" Jo qualifies as adequate assessment work. 

The drUl hole on State No.6 claim must be located well north of the south 
line ot the -claim. Twenty years ago Neil Vogel 8hipped five cars of good but 
oxidized ore from a patented claim just south of road, I have copies of settle
ment sheets, this hole of yoUrs may give you the same at about 100 feet and 
watch out for rich silver pockets at shallow depth. BecalUle of future need for 
more water drillers should carefWl)ly check aild measure water tables - there 
is no water in north half of Section 36, but plenty in south half near and 
below road. I would like a coPT ot the log of each well or hole. Thank TOu ••• 
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Charleston Mines 
INCORPORATED 

( 

CHAS. H. SUITER. President 

:'!r Edward :1erold 
James Stewart Company 
Hayer Central Building 
Phoenix, Arizona 85012 

Dear Mr Herold: 

5008 West Weldon Avenue. Phoenix. Aritona 85031 

May 3, 1972 
; ," . .", i= , r ~ 

, . 
I , , l - L.. J .. 

I thank you for mailing me the Charleston check which was received yesterday. 

.' 

I got a little kick out of your mentioning the sale of the Charleston Mine. 
Early in the deal I had a Howard Davis, an Engineer, and a Mr Logan from Mid
land, Texas who had studied the property, worked out their plans for operation 
along with the Charleston side of a deal, then I took them to see Mr Horne. 
They were sort of over whelmed by the affluency of the Stewart office and they 
wondered why Stewart did not put the mine in operation then Mr Horne told them 
in effect that the mine could not be profitably operated and they quit cold. 

Then a year or two later a Hecla Engineer spent part of three months examining 
the mining property, about the time he was ready to start serious negotiations 
he met Howard Jones who told him that he Jones,owned the mine. That was the 
end of Hecla's interest. 

At the outset there was no intention and no prov1s10n in our agreement, for a 
sale or assignment of the mining property. when this became apparent, although 
my help was never solicited, I offered my help and co-operation to the Stewart 
Company in their efforts to make a deal - I did this for the reason that I am 
certain that no major company will enter into a deal based on our present agree
mentfor the reason that it is not a mining contract - major companies have their 
own special forms of contract which they insist on using which requires contact 
with and co-operation of the record owner. Had the mine been put in operation 
and production as originally intended I have felt that between the Charleston 
Mines and the Stewart Company the implications and ambiguities in the agreement 
couls be amicably worked out - major companies demand specifics. I am still 
ready, able and willing to help the Stewart Company in any reasonable way. 

I have made allowance for the fact that the Stewart Company are not experienced 
mining folks - they have acted upon a lot of bad advice and most everything 
thye have done has been contrary to sound mining practice. Under the mining law 
and numerous court decisions it is their duty to protect and preserve and im
prove our mine and the Mary Jo claims in an effort to eventually produce min
erals - that was the intent of the Federal Mining Laws in the first place. 
Instead they have destroyed our property and down-graded the mines mineral 
potential. 

(1) 

f 



Charleston Mines 
INCORPORATED 

5008 West Weldon Avenue, Phoenix, Ari~ona 85031 

CRAS. R. SUITER, President 

Mr Edward Herold, James Stewart Company 5/4/72 page 2 

I have a copy of a recent treatise, a legal research manual pertaining Ito 
annual assessment work and maintenance of possessory title to unpatented 
mining claims published by the Rocky Mountain Mineral Law Foundqtion. 
In the PREFACE it states; n all miners and prospectors should know by now, 
the United States Supreme Court can --and does--change the mining law. And 
in this there is a lesson: The mining law is not immutable: the courts are 
not insensitive to cshanged conditions, and. lawyers and mining landmen must be 
alert to recent developments in the law of assessment work, a subject of 
grcsat importance to small prospectors and large mining companies alike." 
"The manual treats Of the general topic of assessment work under the General 
Mining Law of 1872 - now a century old, when it should be apparent to all 
that that law, as generations have known it, will not survive for much more 
than another year." 

The Manual further s ta tes "There are pending in Congress a number of bills which 
would eliminate all vestiges of the 1872 law and make prospecting on the public 
domain, particularly, and mine development and mineral production to some 
extent as well, discretionary with some elected or appointed official of 
the Executive Branch." 

The above is a few of the high points - our mining Laws have been abd are 
very liberal and generous which many people of the present generation. have 
come to resent - Conservationists and others are advocating that old mining 
claims on public lands that are not producing mineral be retrived by the 
Government and then lease to qualified oper&trs(miners) subject to a royal
ty to the Federal Government. 

Since 1947 to 1957 inclusive, the Charleston Mine was under production. dev
elopment and ore sales - since Stewart come in 1957 no mineral has been 
developed, produced and sold - this places our claims in jeopardy. 

If Howard Jones had talked to me before he made those two shipments of dirty 
ore that did not pay the freight, I would have told him how to adjust our 
classifier and he could have rewashed and sold $60,000. in metals. The record 
of my shipments show that I did it to the extent of $40,000. out of 4000 
tons of crude ore with the sericite going down the creek. It would have been 
a simple process - the ore was handy to the mill and he had help of the two 
boys from Seattle - Dohorty and Clements. 

There is much more that should be talked over but I am limited for time and 
space. This letter is intended to be helpful and not to harass anyone. 

Sincerely, 
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Charleston Mines 
INCORPORATED 

5008 Wesr Weldon Avenue, Phoenix. Aritona 85031 

CHAS. H. SUITER, President August 11, 1971 R E eEl V E 0 

? 

Kr Edward F. Herold, Controller 
Ja:mes Stewart Company 

AUG 13 197"1 

JAMES STEWART COiM'Aifi 
3033 North Central Avenue 
Phoenix, Arizona 85012 

Dear Mr Herold: 

PHOENIX, AnlZO~~A 

I am enclosing you a copy of the recorded labor affidavit with 
respect to the assessment work on the Charleston Mines claims 
for the current assessment year along with receipt of Arizona 
Land Department (copy) for the annual rental of $120.00 paid by 
the Charleston Mines. I am returning your check for the reason 
that the rental has already been paid. Since the eight state " "_ 
claims are on a year to year basis we are advised that in order 
minimize an already confused situation the Charleston should 
pay the annual rental even tho Stewart Co~ have the benefit 
of the water therefrom.- - -- - - -
- - ---

II These eight claims are the ones that Turley and Cosgrove did not /1 
want to be bothered with. I started to locate the eight claims 

. in 1954 and run into trouble with the State Land Department who 
advised me that all of Section J6 was state school land and before 

It 

I resumed mtping operations on the Mary Jo I must obtain a State 
Mineral Lease. I fought with them several months before I could 
convince them that our claims were located in 1928 on federal land 
that~as not surveyed until 1947, therefore we had prior rights. 
I finally convinced them - see enclosed Land Department letter. 

In the spring of 1957 I resumed my job of locating the state claims, 
working alone. I had mapped the new claims surrounding and extending 
the claim lines of the Mary Jo group and at the time of our deal I 
had four of them measured and monumented. I wanted these eight 
claims for the reason that they offered the only source of and ade
quate water supply for the Mary Jo mine. Turley was not impressed 
but to placate the "old Man" a vague reference was' made to the claims 
with no agreement on the part of any one to buy or sell. 
------ ----. ------. -- - ...--.. - - . - - . -- - -. 

The Stewart Company mining venture in Cochise is in quite a mess, 
and I am one of the few parsons who can help them as I have offered 
many times to do over the past fourteejl years. The potential of our 
State Claims in Section 36 is far beyda the capability of either 
the Stewart Company or the Charleston Mines - some major mining 
company must join us and in this connection a full disclosure of all 
conditions must be made - let us work together in this undertaking 
that promises so much. . 

Sincerely, ~ ..... 

President 
Charleston Mines. 

II 
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Mr. Charle. H. Suit.r. Pr •• lelent 
Charl •• ton Min •• , Inc. 
5008 We.t Weldon Avenue 
PboeD1x, Arizona 85031 

Dear Mr. Suiter: 

Augu8t 3. 1971 

Enclosed i. J .... Stewart Coapany check in the -.aunt ot $120.00 
payable to Ariaou State Land Departaent in paYlHllt of aftDual 
rent due for Lea •• M-786, which are the eisht Stat. clafaa 70u 
ar. .elling to u •• 

'or purpos •• of the attidant, Bol. '5 was drilled on the Sweet
heart claim and Hol. 16 on the Brother George claim. Bol •• 1Mr. 
drilled by Joy Kanufacturial Coapany, 900 Woodlaad Avenue, 
K1c:hiaan City, Indiana 43660. Rol. 15 va. cOlaelLced Auaust 3, 
1970 and coapl.ted Octob.r 13, 1970. Its total d.pth ~. 2528 
fut. Hol. 16 vas coaaencad on October 16, 1970 and drill1n.a 
va •• topped October 20. 1970 after~ drillinl to a depth of 237 
feat. 

In addition to the expenditur •• tor drilling durinl the curr.nt 
y.ar, con.w.tinl t ••• conC.minl tb •• e claim. v.r. paid to 
Hr. C. A. Cosarn., uov retained on a consulting baah witb 
our coapan1, alld to H.vitt Enterprilea, It..D. 11, Box 97SA, 
Sandy. Utah 84070. for leopby.iea1 work. 

P1 .... let .. know if you n •• d additional information in order to 
.ian the etfident. 

IYH/bde 
!De. 

ccs C.A. eolgrOV. 

Sincer.ly yours, 

Edward F. Herold, CPA 
Controller 
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Memo to Mr Horne: 

CHARLES H. SUITER 
!S008 WEST WELDON AVENUE 

PHOENIX, ARIZONA 85031 

July 1, 1911 

I : 

D r- (' I~ j 
I \ 1. _ J . I 

P: 

The Copper stained rock I told you about, can be found at a spot about 
1200 feet more or less west and north of the gate that enters onto our 
mine road. This green stained rock as I recall, is not a surface outcrop 
but comes from a shallow hole that was dug by old-tillers. Twenty years 
ago there was plenty of it in evidence but rock hounds depleted the pile. 

<-\ .' 

About this same spot can be seen evidence of some old trenching work where 
a miner took out $45000.00 in horn silver (Cerargyrite) and never got below 
his shoulders - according to Johnathan Gordon, an old Mining Engineer who 
spent most of his adult life in the Tombstone ' area. Years ago it was a 
common opinion that this area concealed m&n7 rich silver pockets - your 
core drill might find one good enough to sink on. 

I have always been concerned about our claims markings - our JIlOnwnents arid 
POl5ts. In 1962 Robert Lenon, Mineral Surveyor, .. de an official .ap at our 
twelve Mary Jo claims which WaIS approved by the Bureau of Land Management -
Lenon marted the corners with a pipe sunk in the ground and a brasl5 cap all 
of which could be obliterated by a bull-dozer. According to Lenon's map the 
south-west corner of the Woolery claim is almost directly under the Telephone 
Line. From this point west about 300 feet there should be a 4 x 4 post set on 
the Land Grant (Tenneco) fence line, m.arking the north-west corner of the 
State No.2 claiJa - 600 feet south there should be another 4 x 4 post marking 
the south-west corner of State No.2. It might be well to check these and 
other claim marking. Cattle some times rub them over and some two legged 
animals steal them. 

In rq humble opinion .p~ll, the three Charleston Hills, almost in line 
north-east and south-west, are surface evidence of only a part of a massive 
intrusive granite . ridge or dike and it appears to me that:vour drill hole, 
located between and in line with the hills, may be over the top of the . 
intrusion and therefore you may contact the Magma granite at a higher level 
than you expect. The location doel5 not appear favor able to find a sediment
a:rr mineral deposition at depth but for your sake, I hope I am wrong. 

My best wishes for your good luck. 

,. .. 

I 

I. 
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June 21, 1971 
RECE!VFD 

Jt 'N ·9 I) 10 " 1 \.) .... I.J . : .. 1 ! Mr. M. S. Horne, 

3033 N. Central 

Phoenix, Ariz. 
JAMES STEWART C/JrllPANY 

Dear Mr. Horne, 

Mr. Suiter's letter June 8, 1971 

alle~es error on my part in the location of 

Drill Hole #1 on the map sent to him. 

Mr SutHer is coofus i ng our Diamond 

Drill llole locations which I had shown on 

the map with the second of three churn drill 

holes. The churn drill holes were drilled 

looking for water, the assaying of the second 

being incidental. We do not consider them 

of any value, geologically, as all three are 

within the volcanic sill. The three churn 

drill holes were drilled about 1958. 

very truly, 

PHO::NIX, Ai{!z';)NA 
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Charleston Mines 

I 
I 
I 

\ 

\ 

INCORPORATED 

CHAS. H. SUITER, President 

Mr M.S.Horne, President 
J 8J'11.e~ Stewart Company 
Phoenix, Arizona 85012 

Dear Mr Horne: 

5008 Wesr Weldon Avenue, Phoenix, Arh::ona 85031 

June 8, 1911 F?ECEIVl:L; 

Re: State lfineral Lease No. 786 

I have received from the State Land Department a statement for $120.00 
for the annual rental on our eight mineral claims for the .' •• >u.IcJ,. 
year due August 19, 1971 along with form'for reporting material remoy:r 
ad from said claims and for reporting and filing the usual assessment 
work affidavit. 

To assist · me in preparing the required affidavit, will you ldndlytell 
me the names of the drilling contractor who drilled holes No. 5 and 6 
and the approximate depth of each hole, and the names of other persons 
who had a part in the drilling or any other work on the claillls? I am 
certain that the cost of these two holes vas in excess of the required 
$2000.00 expenditure for the assessment year 9/1/70 to 9/1/71, for our 
twenty claims - 12 in the Mary Jo Group and 8 in the State Group. 

Several months ago I gave you a map on which Mr Cosgrove plotted~the 
location of your several drill holes and returned to me. I suggest that 
he JIlight be wrong about the locations on the claims of several of your 
drill holes. He shows No. 1 hole located in the north-west corner of the 
Father Lode claim. This hole was actually drilled about 200 ft east of 
the s/W corner of State Claim No.5 at a point considered to be about the 
center of the Eight State claims for which it vas the discovery or Locat
ipn as it is nov called. This hole was 476 ft deep and assayed a trace 
of gold for al:nlost ita full depth, it JUde 10 to 12 gallo. water per minute. 

The water well was drilled in the south-east corner or State No. 6 claim, 
it was not sampled but it should have been. Well No. 4 Mr Cosgrove shows 
about properly located - it is located by IffY'measurement about 810 ft 
north of the veIl on a directline between the well and the .30 ft tank on 
the hill to the north. Of ~urse a holes location and. elevation is not 
important unless an Engineer wishes to correlate the romations and struct
ure between holes which is a good practice. I have not the least idea 
where holes No. 2 and S should be shown on the clat.s map. 

~ 

\ Kindly send me 

"'-----' 
the assessment work information. 

Very truly yours, 

Thank you •••• 

Charleston Mines •••• 
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CHARLESTON MINES INC. 
SUCCESSOR TO 

CHARLESTON LEAD MINES COMPANY 

CHARLES H . SUITER 

GENERAL MANAGER 

Mr M.S.Horne, President 
J ames Stewart Company 
3033 North Central Avenue 
Phoenix, Arizona 85012 

Dear Mr Horne: 

UNINCORPORAT~D 

BOX 347 

TOMBSTONE. ARIZONA 

Office: 5008 W. Weldon, Phoenix, 85031 

January 11, 1971 

When I talked to you some time ago about your core drill hole # 5, you 
mentioned that the formations your core drill encountered were badly 
disturbed and showed no correlation or conformity with the formations 
your drill intersected in your # 4 hole. 

After we timbered No. 4 shaft I attempted to drift to the east on the 
52 foot level and immediately encountered what I thought was just a 
big rhyolite boulder but after cross-cutting both north and south right 
angle to our vein we found it to be a wall probably related to the cross
fault some competent engineers have predicted. When we needed an exit at 
the east end of the pit we had to drill and blast to get through the wall. 
and into the nearby gully. This cross fault very likely accounts for the 
unconformity of your holes II 4 and II 5. Johnathan Gordon,.a noted mining 
engineer and metallurgist, and long familiar with the Charleston Mine ~ . and 
the Tombstone area, contended that our sericite vein split or forked to 
the north through the Connecting Links claim but to the south he would 
not state, caused by a cross fault north and south that was marked by the 
gully east of the pit. 

I am enclosing· you one of my old ungroup~ maps showing the relative locat
ion of ~ No. 4 shaft both on surface and underground and the wall by 
red line. 

It has long been my opinion that the Charleston sericite vein is a big 
chimney that has sneaked into the south side of the wide altered zone 
bringing up with the sericite much copper, lead and zinc sulphides from 
what could be an immense body of rich ore. A 3000 foot hole drilled on 
the structure and in the faulted zone might have been very rewarding. 

My Charleston Mines Corporation will hold its annual shareholders meet
ing Monday January 18th 1911 - if you happen to have some encouraging in
formation in the meantime, I will be glad to have and report it. 

RECEIVED 

JAN 13 1971 

JAMES STEWART COMPANY 
PHOENI)c', ARIZON~ 

Sincerely yours. ~. 

President 
Charleston Mines 
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Charleston Mines 

INCORPORATED 

5008 West Weldon Avenue', Phoenix 31, Aritona 

CHAS. H. SUITER, President December 26, 1910 

, L" ' J F \:' I. . 
Mr M.S.Horne, President 
James Stewart Company 
Phoenix, Arizona 85012 

Dear Mr Home: 
. ~ , 

I have received £rom Hr Cosgrove the cl~ map showing the approximate locat
ion ot yourNlI6 core hole recently- drilled, whioh location appears to be quite 
close to the Hash I 2 hole., 

Fro.· ~ old tiles I have resurrected Dr Gaines' report on the Charleston Mine 
dated Sept. 10, 1962 and his Tery' good surtace Jaap ot the mine area. This JU.p 
shows th8 tiTe vertioal holes core-drilled by- Na8h-Vogel and their churn drill 
hole I 2, also tiTe 45 degree anile holes ~ed by Dr Gaines (Heron Mng Co.) 

The Gaines Report states that Huh II 2 hole, located 340' west ot Heron # 10, 
interaected 16 teet ot Sericite (true width 9'>. With this iD!onution it was 
hardly worthvb:1.1e to drill your II 6 in praotically" the same area. There are 
s8veral • .are , desirabie and perhaps .ore intorJlUltive drill locat~ons, lata on 
the strike of the Tea 150 or 200 teet west ot Nash I 2. 2nd: in the bottOli ot 
the pit, a horilontal core bole in the south wall to locate the position and 
slope or angle ot the granite wall and to test the Tein lying against the gre
ite and the &rea 1a between. lrd. a d.eep hole 1.Jl the structure or tault a~
blatelT 400' north ot north bank ot pit and abol1t on the vest l1De of the Cb:1.et 
Justice c1a1.a - because ot a north-south fault cutting the Tein, care IlUSt be 
exercised. and not get too tar to the east. 

In ,his report Dr Gaines states on page 10, in an area trom 40' east ot h1.a I 7 
, to 40' vest ot I 10, 265 ft by 305 tt deep, there is 86,000 tons ot sulphide 

and serioite ore, which he states, attar ~~ JdJHng, treight and taxes 
will net $1,050,000. figuring in 1962 lead at yt¢ and sinc at lli¢. Today"a 
prioes are Lead 14t~ and sine l5¢. 

The Gaines report states further, -There is every reason to expect that this 
SaJle tonaation should continue in depth, to double or JIOre the 30S teet. In 
addition it is known that Hash';'Vogel intersected 16' ot sericite (9' true width) 
in their hole II 2, also sericite is visable in an outcrop on Conneoting Links 
over 1100' If 75 degrees east of the pit. Obviously there is plenty- ot roo. tor 
exploration with the promise ot .ultiplying present reserT •• several told.-: 

On page 4 Dr Gaines states: ~uly has upped a IU.jor East-Westtault which 
puses through the Charleston Mine areo. .. This tault is supposed to be one ail. 
long, --- then it IlUSt be considered that this altered sone continues SOlIe what 
farther to the north, perhaps two or three hundred teet north ot the present 
worldng, to where the taul t actually is.-

Dr Gaines' report confil'1l8 rq long contention that exploration work should be 
conducted near the known aineral Tein and north of the pit. 

Sincerely )'OUrs, ~ ~ 
Charleston Mines ••• 
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Mr. Charles H. SuJ.ter 
5008 Wee t Weldon A venue 
Phoenix 31, Arizona 

Dear Mr. Suiter: 

October 18, 1965 

Reference is made to your letter of Septeaber 21, 1965 wherein you 
transmitted copies of the affidavits relating to assessment work for 
the Charleston lIines. I have delayed this letter pending a .. eeting 
w1 th 1Ir. Harlow Jones, but as this rill be further delayed, I f el t I 
had better answer your letter. 

We were pleased to hear of )'Our feeling. concerning the prospect. 
or the vein continuing to depth aDd the posaibUi ty of copper being 
the oo.lnant ... tal at the greater depth •• 

We concur with your recommendation that a horizontal hole drilled 
into the south wall of the pit would reveal interesting inforlDlltion 
on the outcrops occurring above the pit. nus suggestion will be 
relayed to 1Ir. Jones and hi. group. 

. ~. ' 

'!be prel1ll1nary proposed core drill hole waa DOt 800 to a 1000 feet to 
the south, but just over 250 further IIOUth .... ured fl'all CD2, designed 
to intercept the vein at top depth of 800' as. __ iog s ... vein dip. 
However, it WIle also reco..ended that DO drilling be done prior to a 
geoph,J.ical study and an I. P. tracing of the property to properly 
aeeertain the proper bole locations • 

~ We have DOtlfl~ the Jones group of the churn drill boles which were 
drilled to aeareh flr water and furnished thaD with as.ay 1nfonDatlon 
received. 

To avoid any recurrence of ill advised financial expenditures on the 
.ubject property, it is our intention not to sink a shaft as proposed 
in your letter nor to invest in a mill unt1l the ore body has been 
detendned, both a. to extent and · content, and the IIIUl then properly 
engineered. For th1e r_aon, w. aust take .xcepUon to your deadline 
of production by April 1, 1966. 

We propose to keep you advl.ed of progrese IISde in any negotla tiona 
and in develol*ente occurring. 

Very truly yours, 

JAIlES STEWART <XIIPANY 

C. A. Cosgrove 
CAC :lp 
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Charleston Mines 
INCORPORATED 

CHAS. H. SUITER, President 

Mr C •. L Cosgrove 
James Stewart Company 
Phoenix, Arizona 85012 

Dear Mr Cosgrove: 

5008 West Weldon Avenue, Phoenix 31, Aritona 

September 21, 1965 

l; 

Enclosed is copy of assessment affidavit relating to the Charleston ~~nes -
the original has been recorded in the records of Cochise County. I am not too 
happy over the sufficiency of the work indicated in the affidavit but since 
y~ Jones is on the property and is presumably continuing some work, it will pass. 

In your letter of the 30th August you stated that you had the impression that I 
did not believe that the vein extends to any appreciable depth - on the contrary, 
it is my opinion, based on information gleaned from several competent engineers 
and from my own underground experience on the property, that our present known 
sericite vein will continue in more and better ore to a depth of several hundred 
and perhaps a 1000 feet or more and at depth copper may be the dominant metal, 
as was the case at Butte, Montana where they have a surface condition very simil
ar to the Charleston. 

In connection with your proposed geological study preliminary to drilling, I sug
gest that you inform your engineer about the churn drill hole which you drilled 
in July 1957 in the area you are now considering, to a depth of 476 feet, all in 
igneous rocks, several samples of which showed traces of gold. You no doubt have 
the log of tpis well and its location can no doubt still be determined. 

In the past eight years I have seen so much of the money of the Stewart Company 
and others wasted in ill-advised and incompetent work at the Charleston that I am 
adverse to seeing any further such performance. Unless another unknown vein might 
be found on the south side of the granite hill, your chances of encountering worth 
while ore with your core drill, are about one in twenty. 

The report of Dr Gaines, a highly touted engineer, stated in effect that in the 
area between old No.4 shaft and old No.2 shaft (about 350 ft) and 300 ft deep 
there is a block of 86,000 tons of ore of a gross value of over $ 4 million dollars. 
I developed that block of ore - my tonpage estimate is much higher. With lead at 
16¢, zinc at 14~¢ and mica at $100.+ per ton, prices are very favorable and will 
likely continue high or higher for some time to come. The sinking of a shaft as I 
recommended in my letter of August 28th, will in my opinion make availab~e for 
mining, Dr Gaines' 86,000 tons and more - enough ore at 50 tons per day to last 
several years and the initial cost for sinking and equipping the shaft will be 
less than the cost of drilling two 800 ft core holes. 

There is one drill location that in my opinion would reveal interesting inform
ation - a horizontal core hole drilled into the south wall of the pit to the 
granite (apprOXimately 200-250 ft) that outdrops up on the side hill, .would loc
='.te the granite and define its incline if any, at the same time permit sampling 
of a 20 ft vein ( shown at the surface ) that lays against this granite - then 
from the same drill location, run a core hole into the vein at about 50 degree i . 
south incline angle to a~deep as you wish to go, probably all in ore. 

(2 ) 



Charleston Mines 
INCORPORATED 

5008 Wen Weldon Avenue. Phoenix 31. Aritona 

CHAS. H. SUITER. President 

Mr C.A.Co~grove page 2 9/21/65 

The north wall of the granite ridge, exposed on the north side of the hill, is 
ur.douhtedly the hanging wall of our present sericite fissure vein - this wall 
may be vertical or it might slope or incline to the north, contrary to the 
assumed south incline of our sericite vein. In any event, in my opinion it is 
unreasonable to assume that our sericite vein continues to dip south under that 
granite hill to the extent of finding it with a core drill hole located 800 to 
1000 feet to the south - it is my opinion that our sericite vein does not dip to 
the south that much. In this connection it is significant to note that on the 
north side of the granite ridge, several churn drill holes have not found water, 
while on the south of this ridge water is found at shallow depths in quantity. 
About three-quarters of a mile south of our workings an old shaft 100 feet deep 
makes water rated at 200 gallon per minute. 

With 86,000 tons of ore above 300 feet, according to Dr Gaines, and with present 
good metal prices, there can now be no reasonable excuse for further delaying 
production of metals a nd sericite. I must insist therefore that action be taken 
and necessary work performed with the view of having the mine under production 
by April 1, 1966 - this gives you over six months time in whicp. to sink and equip 
a shaft that will make available in my opinion, enough ore to last several years. 
Failing in this will make your contract subject to cancellation. I am sure that 
you can appreciate the iniquity of a production contract that takes over 35 years 
to payout. 

Also kindly instruct your book-keeper that the $500.00 monthly check must be in 
my hands on or:'before the 10th day of ea ch month. 

Very truly yours, 

~~L 
Charleston Mines ..... 



Charleston Mines 
INCORPORATED 

CHAS. H. SUITER, President 

!1r C.A.Cosgrove 
James Stewart Company 
3033 North Central Avenue 
Phoenix, Arizona 85012 

Dear Mr Cosgrove: 

(/. l ' 

5008 Wen Weldon Avenue, Phoenix 31, Aritona 

August 28, 1965 

. " I 

L . / .) 

J" M·· . .. .. 
t ', /i~ " '! (\, . " '~',.~, 

'w '" . ".1 . j,y 
and I 

Confirming our telephone conversation of yesterday afternoon - Mrs Suiter/visit
ed the mine on Thursday and Friday of this week. On Friday morning we found that 
a D-12Cat had arrived and was busy cutting a road to a core dril1 location, 
with Harlow Jones at the controls. Harlow said that the truck had returned to 
Benson to pick up a D-24 - as we were returning to Phoenix about one o'clock we 
met the truck loaded with the D-24 just south of Benson, so I feel quite certain 
that both Cats are now at the mine and working. 

I told Harlow that the assessment work was the most urgent at the moment and I 
suggested that he take the cats over about 1000 feet west of No. 5 shaft to a 
trench we had previously dug across the vein and that ha enlarge that trench in 
both length and width. Erosion and detritus from the hill has obscured the vein 
in this area - the proposed trench will not only expose substantial vein material 
but will make visible the best location for a core drill hole or an exploratory 
shaft in the vein. Before we sunk No.5 shaft, we had to dig a long trench to the 
vein before we could decide upon the right ~ppt spot on which to sirit. I am sure 
the D-24 with a ripper will handle this ground - this will be assessment work 
that can be both seen and measured. I wilt hay~ a xe.2Qr:t-. ...t~J.~~~..£,t\l.!.~ 
{~e~~nf~:ri~~i~~."'~~~~~:!?-,~.,.~~~~, ·«th!:~,E .~.~ .. ~.?~t~S~~-' t~ ... Jg~, .. Jg~.-;.arlIl~ '"'~ . 

With regard to futUre work, Mr Jones stated that he was committed to the Stewart 
Company to perform 2800 feet of deep core drilling with the view of intersecting 
and testing the vein at a depth of 800 or 1000 feet. Now I am not presuming to 
dictate how Mr Jones should spend his money but I hate to see him waste a dollar 
or several thousands of dollars so with you permission I wish to give you the 
benefit of my experience and study of the Charleston over a period of the last 
tWBIlty years. 

The plan to undertake the drilling of an 800 to 1000 ft core hole calls for an 
intensiye geological study of the area by a competent engineer before deciding 
upon the location to start the hole and I am convinced that such a study would 
result in the abandondment of such a plan at the present time. 

The range of hills extending for four miles or more, running S-W and N-E north 
of Charleston of which our hill in Section 36 is a part, is a massive granite 
intrusion of which our mineralized fault on the north side of our hil1 is also 
a part and undoubtedly formed at the time of the granite uplift - the vein fill
ing of sericite and sulphides caused by hydro-thermal action. This granite hill 
undoubtedly extends to a great depth therefore a core hole would give only gran
ite and more granite. The depressed saddle over the crown of the hill might well 
be another different vein. 

Most folks acquainted with the Charleston have assumed that our sericite vein 

rfol 
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Charleston Mines 
INCORPORATED 

5008 West Weldon Avenue, Phoenix 31. Aritona 

CRAS. H. SUITER, President 

Mr Cosgrove page 2 8/28/65 

has an incline of 55 to 65 degrees to the south and most of my shafts were g 
, sunk at this angle mainly for working convenience - the assumption of 55-65 

incline of the vein has resulted from the andesite dike which appears to be the 
footwall of our sericite vein, the south wall or vein side has a south incline 
of about 600

• Contradicting this assumed vein angle of 600 is an exposure up on 
the side hill of the granite of which the hill is composed - this granite expos
ure is badly weathered and decomposed and shows no definite inclination one w~ 
or another and it could be about vertical - without doubt this granite is the 
hanging wall of our sericite vein, which indicates 250 feet or more of vein width. 
In my opinion, it is highly improbable that a randomly located core drill hole on 
the hill will give satisfactory results, and would cost approximately $16,000.00. 

I suggested to Mr Jones that he spend his money where we know the ore is. In his 
report Dr Gaines said we have in the area of No.3 and No.5 shafts, 86,000 tons 
of ore having a gross value of $50.00 per ton or over four million dollars. I am 
one of a very few persona who have actaalJ.y seen this ore and know the extent of 
it because I developed that ore body and am confident that Dr Gaines I estimate 
could reasonablly be doubled. How much more ore does any one want? At a sensible 
estimate of a 1000 tons per month per month there is enough ore in this one little 
spot ~ to last for ten years. . 

To get this ore, I suggest sinking a good shaft in the andesite footwall at a 
point about mid-way between No. 3 and No.5 and fifty feet or more north of the 
vein, to a depth of 150 or 200 feet and cross-cutting from this shaft to the vein 
at the 100 ft, 150 ft and 200 ft levels. Such a shaft 200 ft deep with the three 
cross-cuts and adequate hoisting equipment will cost approximately $20,000.00. 

Mr Jones seemed to be favorable to the shaft sinking as a substitute to the core 
drilling but he says he has to have your O.K. I am enclosing some maps I promised 
Harlow - after you look them over kindly send them too him along with your approval 
or rejection of the shaft plan. I am also sending you a copy of this letter which 
you may send to Harlow along with the maps. 

Kindly advise me 
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CHARLESTON MINES-TOMBSTONE, ARIZONA 

KAOLIN ZINC GROUND MUSCOVITE LEAD COPPER 

CHA"LI:S H. SUITI:R, ""UIDI:HT 

-
FlKANCllL STATDmHT OF THE CHARLESTON KINES 

as of luly 31, 1963 -
ASSETS 

JUtes Stewart contract for purchue ot Dline $2,0,000.00 
Paid on oontract· to July 31 1963 - - - 67,100.00 

Balance due on contract as ot 7/31/63 - - - - - - - - - - - • 182,900.00 

Authorised Capita1 300,000 shares cOJllmOn, par $1.00 
Origjna]]7 issued. 200,000 shares- - - - - $200,000,00 
Shares repurchased and redeemed 42,200 - - 42,200.00 

Capital shares remain1.ng outstanding - - - - - - - - - -
SUrpl~under Stewart Contraot - - - - - - - - - - - - -

! 

• 1,1,600.00 
2,,100.00 

• 182,900.00 

The Charleston Mines wu incorporated November 1 19" under the lava ot !r1zona 
tor twenty'-t1ve (2,) yean. The 1963 annual report hu been tiled and the 196) 
annual tee baa been paid - the corporation is in good corporate standing. ' 

'!'he Char1 •• ton Mines i. the record. owner ot posseSSOrT title to twe1Te (12) un
patented Jd.n1ng c1ai11S in Cochise County', Arisona, which wre .old under _ con
tract dated June 18t 19,1 to the Jamea Stewart Compa"O" ot PhoeDix tor the sum 
ot, $2,0,000.00 on which oontract there has been paid $61,100.00, Ie-vine a balance 

( due under the contract ot $182,900.00 as of JulJ" 31 1963. 

l 
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TRANSAMERICA TITLE INSURANCE COMPANY 

LIMITED SEARCH REPORT TYPE __ ..... 3 _____ _ (See schedule on reverse side) 

NUMBERSp.Base 748 DATE 11/6170 @7:50 A.M-.FEE $89.00 

ISSUED FOR THE SOLE USE AND BENEFIT OF: 

James stewart Company 
3033 North Central 
Phoenix, Arizona 85000 

hereinafcer called USER. 

,(~~CEI 

' . I. 
, - .:} 

After examination, for the purpose stated above, of the proper indices affecting property or liens or 
encumbrances upon property in the County of Cochise , State of Arizona. 

TRANSAMERICA TITLE INSURANCE COMPANY 
A CALIFORNIA CORPORATION 

in consideration of payment of its fee, and acceptance hereof with liability to the USER limited to 
twice the amount of such fee, reports that a search or the following described 
property 

unpatented mining claims; 

MAGGIE, AURORA, MAY POWELL, STELLA and 
BLANKET # 1, 2, 3, 4 and 5. 

subsequent to January 1, 1940, discloses: 

1. Mining Location, Blanket II 1, by Gallagher, Vanadium and 
Rare Minerals Corporation recorded November 25, 1925, in Book 63, 
Records ot Mines, page 521. 

2. Mining Location, Blanket /12., by Gallagher, Vanadium and Rare 
Minerals Corporation recorded November 25, 1925, in Book 63, Records 
of Mines, page 522. 

3. Mining Location, Blanket # 3, by Gallagher, Vanadium and Rare 
Minerals Corporation, recorded November 25, 1925, in Book 63, Records 
of Mines, page 523. 

4. Mining Location, Blanket II 4, by Gallagher, Vanadium and Rare 
Minerals Corporation, recorded November 25, 1925, in Book 63, Records 
of Mines, page 524. 

5. Mining Location, Blanket # 5, by Gallagher, Vanadium and Rare 
Minerals Corporation, recorded November 25, 1925, in Book 63, Records 
of Mines, page 525. 

Continued: 
TRANSAMERICA TITLE INSURANCE COMPANY 

FOUrA A·Q2 REV . 1/68 
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SCHEDUI.E OF LI~IlTED SEARrH TYPES RFFFRP FD TO ON REYERSE SIDE 
All reporcs issue~ hereunder are based upon an examination of the proper indices for a stated purpose 
and for the period of time (if applicable) prescribed below. All such reports are without examination 
or report as to the sufficiency or validity of any instruments shown. 

1. JUDG~fENT LIEN REPORT - F er': 110. 00 IF' r ,WIIIC. plus J2.00 per li en rcported 
Indices. searched - Judg~ents, Renewal of Judgments, Federal and State Liens in the office 

of the County Recorder of the county shown un the reverse side . . 
Pu'rpo~e : ~ a showing of any money judgment or tax lien against pe.rsons or corporations named 
on reverse side which would appear to constitute a lien on real property. • 

2. TAX AND IMPROVEMENT LIEN REPORT - Fee: $5. 00 plus 12. 00 pe r parcel Ollcr on e 
. I,idict;s searched - records of County Treasurer a~d the Superintend.ent of Streets of the county 

and the ,.Treasurer and Superintendent of Streets of ariy city or tow.n named on' the reverse side . 
Purp';'se ~ a showing of unpaid state, county, city or 'town taxes, liens or assessments levied 
under any general or special improvement act against the real property described on the reverse 
side. ' . . 

3. CHAIN OF TITLE REPORTS - Fee: nO.ao plus SI.OO pe,'item repo~ted 
Indices searched '- land indices in the TirIe Plant of the company's issuing office. ' 
Purpose - a showing sJ.lbsequent to a stated date, of instruments or matters affecting or relating 

. to the record title of the land described on the reverse side. . 
A. PROE.ERTYSEARCH REPQRT - Fee: 12Q.OQ plus : 15. 00perpar~el reported ove r one 

Indite's' s'eilTch ed- taxes ass'e'ssed in a stated riame in County Treasurer's 'office and the County 
Recorder's indices under a stated name. 

(, Puiio~e .~ Showing 'a de~cApci()~ of land, tirIe to which was acq,:,ired under or assessed to a 
" stat~d 'itaine and not thet~after·conveyed. "' . .' 

5. LIMITED REALTY-REPORT - Fee: ' 120.00 
Indices searched - land indices in the Title Plant of the company's issuing office. 
p eriod ~f time ~10 ye"ars next precedi~g date of this re~ort. 
Purpose - sJlOwing 'app:vent 'record ~~ner .:and a list of recorded mortgages and agreements of 
sale not satisfied of record. ' . 

6. SECURED PROFLR-:-Y TRANSACT!0~~. CHATTEL MQRTGAGE & CONDI.IIONAL SALE 
REPORT - Fe e: 165.00 
Indices searched - Secured Property Transactions, Chattel Mortgage & Conditional Sale in 
offieeof County Recorder. -
Period of time - Chattel Mortgage and Conditional Sale from a stated date to December 31 , 
1967; Secured Property Transaction from January I, 1%8 to date. 
Purpose - a showing of any matters not shown as released in said indices executed by persons 
or corporations named on the reverse side. 

7 . FINANCING STATEMENT SEARCH REPORT - Fe.e: .125.00 per .search; bulk s earch quoted on requ est 
Indices searched - Financing Statements in the office of the Secretary of State . 
Purpose - a showing of any matters not shown as released in said indices executed by persons 
or corporations named on the reverse side. 

8. SPECIAL REPORT 

ALL REPORTS ISSUED PURSUANT TO THE SCHEDULE ABOVE REPRESENT A LI~fITED TITL E 
SERVICE AND NOT COVERAGE BY A POLLCY OF TITLE INSURANCE. 

TITLE INSURANCE, IF REQUIRED AND AP P LI CABLE, IS AVAILABLE AT THE PUBLISHED RATE 
FOR THE TYPE AND AMOUNT REQUIRED . 
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LlXITED SEARCH REPORT I 3: 
Continued: 

6. Mining Location, Aurora, by Chas Hoyt, J08e Hamilton and 
Christine Hamilton, recorded February 26, 1912, in Book 49, 
Records of MInes, page 168. 

7. Mining Location, ~ie, by Mrs. J. N. Gallagher, recorded 
June 18, 1923, in Book 62, Records or M1nes, page 303. 

8. Mining Locat1on, Stella,by Mrs. J. N. Gallagher
4 

recorded 
June 18, 1923, in Book 62, Records of Mines, page 30 • 

9. Mining Location, May Powell, by Mrs. J. N. Gallagher, 
recorded November 28, 1923, in Book 62, Records o~ Mlnes, page 
522. 

10. Proof of Labor, by Jules B. Gallagher, recorded July 13, 
1940, in Book 53, Miscellaneous Records, page 452. (ALL c1a~s) 

11. Proof of Labor, by J. Frank Jones, recorded June 23, 1941, 
in Book ~, Miscellaneous Records, page 172. (Maggie) 

12. Proof of Labor, by Jules B. Gallagher, recorded July 3, 1941, 
in Book 54, Miscellaneous Records, page 203. (All) 

13. NDtice to Hold, by Mrs. Louis Reuter, filed June 19, 1942, 
( Fee No. 2628. (Stella, Aurora anI May powell) 

I 
\ 

14. Notice to Hold, by Gallagher, Vanadium and Rate Minerals 
Corporation, filed June 25, 1943, Fee Ho. 2289. (All) 

15. Notice to Hold, by R. J. powell, Filed June 23, 1944, 
Fee No. 2664. (All) 

16. Notice to Hold, by Jules B. Gallagher, filed June 'Z(, 1944, 
Fee No. 2784. (All) 

17. Notice to Hold, by Jules B. Gallagher, filed ·June 29, 1945, 
Fee No. 3165. (All) 

18. Notice to Hold, by It. J. Powell, filed June 30, 1945, Fee 
No. 3203. (All) 

19. Notice to 
Fee No. 5076. 

Hold, by Mrs. Louis Reuter, filed June 22, 1946, 
(Aurora, Blanket 1 thru 5, Maggie an1 May Powell) 

20. Notice to 
Fee No. 5142. 

Hold, by J. B. Gallagher, filed June 25, 1946, 
(Aurora, Maggie, May Powell and stella) 

21. Notice to Hold, by Mrs. Louis Reuter, filed Februar,r 15, 
1947, Fee No. 1275. (Aurora, Maggie, May powell& Stella) 

Continued: -2-
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22. Notice to Hold~ by Mrs. Louis Reuter, filed June 
19, 19!·~2, Fee No. 2029. (Bl<:L.'11-cet 1 thru 5) 

23. Proof of Ln.bor~ by J. B. Galln.cher, recorded Sentc:,:,:bcr 
25, 191~2, in Book 5~~, Miscc llaneous nccorcl::;, pac:e 54'I. 
(MaG~ic, Mny Powell) 

2J~. Xoticc to Eold, by J. B. GallnLT,her, filed June 25, 191~6, 
Fce t~o. 51ho. (Blanket 1 thru 5) 

25. Notice to Hold, by Mrs. Louis neuter, filed February 15, 
1947, Fee No. 1276. (Blanket I thru 5) 

26. Notice to Hold, by Lucy A. Jones, filed June r.)7 19l~2, L , 

Fee r;o. 2826. . (r-faggie) 

27. Notice to Hold, by J. Fro.'llc Jones, filed June 5, 191 ! ~ T..), 

Fee No. 2007. (z..rageie ) 

2(j. Notice to Hold, by B. B. Hatkins, filed June 8, _1945, 
Fcc ?\!o ~ 2723. p.iaggie) 

29. Notice to Hold, by B. B. Ho.tkins, filed June 18 191~6 , , 
Fee r~o • 4970. (r.1aggie) 

30. Notice to Hold, by Mrs. Louis Reuter, filed June 21, 1947, 
Fee No. 4675. (All) 

31. Proof of Labor, by lvirs. Louis Reuter, recorded JU1'1e 28, 
1948, in Docket 10, page 29. (All) 

32. Notice to Hold, by Jules B. Gallagher, filed JLL'le 29, 1948, 
Fee No. 5052. (All) 

33. Affidavit of laborl:y Jules B. Gallagher, recorded ,Tunc 17,· 
1949, in Docket 27, page 59. (All) 

34. ~otice to Hold, by Jules B. Gallagher, filed June 17. 1949, 
Fee No. 5037. (Aurora, Maggie, May Powell & stella) -

35. Proof of Labor, by Jules B. Gallo.e;her, recorded scptc:~:8er 
25, 1950, in Docl~et 45, paGe 170. (Aurora, Blc:::.nket 1-5, S:' c lIe.. 
". ~/ .... '7 r. ~ ('» 
~ ... ·'-c6 ......... 

36. Affid~vit of labor, by Anthony T. Dedde~s, recorded J~ne 27, 
~951, in Docket 56, paee 226. (All) 



.. " ' , )! 
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, i. . 
37. Notice to hold"by 'Jules. B. Gallagher, filed June 17 . ' 
1949, Fee No. 5,038. ' .' (Blanket 1 thru 5) . , 

38. Proof or Labor~ by Bert B. Watkins, recorded June 20, 
. ( 1947, in Docket 53, page 388. (Maggie) 

( 

( 
: ~.~ ; '.: ~~;,; 
. . , .. 

'. " . . ' . ~ . 

39. l~oticcto Hold, by Mrs. Louis Reuter, filed June 30, 
19h7, Fee No." 5009. · (Aurora,Maggie,stella, May Powell, & 
Blanket 1-5) 

40. A.ffidavit of labor. by C. Neil Vogel, recorded June 4, 
1952, in Docket 70, page , 151'. (All 

41. Affidavit of lab9r by C.NeilVogel, recorded May 28, 
1953, in Docket 85, page 628. (All) 

42. Affida.vit of labor by C. Neil Vogel, recorded April 
16, 1954, in Docket ,100, page 421. (All) 

43. Affidavit of labor, by Mrs. 'Louis Reuter, recorded July. 
28; 1955, in Docket 129,page498. '(Ste11a,Aurora,Blanket, .' 
& Blanket 1,2 and 4) ' .' 

44. Affidavit of labor, by W. B. Gorden, recorded July 12, ' . 
1956, in Docket 149; page 504'. (Blanket, Blanket 1,2,4, 
·Stella·and Aurora) . :.:. ' . ::' ';' .'' , .. , 

. ,.' -. . .. . .' : -. .: . . : -,,' .. , .. . ' . ...• . 

45. Affidavit of ;Labor, by W. B. Gorden, record~d June 17; 
1957,in' I)ocket 110, page·202. (All) 

'; ' -... ' 

'" . ' . 

.
... : .. ,:~~i,.'.: __ .•.. ·~.:.:::,:, .:, :::.·~,. . 4.6. ' . . Affida

4
v·

6
it o:r'La~gr, 'bY(W'. B. GOrdOn,recorded ' MaY22~i956):~:> . :. ' :. :'. , . ' i 

~~ .. in 'Docket· 1 . , page :, ~l. Bl~ket 3 .~ 5, . Maggie " .~}.~~y, .~o~e}{~:. ~~/.) , : .. :'~ , '~ __ . < .... :, : . ~ 
• v; : :, !. . . . .. . . . ' . '. _/ . . .... _. 

:';.i:.,' ;: 47 •. Aff1.davitof Labor, b~ Jules B.Gllagher, recorded July' 3, ":' 
~~.; 1958, in Dock~t 193;page 5 7. (~ll) . . . 

: ( 

\ . 

48 • . Affidavit of labor, by Thomas W. Mitcham, recorded september 
'. 2, 1959, in Docket 225, page 206. ' (All) 

49 • . Affidavit of labor, by Jessie Gallagher Quigley, recorded ' 
August 15, 1960, in Docket 253, page 491. (All) 

50. Notice of Mining location, by Jules B. Gallagher
4 

rec,orded 
December 8, 1958, in Docket 203, page 388. (Blanket) . 

51. Affidavit of labor, by C.Neil Vogel, recorded August 30, 
1960, .in Docket 254, page 620. (Blankets 1-5, Stella, l-1agg1e, etc.) 

Continued: -4-
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52. Affidavit of labor, by c~N'e:1L Vogel, recorded October 1, 
1963~ in Docket 337 , page 262. (Blanket, stella" etc.) 

53. Affidavit of labor by C. Neil Vogel, recorded November 5, 
1964, in Docket 368, page 398. (Blanket, etc. ) 

54. Affidavit of l~bor 'by W. B. ' Gorden, recorded, August 30, 
1967, in Docket 497, page 500. (All) 

55. Affidavit of labor, by Lester Foran, recorded August 23, 
1968, in Docket 55,4, page 5. (All) 

56. Notice of Non-liability by C. Neil Vogel, 'recorded 'January 
11', 1967, in Docket 456, page 67. (stella, Blanket,. etc. ) 

57. " Affidavit of labo'r ' by ,G. B. Gorden, recorded August 22, 
1969, in, Docket 602, page 427.- ' ,,(All) , ' 

58. 'Affidavit of labor by C • Neil'- 'Vogel, recorded November 12, 
, 19ft>, in Docket 666, page 44. .' (All) , 

, ' . , 

11' 
",,'/ ' 

'.' l 

.:.~~,,;/j ':', , NOTE: The first nine items are , ·~a~:ed prior to 1940 and are shown .:' ,_ 

:ft~t~ ~~~~ci~~;~~~1;S:e~~~t~~nt~;~4~it~i0!~! . ~~~;e:~~i;;~~;~ ~~a!~~~r ' ~;~f'-t: ... 
.. / .:~ ~ . ' .~~ .~ . ' ~'::':"'~::j.>~~ " 

-!., ' 
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-, 
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'I .. ~ .. unu;u OIssessment time (or > · hol!1ers of unpatenkd minin ( 
· ~'~I:llSn OI!ld the music of steel strik~ . "--" 'J 

'"~ :r .. :tlnst rock IS m:tkin" the 
[:O~l:tS de Plata (hills .of ~Iver) of 'Ila(Jor )i!'erformeb nnb 3Jm!ltobements J'111abe rrn~ :lround.:rbout this old " :;p ,;li4ll 
camp these days. mlnlll~ 

I I ~hc. :;('nc..-al minin;: law calJs (or } 
~ l~ expendIture o( at least a hun. ' ss: 
. red (,nllars per year pu claim E 

( 
"'l~ money, Or labor, r.lay be ~sed' 

,urtlter explore and develop the./ . 
j ... roperty.. ,.. B 'io ",' '·n b' dId · Final da" f' . -.---.----"." ... ,-.. , .... ~ .... -". .. . elOg u y sworn, eposes 
einht/sixt .". or n.neleen sIxty· ". . ' ' . . ' 
is "midninfi't nl~e astscshs.'"ent work .hzen of the Uruted states and more than twenty·one years of age, and resides at 
._-...-... 0 • I'\.ugus t Irt\".rlL.":t_ 

c>,= =~.;:::----~ .' B"'y ~. ~ . , r.O(~"1 : (... C t St t fA' __ .. _.~;.".:.-,.: __ , ......... ... ," ..... ,.':: ... _.-':..: __ . , ... _. __ ._._._ In_.-"'_ .. _~:".: ___ .__ gun y, a e 0 rlzona, 
'". 13 h.-·· 

and is personally acquainted with the mining c1airo.;:'"Known as ~:ji!. l.·~ <;0'-'" • r"~ {:!: c. YO,: L ••• t . • 

( Jf:s ~::.n.(.f-.tL_t.7.;~.::.::.::L-::~:r, _ 'L-:3.=.2..,_~·L_t.!::.jJ...:.:.::t'i~y._.:g.i!'.~.l..L.:.r..:~ i" ;;l:::.....c..~L~· f'h 0 ~ ____ _ 

>'·rie.c.e.!:.ti.t:;. .• ~.,n.i.Qn_~:l.!L!!_.~...l:..~::::.cu:::~. __ ' __ ..:. ... ____ _ : __ . _____ ..... ____ ~. __ 

.':.:...~'l~.~.:~:_~.-.'":'"~-... -.:.:-..:-:~~ . ...:.._:_;'""':':':-:J:-_:~.4:~-.:_:_ .... -··-:--:·:····:·· .... ·-·---~··-:'"---7-~--··~~-----· -. -:--:~~-:-:-.-:~-. 
Mining ClaimL, situate in .io:nh~t::m~ ____ . ____ ._...:_ .. _._. ____ ... ______ . . . 

Mining District, County of .. C.ac.h.i.L!! ____ , State of Arizona, the location notice_~: of which __ 

recorded in the office of the County Recorder of said County, in Book '3:~;:.::.:~7-,E;B: _____ . 

of Records of Mines, at Page )_.l!.l...Z£....:::.7.33~ . . 
~·'2~.f.1..,.n::..5!L.,._~' f'~-r7-;:,8.~.8B=J:.~z.7n-~.LL::IL.?that between the __ f~:-~~L.._~ day of 
5~~ -0,5-5:;7. . , ~ ,. 
:,ro:,.c~---.---, A.D. 19.f.:.5~,;· and the _LQ~Lt}.: day of. :' I~r.1!Lt ____ , A.D. 19":::~, 

at least Twel1:tl 'i:::...o H~.!1fr.,.. ~"29JJ.=~ :-s (: ::·')').~n) dollars' 

worth of work and improvements were done and performed upon said claimf:_ not including the location 

work of said claim .. ~.. Sueh work and improvements were made by and at the expense of. __ _ 

-1:~B...G.orL£m.~£L.tc..r:....Lcr" n '" V " --1:!.:::.bi"-C£~:-·:'-Eo:L.._Z 0r';{~_/ ______ _ 

HourtollJ. ':ey.~ s ::h':!'1t;: ~.LE:,;·t~.:...L~i~'lr- "..r.f,"'. _______ _ 

_ ._._G.2J.l..~g§.r. ... Yin.;;.~ . .t.v.m-.tr; .. .s.e.r~ . ..:an!:.!'..i).:.~ ... L.C.Q1'.;;& r ,.' ti9..J'h. 
owner .. f of said claim~ior the purpose of complying with the laws of the United States pertaining to 

. , 
assessment of annual work and .ILlJ.i5_L..;i::j,_1.::l.o ......... ~Q.Q.Ll'.1.~'J.j.!~Q]J :2 ~J.. om b~: ton-=-... .'c·r:L ~ • 

( . G ~.lg.~.r.L~.::~r.r...Lq.!' £., C.~.r.)".9..!:'_!j~J:1"E ... t.f; ... & .. Ir. ,. !J.[.....oLt..§.r 0 &.. r." r 1 (] ~ Fir ''';' ~o "!2 ___ _ 

( 

( 

~ . 

, 
! . 

__ Ai L.Qf_~~ n.s 0 n.J....f.r.b.?9.D£. V' ~1.cr.Jll:..n-.:.n,{.~c.::H~.f; r.:-: v (~ :- :-,:1 t1:;.~:' . 5or'.:.!!:... _ 

____ .BQY~_!:l_.3r;ns.on .~_:...r.i.zon.:."· ___ _ 

were the men employed by said owner):' and who labored upon said claim.1:, did s~id work and improve

ments, the 'same being as follows, to·wit: 

_.Ill s ~i!J..liD.5J<l!-dj.I!m. € n t r ~~:~ t 1; rJ.ll.!L~:liD.§ __ qyJ:S.!}5.!...iI:~. (::- if t:-__ _ 

. • I ~ 

• ',i .. 

STATE OF· ·AP.IZOXA .} 15: 
COUNTY OF COCIiisE 

Wiincss"· 'my hand ;,nd'.- Oinelal Seal 

JAN,ES O. DrXON 

I Indexed I P!tc.:~stnt 

I
t! I ~~/:md 
t? I <) 

.. ... ' 

.. 
t ') (Jr) 

Fee $~ 

O!a 602 Docket ____ _ 

.• ~' 

,--------_._---

;;-

I hereby certiCy that the within Instrument W.1S 

tiled and recordcd ,'It requ'cst of 

f!..1 15 . ./3:."·~ /~ . ../ d-tJ 
/';J..r.:- :3 (.:.Of) tJ 

1~-r~.~ 770;6 

I ~F 
.' 

.~ . 

II 
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( 

( 

( 

c. 

-:', .. ' 

~. Hp( /l-sse5Sm,t2.n 
r e q i/ R Me/a (~.s 

~ffibabit of labor l3erformeb anb 3Jmprobements ~abt 
STATE OF ARIZONA 
COUNTY OF COCHISE } 55: 

Lester Fora~n~ ________ __ being duly $worn, dC?Qscs 
and says that he Is a citizen of the United States and more than twenty-one years of age, and resides at __ .f .. __ Q .. _B.ox __ .5.L _______ a~_n.s.on ____________ __ in __ c.oclli.s.e __ '_county, State of Arizona, 
and is personally acquainted with the mining claim_ known as .G', ii -.er;:lir:c.G...t.h:.JLJ.-:. -Z-
____ P...l./i!-n~I;!-~L-~::£:::~--:--~:--;:" -7 -:.l:_ ~·,~_t~.:.LL~~_ . ::_"-L_: OW..:5 __ UJ_:::,~_~_~_~~f: fhot ____ · 
__ ~~-<;~~.~_ ~_W_L_~!}1.on .L~' ~, _.'~ ur?I:'_:> _ ... __ . ______ _ 

Mining Claim_f'.!~· situate in ______ .::-_?.!' b f !...o~ __ . ________ . _____ . _________ _'_. ___________________ _ 
Mining District, County of ____ c2~t!_h.L"=-__ · , State of Arizona, the location notice.!.:. of whi<;h __ 
recorded in the office of the County Recorder of said County, in Book j' ;>: -£f_=-f::! - Po ':l ~ ___ _ ~.-' ---='--. '. ' ~=6:M~=-- - Q :(~ "'>7 ., _, -----------<;~--:-~--~----~-------:-.-<-; ~-:- f . ;e~.:~ ?-f_ ~;~e~~ t.t f~af~ 7 .-=..1.: - -~,,--=-_...,B-'-·9-~2::.1.~::f~_=~~_::..,2_:_.!...f~88-·~~_~.::!--7.Q::- that between the _ ______ ._.~~.-. day of 
~?rch ________ , A.D. 19!:'~~L and the _____ ____ -'_~L ___ day of ___ ~~gI,l_~J ____ ,·A.D. 19 __ ~§~, 

~ : ' ~,.n."'f) , II at least ---;-v;~t.y--F~t.ll'--H~~" ___ do ars' 
worth of work and improvements were done and performed upon said claim __ not including the location 
work of said claim __ E Such work and improvements were made by and at the expense of ___ ' ___ _ 
__________ L_::...ll.Lf....QJ....:..n ... _F- "7 ~'l:..f,Q.r:_~~U::.!l);:.--<;.Q.r..i.:..!:: Chr.!.~!J...1.e XSl l ... · 

J1I11ER_oL.s.a1Lc.l.i'" m" <" re. _____ , 
____ g_?J.J_<;!_!th.~_r._ . _ Y.fHlr!_~JJ.l_:ll ___ §._ __ ~_~LE.· ___ :_~i..~.f:_!::_:_1f ::op,o!''' ~ i on. . I 
owner_E. of said claim __ E for the purpose of complying with the laws of the United States pertaining to I 
assessment of annual work and ----------------------------- I _B.Die-l, :\~1.U.n_~Jf.3..J)~ Ot_t;:_r_Q_! _ _ :,~~_\:l ~-:'_!' 30rs m, . ~obC't:....!!!..Ii_l1no, II 
RffjjUtIiU~!.___ Robert Fer'rico. 

I 

were the men employed by said owner_:=' and who labored upon said claim-__ f did said work and improve
ments, the same being as follows, to-wit:Co~I~,lF.:tine: :'OWi~:' lin!:', ?C~·i~ CH. or col14-red ftella l=h::.ft • . ;·ut ':'i!:1,oF,r in ;'·n .'nt'jnio !"!';.,rt .' ~~O £:xtf 'ncec (·rift. " .... __ ._----_ ... -.----.-_._----------_ .. -._ .. __ .. -.. _---_ ... . _ .. -... -.- ..... --_ ... _-------_ ... -.... _ .... _ ..... _-..... _._--_ .. _-----. 

STAU QI'. ARIZONA } IS; 
couNTY OF .COCHISE 

Wltae"; 1117" band ·~d .Offlclal Seal 

'J._ '. ___ . .P.~ 0 I~~~_ .... . __ ... ___ ~ d-.. 11:-
Fee tt-:'6 

DKT ~4 Docket _____ _ 

I bereby certUy that the with1D InatrumeDt .... 
filed and recorded at requeil ot 

/~~ 
(.,tf??v~ 

.mm£~_ .. ~· I~f:!t;--= 
Date _ .. ~_~~_~?_!~~~:_U l~ AM 

5 ' j E:!S~:S; Pa,e ____________ No, __ -" __ _ 

----- --.------------.-----J. -------;:. 

I 

.. ~ 
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June 2, 1969 

TO: M. 8. HorM 

U: )(1nll1& Claiaa with Apparent Current Val1d Statua 1n and near 
Charl.aton Area. ,r 

~L~ 

(1) 
. ",,,,,0) 1 ... 1 1.-"" atuatang 1 v l () . , .J.. .. -t- ,. 

Located 2/1/1960 by I'raD.k ~r1ck. A.a __ nt. shaft I 1.', . .,0' 

approxi_tely 120' deep. RWUI generally DOl'th_t fro. the { \. '1'-' 

... t line of the southwest 1/4 of Sect10n 30, T 20 8, • 22 a. 1/,,1- z " ..... r..f 
Baat ead I1ne ls weet appl'OXiJDately 390' fro. the south ... t (p ..... . 

corner- Apeclle #11, and thia clab 11_ in the a,... of Aptaehe 
#14 and '1~ aDd wl11 control over the latter location. 

(2) Faraway 811la 

(3) 

50w owned by Lawerance Clark. Purc.haaed fl'Oll Ra,. Dugan. 
Borders the aouth ... t slde ot Sectlon 30, Ioutheaat 1/4. ~8 
1n d1agoaally to the state 1/4. 

The Quartar1 te ) 
'I'M Southside ) 
T2ae Pu.ll Moon' ) 

All on the State 8B 1/4, SectioQ 30, 
~ept a ..all aliver of 
The ~~~~ 

(4) There an located aloaa the Char1_ton roed a IlUaber ofpa1nted 
poata • .any of thea are 011 the Itate 1/4 (i ••• la 1/4. Section 30). 
I could flad DO .... blauc. of vall" locatlon or ....... ent work 
tor cla1aa it aUlCh they ar.. 1Ir. Cl ....... wbo h .. llved on the 
d 1/4 of 8ecUon 30 for 13 YeaJ'II, aclYi.ed .. he had never s .. n 
any work, .. S .. ..eDt or othenr1 .. , in coamection with th ... posta. 
It ..... they were put in at the tt.e IIr. Sui tv .8de hi. aa1. to 
JSC. 

AlA d1 rec ted , I have located cla1a. ill 8ec:Uona 30 and 31, 
'f 20 8, a 22 a -- taki_ t~ 111 .y nae .. 'l'l'\I8tee tor the ownere you 
w111 na.e. ~ cla1Jaa are tJ;aA ten, 9mp IUUDbered 1 tb.rouch 26. Wi thin 
90 days, locatioD drl111na abould done and posta aet On the aouth 11ne 
of Cla1D. 24.. 25 and 26 and the north line of 11 and 12. As these are a 
contisuoua &l'OUp, one hole can serve for 20 cla1lla (200' deep). Another 
hole 60' deep would co.plete the work. A 200' bole, correctly located, 
W<Mlld probtabl,. be of considerable val... for aoolOS7. PeDdtna further 
Keoph,.a1cal work. loe.tina further claS.. in 8ectioa 31 would probabl,. 
not be adv1 .. bl •• 

C. A. eo."rove 

CAe -ef 
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LAW OFFICES OF 

RYAN, HERBOLlCH, ATONNA 8 HOGGATT, LTD. 
MARTIN F. RYAN 

MICHAEL J . HERBOLICH 

ARTHUR C. ATONNA 

WALLACE R. HOGGATT 

ass COCHISE AVENUE TELEPHONE 

DOUGLAS, ARIZONA 85607 

Mr. M. Seth Horne 
Mr. Harvey L. Hayes 
James Stewart Company 
707 Mayer Central Bldg. 
3033 North Central Avenue 
Phoenix, AZ 85012 

December 

Re: James Stewart Company v. Cattany 

Gentlemen: 
-

AREA CODE 602 

364-7961 

Enclosed is an order from the Arizona Supreme Court denying 
Cattany's Petition for Review. In other words, the decision 
of the Court of Appeals has been upheld. --

lVRH/vp 

Enc. 

Sincerely, 

RYAN, HERBOLICH, ATONNA 
& HOGGATT, Ltd. 

BY:~(~-
WALLACE R. H~GATT 



( 
a . ALAN COOK 

CLIUIK 

( 

~upreme QIourt 
STATE OF ARIZONA 

ZOI·WE5T WING 

CAPITOL BUILDING 

(60Zl 21111·"1136 

) 
) 

JAMES STEWART COMPANY, an Arizona corporation; ) 
~. SETH HORNE: W. W. GRACE, ) 
~ ) 

Plaintiffs/Appellees, ) 
) 

vs. ) 
) 

ROBERT E. CATTANY and JUNE L. CATTANY, ) 
husband wife, ) 

) 
Defendants/Appellants. ) 

-------------------------------------------) 

U\l DrC 161982 - ~1 
RYAN, HERBaL/CH, ATONNA 

& HOGGATT, LTD. 

ANNA L. CATE5 
CHIIt~ DIt"UTY CLItIlK 

December 15, 1982 . 

Supreme Court 
No. 16302-PR 

Court of Appeals 
No. 2 CA-CIV 4371 

Cochise County 
No. 40466 

(' The following action was taken by the Supreme Court_of the State of 
A _zona on December 14, 1982 in regard to the above- entitled cause: 

"ORDERED: Petition for Review = DENIED." 

Record returned to the Court of Appeals, Division Two, Tucson, this 
15th day of December, 1982. 

S. ALAN COOK, Clerk 

By OrtoJ:,D~1uJJ m~ 
. Deputy Clerk 

TO: 
Robert E. Cattany, Esq., 4530 E. River Road, Tucson, Arizona 85718 
~rthur C. Atonna, Esq. and Wallace R. Hoggatt, Esq., Greenwood, Ryan, 

( erbolich & Atonna, Ltd., 855 Cochise Avenue, Douglas, Arizona 85607 
El izabeth Urwin Fritz, Clerk, Court of Appeals, Division Two, 416 West 

. Congress, Tucson, Arizona 85701 
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LAW OFF"lCES OF ... 

RYAN, HERBOLlCH, ATONNA 8 HOGGATT, LTD. 
MARTIN F. RYAN 

MICHAEL J. HERBOLICH 

ARTHUR C. ATONNA 

WALLACE R. HOGGATT 

855 COCHISE AVENUE 

DOUGLAS, ARIZONA 85607 

TELEPHONE 

AREA CODE 602 

364-7961 

Mr. M. Seth Horne 
Mr. H~rvey L. Hayes 
James Stewart Company 
707 Mayer Central Bldg. 
3033 North Central Avenue 
Phoenix, Arizona 85012 

November 19, 1982 

RECEIVED 

NOV 22 1982 

JAMES SIt.VU\KI t,;UMPANY 
PHOENIX, ARIZONA 

Re: James Stewart Company v. Cattany 
No. 2CA-CIV 4371 

Gentlemen: 

Enclosed is a copy of a Petition for Review rece~ved 
yesterday from Mr. Cattany. 

We must wait for the Arizona Supreme Court to decide 
whether it will review the case. I'll let you know 
the result. 

WRH/vp 

Enc. 

Truly yours, 

RYAN, HERBOLICH, . ATONNA 
& HOGGATT, Ltd. ~ 

By:~ 
'( WALLACE R. HOGGATT 
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IN THE COURT OF APPEALS 
STATE OF ARIZONA 

DIVISION @ 

JAMES STEWART COMPANY, an Arizona) 
corporation; M. SETH HORNE; W. w. ) 
GRACE, ) 

~ ~~~UH ~ 
NOV 18 1982 

RYAN, HERBOllCH, ATONNA 
& HOGGATT, LTD. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

2 CA-Civ 4371 
Plaintiffs / Appellees, 

v. 

ROBERT E. CATTANY and JUNE L. 
CATT ANY, husband and wife, . 

Defendants I Appellants 

Cochise County No. 40466 

PETITION FOR REVIEW 

--------------------------------) 

Appellants petitions the Supreme Court of Arizona to review the 

decision of the Court of Appeals in this matter. Appellants' motion for 

rehearing in the Court of Appeals was denied on November 3, 1982. 

Dated November 17, 1982. 

Copy ofs the foregoing 
mailed this 17th day of 
November, 1982, to: 

. Cattany 
River Road 

Tucson, Arizona 85718 
Attorney for Appellants 

Greenwood, Ryan, Herbolich & Atonna, Ltd. 
855 Cochise Avenue 
Douglas, Arizona 85607 
Attorneys for Appellees 

By \2.hJ. ~ . ~ ]itcU1, 

1~ 
I 
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LAW OF"F'ICES OF 

RYAN, HERBOL/CH, ATONNA 8 HOGGATT, LTD. 
MARTIN F. RYAN 

MICHAEL J . HERBOLICH 

ARTHUR C . ATONNA 

WALLACE R. HOGGATT 

855 COCHISE AVENUE 

DOUGLAS, ARIZONA 85607 

TELEPHONE 

AREA COOE 602 

364-7961 

Mr. M. Seth Horne 
Mr. Harvey Hayes 
James Stewart Company 
707 Mayer Central Bldg. 
3033 North Central Avenue 
Phoenix, Arizona 85012 

November 8, 1982 

RECEIVED 

NOV 9 1982 
JAMES STEWAHI COMPANY 

PHOENIX, ARIZONA 

Re: James Stewart Company v. Cattany 

Gentlemen: 

Enclosed is a copy of the Order of the Court of Appeals dated 
November 3, 1982. The Order denies Cattany's Motion for Re
hearing, although it corrects the two minor errors of the 
Court's Opinion. 

Cattany has 15 days to file a Petition for Review with the 
Arizona Supreme Court. 

WRH/vp 

Enc. 

Truly yours, 

RYAN, HERBOLICH, ATONNA 
& HOGGATT, Ltd. 

By:~ 
(WALLACE R. HOGGATT 
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IN '!HE COURT OF APPEALS 
STATE OF ARIZONA 

DIVISION 'lID 

FILED 
NOV 31982 

CLERK COURT OF APPEALS 
Division Two 

JAMES Sl'EWARl' cnMPANY, an Arizona 
oorp::>raton; M. SEIH HORNE; W. W. 
GRACE, 

) 
) 
) 2 CA-CIV 4371 
) 

ORDER 

v. 

Plaintiffs/Appellees, ) 
) 
) (co:HlSE County RYAN, HERBOLICH, ATONNA 

SUperior (burt & HOGGATT, LTD. 
roBERT E. CAT1'ANY and JUNE L. CA'lTANY, 
HUSBAND AND WIFE, 

Deferrlants/Appellants • 

) 
) 
) 
) 
) 

cause N::>. 40466) 

IT IS ORDERED that Appellants I z.btion for Rehearing is DENIED; and 

. -.. . 
" 
" ., ~ . 

IT IS FUR'IHER ORDERED that this oourt I s Opinion filed O::tober 1, 1982, 

is oorrected in the seventh line from the top of Page 2: the date of O::;to-

ber ~, 1979, is changed to CX;tober 18, 1979; and in the same paragraFb the 

the last sentence is stricken arrl the following sentence is substituted 

therefor: cattany disregarded said requests and appellants filed suit on 

August 19, 1981. 

Dated: Novanber 3, 1982. 

c.Birc1Sa 1, Judge. 

~D. J)~I/.ti:;ry 
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No. 2 CA-cIV 4371 
JAMES STEWARr a:MPANY, et al. v. CATrANY, et ux. 
Page 2 

Copies of the foregoing Order mailed 
this 3rd day of November 1982 to: 

Arthur C. Atorma, Esq. 

J' Wallace R. Hoggatt, Esq. . 
Greenwood, Ryan, ' Herbolich & Atorma,- Ltd. 
855 Cochise Avenue 
Douglas, Arizona 85607 

Rebert E. cattany, Esq. 
4530 East River Road 
Tucson, Arizona 85718 

Hen. Lloyd C. Helm, Judge 
Cochise County SUperior Court 
Coc:hise County Courthouse 
Bisbee, Arizona 85603 
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JAMES B . GREENWOOD 

MARTIN F. RYAN 

MICHAEL J. HERBOLICH 

ARTHUR C. ATONNA 

WALLACE R. HOGGATT 

DAVID P. FLANNIGAN 

LAW OFFICES OF 

GR.EENWOOD, RYAN, HER.BOLICH 8 ATONNA, LTD. 
ass COCHISE AVENUE 

DOUGLAS, ARIZONA 85607 

AREA CODe: 602'364-7961 

October 22, 1982 

--" 

OTHER OFFICE: 

BISBEE. ARIZONA 

Mr. M. Seth Horne 
Mr. Harvey L. Hayes 
James Stewart Company 

RECE\\lED 

Gel 2. 5 1982. 
707 Mayer Central Bldg. 
3033 North Central Avenue 
Phoenix, Arizona 85012 

.' SH:'\~i\R\ COM~Arn 
jI\Ml:S PHOENIX, ARIZONA 

Re: James Stewart Comp~ny v. Cattany 

Gentlemen: 

Enclosed are copies of Mr. Cattany's Hotion for Rehearing 
and our Objection to his Motion. His Motion does not trouble 
me, but in any event I shall let you know the Court's rUling. 

WRH/vp 

Enc. 

Truly yours, 

RYAN, HERBOLICH, ATONNA 
& HOGGATT, Ltd. 

By:~ 
~~ALLACER. HOGGATT 
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IN THE COURT OF APPEALS 
STATE OF ARIZONA 

DIVISION 2 

JAMES STEWART COMPANY, an Arizona) 
corporation; M. SETH HORNE; W.W. ) 
GRACE, ) 

Plaintiffs I Appellees, 

v. 

ROBERT E. CATTANY and JUNE L. 
CATTANY, husband and wife, 

Defendants I Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

2 CA-Civ 4371 

Cochise County No. 40466 

MOTION FOR REHEARING 

Appellants request a rehearing of the above-entitled matter for the 

following reasons: Appellants feel that the Court of Appeals has applied facts not 

supported by the Reporter's Transcript of Proceedings or the briefs in arriving 

at their opinion. 

To enumerate, the court states that 11 Appellees, however, commenced 

assessment work on October 6, 1979, and continued the work on October 10 for the 

1979-1980 assessment year. ". Although the affidavit states that work was done 
~ 

between October 6 and October 10. the affiant, appellee W. W. Grace, admitted under 

oath that the only work done was on October 6, and that . he did not even return to 

the claims until about October 20, and that visit was not for the purpose of doing 

any work. 

The court states that lilt is unclear whether any further work was done 

on the claims for a period of four to six weeks or until March 10 or 11, 1980, because 

the testimony and affidavits are conflicting. ". It is true that the affidavit and the 

testimony of the affiant. appellee W.W. Grace. are conflicting, but that should not 

create an unclear picture of the facts supported by the testimony of W. W. Grace 



and the other witnesses, which clearly established March 10, 1980 as the date 

( 
when further work was done. 

The court states that appellants relocated the property on October 8, 

1979, when it was actually done on October 18, 1979, twelve days after appellees 

( resumed their assessment work, and further states that appellants, rather than 

appellees, filed this suit on August 19, 1981. 

However, if the court believes the judgment below is supported by 

(" appellee W. w. Grace's testimony that in his opinion the work done on October 6, 

1979 was sufficient to comply with the requirements of 30 USC 28, then the fore-

going may be moot. Accordingly, appellants will limit their arguments to the question 

of the sufficiency of appellees assessment work done on October 6. 1979. 

The sufficiency of assessment work depends upon the value of the work 

performed and not necessarily the amount paid for it. As stated in 1\10rrison's 

( 
Mining Rights, 16 Ed. , p. 121, "The test is what the work was worth, rather thal1' 

what was paid for it, !mt what was paid for it goes to prove its value.". It is the 

reasonable value of the work measured in dollars to determine if the requisite amount 

of assessment work has been done, but no where, in federal law or elsewhere, is-it 

provided that a 6 foot by 6 foot by 4 foot hole dug on a claim satisfies the assess-

ment work requirement. 

In this case, appellees paid a contractor $200.00 for about 8 hours of 

( back-hoe trenching work on their mining claims on October 6, 1979. The amount 

appellees paid was the usual and customary rate charged by back-hoe operators in 

the area, and the work consisted of about 300 feet of trench averaging about 3 feet 

( deep. There was no conflict in the testimony establishing the foregoing facts, or 

the fact that no further work was done on the cirums until appellees hired the same 

contractor to do additional back-hoe work. That date was established by the con-

( -2-
\ 



( 
tractor as March 10, 1980. 

Appellee W. W. Grace testified that in his opinion he thought that the 

cubic feet of work removed between October 6, 1979 and March 10, 1980, was more 

( 
than necessary to meet the federal requirements for assessment work (page 45 of 

Reporter's Transcript of Proceedings). In explanation of this statement, he testified 

that federal regulations state that if one digs a hole six feet long • six feet deep and 

c four feet wide, or a total of 144 cubic feet, that would qualify as the amount of work 

necessary for the assessment work on a claim (pages 36.47 and 48 of Reporter's 

Transcript of Proceedings). Thereby explaining the basis of his opinion regarding 

the sufficiency of the trenching , done as satisfying the assessment work requirements, 

with no consideration of the dollar value of the work. If appellees owned their own 

back-hoe and operated it themselves, to determine the reasonable value of a trench 

they dug with it, they would have to determine what others in the area charged for 

( the same work. The same is true if someone came onto appellees' claims with a b'acl>; 

hoe and dug a trench for them gratuitiously. Since appellees did hire a contractor 

to do their trenching and he charged the usual and customary rate, the value of 

appellees trenching work and the amount they paid for it would appear to be, as 

appellants contend, the same, namely $200.00. It is appellantl position that there 

was no conflicting testimony regarding the value of the work done on October 6. 

1979. An example of conflicting testimony on reasonable value of assessment work 

( is found in Kramer v. Tayler. 266 P 2d 709 (Ore), where the defendant claimed to 

have performed 17 days of work at a reasonable value of $12.00 per day, driving a 

16 foot tunnel having a reasonable value of $14.00 per foot. while the plaintiff con-

e tended that defendant only performed 16 days of work worth $12.00 per day, making 

only 11 feet of tunnel at a value of $14.00 per foot. The court did not disturb the 

trial court's decision on that matter. In Kramer v. Tayler, supra, the court cited 
{ 
\" the case of Nevada Exploration & Mining Co. v. Spriggs, 124 P 770.773 (Utah) for 

-3-
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(" 
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( 

the legal premise followed therein that "Where a forfeiture of a mining claim is in-

volved, the appellate court should not disturb a finding of the trial court which pre-

vents such forfeiture, unless it is clearly made to appear that such finding is not 

supported by the evidence". 

Based upon the foregoing. appellants respectfully req uest that the 

court grant their motion for rehearing. 

Dated October 15, 1982 

Copy of the foregoing 
mailed this 15th day of 
October, 1982, to: 

Greenwood, Ryan, Herbolich 
855 Cochise Avenue 
Douglas, Arizona 85607 
Attorneys for Appellees 

By '~.l,J ( ~'. " 

(1-,r1:"3 ( l·, ;rG:'~ J 
Robert E. Cattany 
4530 E. River Road 
Tucson, Arizona 85718 
Attorney for Appellants 

& Atonna, Ltd. 

-4-
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3 

IN THE COURT OF APPEALS 
STATE OF ARIZONA 

DIVISION TWO 

4 JAMES STEWART COMPANY, an 
Arizona corpciration; M. SETH 

5 HORN E ; W . W. G RA C E , 

6 

7 v. 

Plaintiffs/Appellees, 

2CA-CIV 4371 

(Cochise County 
Superior Court 
Cause No. 40466) 

8 ROBERT E. CATTANY and JUNE L. 
CATTANY, husband and wife, 

9 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

OBJECTION TO MOTION 
FOR REHEARING 

10 

11 

Defendants/Appellants. 

--------------------------------) 

12 Appellees request that Appellants' Motion for Rehearing 

13 be denied for the reason that the Opinion of the Court of Appeals 

14 IS amply justified by the law and the evidence, as more particularly 

15 explained in the following Memorandum. 

16 

17 

RESPECTFULLY SUBMITTED this ?:;.J day of October, 1982. 

18 

19 

20 

21 

22 

23 Copy of the foregoing 
m ail edt his :J.-~ day 

24 of October, 1982, to: 

25 Mr. Robert E. Cattany 
4530 East River Road 

26 Tucson, Arizona 85718 

.. 
Ltd. 

By: 

By: 
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1-1EMORANDUM 1 

2 The issues raised in Appellants' Motion for Rehearing are 

3 \Yithout merit. 

4 1. Appellants argue that this Court erred in stating 

5 that "Appellees ... commenced assessment work on October 6, 1979, 

6 and continued the \York on October 10 for the 1979-1980 assessment 

7 yea r." Op in ion at 1. Despite the fact that an Affidavit of Labor 

8 Performed and Improvements made substantiates work done between 

9 October 6th and October 12th (R.T. 33; Plaintiffs' Exhibit 8 in 

10 evidence), Appellants contend that no work was done on October 10th, 

11 citing alleged admissions of Appellees W. W. Grace. 

12 Appellees do not accept Appellants' characterization of ~Ir. Grace's 

13 testimony, and prefer io refer the Court to the transcript. In any 

14 event, however, it is not at all clear what Appellant~ ~ish to gain 

15 by such a discussion. Appellees understand this Court's Opinion 

16 to have been based upon that fact that all assessment work required 

17 by 30 U.S.C. 28 was performed on October 6th: 

18 "Grace testified that on 
October 6, 1979, $800 worth of 

19 assessment work was done on the 
claims .... This testimony alone, 

20 provided an adequate basis for 
the trial court's conclusion .... " 

21 

22 Op in i on at 3. 

23 Similarly immaterial is Appellants' contention that the 

24 \"itnesses "clearly established ~1arch 10, 1980 as the date \,'hen fur-

25 ther ",ork ,,'as done." ~Iotion for Rehearing at ? (Additionally, 

26 the argument is unsound. Hr. Grace testified that he did further 

- 2 -



( 

c:i 
~ 
< z 
z 
o .... 
< ~ 
~ j 
!:! I-6 ( 
~. 

I 'z 
• II: 

Z 0 
< I
>- I-
0:: ( 
c:i 
o o 
~ 
Z 
III 

. ::l 

.It? 

1 work on the claims within 30 days of October 19, 1979. R.T. 51.) 

2 

3 

4 

Even Appellants note that these arguments do not matter. 

" . . . (I)f the court believes that the judgment below is supported 

by Appellee W. W. Grace's testimony that in his opinion the work 

done on October 6, 1979 was sufficient ... then the foregoing may 

be moot." 1-totion for Rehearing at 2 (emphasis added). 

5 

6 

7 2. Appellants seize upon two minor factual errors 

8 in the Opinion in support of their Motion. It is true that Mr. 

9 Cattany's attempted relocation occurred on October 18, 1979, when 

10 he posted notice of the purported "Rocky" claims. R.T. 71-72. It 

11 is also correct that Appellees, rather than Appellants, brought this 

12 action. However, these matters are not significant to this Court's 

13 decision, having apparently been noted by the Court in passing. 

14 3. Appellants contend that the Court erred when it 

15 held that the trial court could have found that the value of the 

16 October 6th work was $800. Appellants cite the general proposition 
-= 

17 that what is paid for work is evidence of the work's value. 

18 Motion for Rehearing at 2. True enough. Appellants seem to infer 

19 from this proposition, however, that evidence of payment is there-

20 fore conclusive evidence of value. Appellants have cited no 

21 authority for such a conclusion and Appellees are aware of none. 

22 There is certainly authority to the contrary, since assessment work 

23 can be adequate even if done fo r free. NacDonald v. Cluff, 68 Ariz. 

24 369, 206 P.2d 730 (1949) . 

25 Neither do Appellants submit any authority that would 

26 allow them to ignore Mr. Grace's opinion testimony about the value 

-: 3-
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1 of the labor. It is well-established that an owner of property is 

2 competent to testify as to the property's value without qualifying 

3 as an expert. Atkinson v. Marquart, 112 Ariz. 304, 541 P.2d 556 

4 (1975) (corporate good will); U.S. Fidelity & Guaranty Co. v. 

5 Davis, 3 Ariz. App. 259, 413 P.2d 590 (1966) (cattle); Town & 

6 Country Chrysler Plymouth v. Porter, 11 Ariz. App. 369, 464 P.2d 

7 815 (1970) Cautomobile); Urban Renewal Agency v. Tate, 196 Kan. 

8 654, 414 P.2d 28 (1966) (land). Why should the lessee of mining 

9 claims be precluded from , testifying about the value of improvements 

10 and labor--particularly where, as here, the lessee has a great deal 

11 of mining experience? 

12 Kramer v. Taylor, 200 Or. 640, 266 P.2d 709 (1954), does 

13 not support Appellants' position. In Kramer, the Oregon court was 

14 faced with conflicting evidence and argument concerning the value 

15 of certain work. The trial court determined that the work was 

16 worth $200. The Supreme Court upheld that determination. Appellees 
~ 

17 are unaware of anything in Kramer that requires this Court to set 

18 aside the trial court's judgment in the present case. 

19 The value of assessment work is a question of fact. 

20 Pascoe v. Richards, 201 Cal. App. 2d 680, 20 Cal. Rptr. 416 (1962). 

21 Perhaps the trial court had the discretion to find for Appellants 

22 on the question of the value of the work performed on October 6th. 

23 It did not; it apparently chose to accept competent and credible 

24 evidence that the Octcber 6th work had a value of $ROO or more. 

25 The Court acted properly in upholding the trial court's judgment. 

26 

- 4 -
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For the above reasons, and those presented in the Answering 
Brief, Appellees respectfully request this Court to deny the Appel-

lants' Motion for Rehearing. 
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JAMES B. GREENWOOD 

MARTIN F. RYAN 

MICHAEL J. HERBOLICH 

ARTHUR C. ATONNA 

WALLACE R. HOGGATT 

DAVID P. FLANNIGAN 

LAW OFFICES OF 

GREENWOOD, RYAN, HERBOLICH S ATONNA, LTD. 
8SS COCHISE AVENUE 

DOUGLAS, ARIZONA 85607 

AREA CODE 602'364-7961 

October 5, 1982 

1/ 

OTHER OFFICE: 

BISBEE, ARIZONA 

RECEIVED 

Mr. M. Seth Horne 
Mr. Harvey L. Hayes 
James Stewart Company 
707 Mayer Central Bldg. 
3033 North Central Avenue 
Phoenix, Arizona 85012 

OCT 7 1982 

JAM£S STEWAI<I t,;UMPAN~ 
PHOENIX, ARIZONA 

Re: James Stewart Company v. Cattany 

Gentlemen: 

Good news. 
Helm's ruling. 
and Opinion. 

The Court of Appeals has affirmed Judge 
Enclosed is a copy of the Court's Order 

As you can see, the Court based its decision on Mr. 
Grace's testimony that the work performed on October 6, 
1979, was adequate. Therefore, the Court stated that it 
was not necessary to discuss all the other points that 
had been raised. (You may notice that the Court has two 
minor factual errors: it states that Cattany entered and 
posted the property on October 8th, rather than Octobe-r--
18th, and also that Cattany, rather than James Stewart 
Company, filed the action on August 19, 1981. Ihese are 
not material to the decision.) 

As I wrote to you earlier, Cattany has 15 days to 
file a Motion for Rehearing, to which we will have an 
opportunity to respond~ If the Motion is denied, he may 
petition the Arizona Supreme Court for review. It is 
still possible for Cattany to prevail, but I doubt it. 
We have cleared the big hurdle. 

I'll continue to keep you informed about this case. 

WRH/vp 

Enc. 

Truly yours, 

RYAN, HERBOLICH, ATONNA 
& HOGGATT, Ltd. 

By : ./lA.h11~ 
~~L~~i:-~GGATT 
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DIVISrQ.'J '.IW) 

JAMES ST.EWART CCMPANY, an Arizona ) 
corporation; M. SETH HORNE; W. W. ) 
GRACE, ) 

) 
Plaintiffs/Appellees, ) 

) 
v. ) 

) 
ROBERI' E. CA'ITANY and JUNE L. ) 
CA'ITANY, husband and wife, ) 

) 
Defendants/Appellants. ) 

2 CA-Crv 4371 

ORDER 

(CXXlUSE County 
Superior Court 
Cause No. 40466) 

FILEQ1 ,. 
OCT 1 1~~ 

CLERK COURT OF APPEALS 
Divisi"on Two 

GREENWX>D, RYAN, HERBOLICH & A'KNNA, Ltd., D:>uglas; 
by ArthUr C. Atonna, Esq., and Wallace R. Hoggatt, Esq., 

Attorneys for Plaintiffs/Appellees. 

Robert E. Cattany, Esq., Tucson, 

Attorney for Defendants/Appellants. 

The al::x:>ve-entitled matter was duly sul:rnitted to the Court. ']he 
Court has this day rendered its Opinion. 

IT IS ORDERED that the Opinion be filed by ·the Clerk, and under 
the Arizona Rules of Civil Appellate Procedure, Rule 22 (a), fifteen 
(15) days are allowed from this date to file a Motion for Rehearing. 

IT IS FURl'HER ORDERED that a copy of this Order, ~ether with 
a copy of the Opinion, be sent to each party appearirig or the attorney 
far such party and to '!he Honorable Lloyd C. Helm, Judge, Cochise 
County Superior Court, retired, and to The Honorable Matthew W. BorcMi.ec, 
Presiding Judge of cOchise County SUperior Court 

Dated: CCtober 1, 1982. 

Copies mailed as directed 
this 1 day of . CCtober , 

~.~~~, . El~ Urwin Fr1t~2~ 

Lawren Howard 
Olief Judge 

OO~@~aw~ffiJ 
GST (I ~ 1982 

GREENWOOD, RYAN, HERBOLICH 
. & ATONNA lTD ,. . ' 
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the testimony and affidavits are conflicting. Nonetheless, for this 

( .ubsequent work Escapule was paid $49. The uncontradicted testimony 

and affidavits of Grace valued the completed work at not less than $800 

which would meet the requirements of 30 U.S.C. §28 as discussed below. 

Furthermore, Grace testified that the work done on October 6, 1979, was, 

' ~' Y itself,$800 worth of work. 

On October 8, 1979, after deciding that appellees had not 

completed the resumption of their assessment work in a diligent manner, 

appellant Robert Cattany entered and relocated the property. Location 

( ')tices were recorded by Cattany on January 16, 1980. His plat map and 

monuments delineating his claims were intially incorrect and he amended 

his map and remonumented his claims on March 17, 1980, and in August 

1981, respectively. During this period an agent of the appellees 

requested twice that Cattany cease all mining and vacate the property. 

Cattany, however, responded with a suit to remove appellees on August 19, 

198L 

The case was heard without a jury on September 15, 1981, and 

the judge required that both parties submit memoranda. It is appellants' 

( ntention that the trial court should be reversed 'for its finding that 

appellees were, and had at all times been, entitled to possession of 

the claims. 

The issue in this case is whether appellees complied with the 

assessment work requirement of 30 U.S.C. §28, thereby precluding forfeit

ure of their unpatented mining claims. Appellant raise~ other argume~ts 

concerning his right to possession of the claims, but because of our 

resolution of this issue, we need not discuss the other arguments. 

The locator of a claim is required to' complete $100 worth of 
I 

\ ~k per year on each claim under 30 U.S.C. §28. The statute provides: 

" .•• [a]nd upon a failure to comply with these 
conditions, the claim ·or mine. upon which such 
failure occurred shall be open to relocation in 
the same manner as if no location of the same had 
even been made, provided that the original loca-
tors, their heirs, assigns, or legal representa-
tives, have not resumed work upon the claim after 
failure and' before such relocation. . .. ,. (Emphasis 
added)l! 

For cases holding that the resumption of the assessment work by 
the original loc~tor prior to a relocation by a third person precludes a 
forfeiture of the original locator's rights, see Edwards v. Anaconda Co., 
115 Ariz. 313, 565 P.2d 190 (App. 1977); Hartman Gold Mining Co. v. 

- 2 -



IN 1lIE COURT OF APPEALS 
STATE OF ARI2DNA 

DIVISION 'M) 

-PKlED 
OCT - 1 1982; 

JAMES STEWART OOMPANY, an ArizDna ) . CLERK COURT OF APPEALS ( 
corporation; M. SEIlI HORNE; W. W. ) Division Two 
~rn, ) 

) 
Plaintiffs/Appellees, ) 

) 
v. ) 

) 

2 CA-CIV 4371 ( 

ROBERT E. CATTANY and JUNE L. CATTANY, ) 
husband and wife, ) 

) 
Defendants/Appellants. ) 

-----------------------------------) 

OPINION 

APPEAL FROM '!HE SUPERIOR OXJRT OF COCHISE CX>UNIY 

Cause No. 40466 

Honorable Lloyd C. Helm, Judge 

AFFIRMED 

GREENVO:lD, RYAN, HERBOLIClI & ATONNA, Ltd. 

( 

by Arthur C. Atonna and Wallace R. Hoggatt rbuglas ( : 

Attorneys for Plaintiffs/Appellees 

Robert E. Cattany Tucson 

Attorney for Defendants/Appellants 

HOW A R 0, Chief Judge. 

This is an appeal from a judgment in favor of appellees. in a 

forcible entry and detainer suit brought to determine the possession of 

eight unpatented federal lode mining claims. The eight cla~ms, known ase 

the Hornes #110-117, were located by M. S. Horne on September 21, 1967, 

and later leased to W. W. Grace on October 1, 1979. 

Apparently no assessment work was done for the assessment ~ear 

ending August 31, 1979. Appellees, however, commenced assessment work l. 
on October 6, 1979, and continued the work on October 10 for the 1979-

1980 assessment year. The work was performed by John Escapule under 

Grace's supervision. At that time, Grace had worked with mining claims 

for 48 years. Escapule was paid $200 for his services. 

It is unclear whether any further work was done on the claims 

for a period of four to six weeks or until March 10 or 11, 1980, because 

\. 



In order for the resumption of the work to have the effect of preclud.ing 

relocation by a third person, the work must be resumed in good faith, be 

( ~rosecuted with reasonable diligence and with a bona fide intention of 

completing it. Strattan v. Raine, 45 Nev. 10, 197 Pac. 694 (1921); 

Winters v. Barkland, 123 Ore. 137, 260 Pac. 231 (1927); Crane v. French, 

_39 Cal.App.2d 642, 104 P.2d 53 (1940). In the absence of evidence to 

( 

.he contrary, it will be presumed that the annual work was resumed in 

good faith. Temescol Oil Mining &. Development Co. v. Salcido, 137 Cal. 

211, 69 Pac. 1010 (1902).21 

If such work is resumed, the claim is not subject to relocat

_on while it continues and a relocation made while work is being performed 

is invalid even if the assessment work is thereafter abandoned before 

the requisite amount is completed. Jupiter Mining Co. v. 'Bodie Consolid

ated Mining Co., 11 F. 666 (9th Cir. 1881); Jordan v. Duke, 6 Ariz. 55, 

53 Pac. 197 (1898). Appellant contends the evidence does not show that 

appellees diligently prosecuted the resumption of the assessment work 

nor that the value of the work done was at least the required $800. We 

do not agree. 

Grace testified that on October 6, 1979, $800 worth of assess-

Itlent work was done on the claims. This consisted of the digging of a 

ditch by a backhoe, 300 feet long averaging 2! to 3 feet deep. In some 

places it was 5 feet deep. The test is the value of the work done and 

not the amount paid to do the work. Schlegel v. Hough, 182 Ore. 441, 

186 P.2d 516 (1947). This testimony alone, provided a~adequate basis 

for 'the trial court's conclusion. There was no issue about proceeding 

diligently since the required work was done in one day. When appellant 

entered the claims on October 8,1979, he was a'trespasser and his 

I -~cations were invalid. Jupiter Mining Co. v. Bodie Consolidated Mining 
\ 

l 

I 

Co., supra. 

Affirmed. 

" 
-=l---c/;------c(;-'c-o-n-t-:-:-· d. ) 
Warning, 40 Ariz. 
451, 295 Pac. 318 
(1930). 

, .' 

267, 11 P.2d:854 (1932); Whitwell v. Goodsell, 37 Ariz. 
(1931)~' Cadle v. Helfrich, 36 Ariz. 390, 286 Pac. 186 

. . ' 
. . " 

' ,G 1 
. ,: . 

See also McCormick v. Baldwin, 104 Cal. 227, 37 Pac. 903 (1894); 
Hirschler v. McKendricks, 16 Mont. 211, 40 Pac. 290 (1895); Honaker v. 
Martin, 11 Mont. 91, 27 Pac. 397 (1891). 

- 3 -



LAWRENCE HOWARD, Chief Judge. , 

CONCURRING: 

JAMES D. HATHAWAY, Judge. 

BEN C. BIRDSALL, Judge. 
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GREENWOOD, RYAN, HER.BOLICH E1 ATONNA, LTD. 
ATTORN EYS AT LAW 

JAMES B. GREENWOOD 

MARTIN F. RYAN 

MICHAEL ..I. HERBOLICH 

ARTHUR C. ATONNA 

WALLACE R . HOGGATT 

ac~x~~ 

December 9, 1981 

Mr. Harvey Hayes 
James Stewart Company 
3033 North Central Avenue 
Phoenix, Arizona 85012 

Re: Stewart vs. Cattany 

Dear Mr. Hayes: 

129 NACO HIGHWAY 

P. o. BOX 4340 

BISBEE,ARIZONA 65603 

TELEPHONE (602) 432-5791 

655 COCHISE AVENUE 

DOUGLAS, ARIZONA 65607 

TELEPHONE(602)364-7961 

PLEASE REPLY TO: DOUGLAS 

RECEIVED 

DEC 10 1981 

jJ\MES STEWAR\ (;OMPAN~ 
PHOENIX, ARIZONA 

Enclosed is a copy of the Judgment which you requested. 

Encl. 

Very truly yours, 

GREENWOOD, RYAN, HERBOLICH 
& ATONNA, Ltd. .. 

........ I 
,/ ." ) /1 

B
. :.~--'~Qi( t..( ~~ ----
y. , tr 

Peggy \9regory 
Secretary 
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SUPERIOR COURT OF ARIZONA 

COUNTY OF COCHISE 

4 JANES STEWART COMPANY, an 
Arizona corporation;M. SETH 

5 HORNE; W. W. GRACE, 

) 
) 
) 
) 

NO. 40466 

6 Plaintiffs, ) JUDGMENT 

7 v._ 
) 
) 
) 
) 
) 
) 
) 
) 

8 ROBERT E. CATTANY and JUNE 
CATTANY, husband and wife, 

9 

10 

11. 

Defendants. 

-----------------------------) 
12 This matter having come .on regularly for trial 

13 September 15, 1981, and the Plaintiffs present 1n person and by 
14 counsel, and the Defendan-ts present by ROBERT E. CATTANY, and 
15 the Court having considered the testimony of witnesses, the 

16 evidence and memorandum submitted, it is 

17 

18 

19 

20 

21 

22 

23 

24 

ORDERED, ADJUDGED AND DECREED that: 

1. The Defendants are guilty of forcible detainer. 

2. The Plaintiffs have -judgment for the restitution 

of the premises described as mining claims Horne 110 through 117 

as located and situated in the northeast one quarter of Section 

20, Range 22 East, Township 20 South, G.S.R.B. & M. Cochise 

County, Arizona, Tombstone Mining District. 

3. The Plaintiffs are now and at all times involved 

25 herein have been entitled to the possessory rights in and to 

26 the premises described as Hor~e No. 110 through 117, and more 

o~t 1551 ~Ml 4.84: 



,-

( 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

particularly described in paragraph two above, and that such 

rights are paramount to those of the defendants. 

4. The Plaintiffs shall have its costs in the sum of 
. 

DONE IN OPEN COURT this 

$116.25. 

gtf day of61~81. 

- 2 -
OK 1 1551 ~~Ct 485 
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SUPERIOR COUR} OF ARIZONA 

COUNTY OF COCHISE 

4 J.AJ.IES STEWART COMPANY. an Arizona) 
corporation; M. SETH HORNE; W.W. ) 

5 GRACE, ) 

6 

7 

8 

9 

10 

11 

Plaintiffs, 

vs. 

ROBERT E. CATTANY and JANE DOE 
CATTANY, husband and wife, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------------) 

COI-IPLAINT 

(Forcible Entry & Detainer 
& Declaratory Judgment) 

12 COME NO~ the Plaintiffs, by and through their attorneys, 

13 GREENWOOD, RYA,\, HERBOLICH [, ATON1\A, Ltd., and as and for their 

14 claim for relief allege and pray as follows: 

15 

16 

1. 

Now and at all times relevant to this action, all parties 

17 hereto have either been doing business in Cochise County, Arizona, 

18 caused. acts or events to occur within Cochise County, Arizona, 

19 ~hich give rise to this cause of action, or reside within Cochis~ 

20 County, Arizona. Furthermore, ROBERT E. CATTANY and JANE DOE 

21 CArTANY are husband and wife now and at all times relev8'!lit· to 

22 this action and all events or acts by ROBERT E. CATTAN)' were done 

23 in furtherance of marital community objectives. 

24 II . 

.25 On or about October 18, 1979, ROBERT E. CATTANY, executed a 

26 Location Notice for mining claims 1320 feet long and 660 feet wide 

27 as to rtreas morc particularly descrihed in Exhibit "A" attached 
I 

28 I heJ"(~ t(\ and n;3de a part hereof by refl· l·encc. 
I 

29 I I 1. 

30 On or about March 17, 1980, Defendant ROBERT E. CATTANY 

31 executed and amended location notice as to areas more particularly 

32 described in Exhibit "E" attached hereto and made a part hereof 

! rj ; 
! 
! 

I 
I 
i '. 

'';;. ' 

.; 

::~: 

I ... 
! 
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2 IV. 

3 The Plaintiffs are owners, lessors or lessees or otherwise ,. 
4 entitled to possession of certain mining claims known as Horne 

5 HID through Hl7 as more particularly described on Exhibits "C" 

6 through "J" attached hereto and made a part hereof by reference. 

V. 7 

8 Written no'tice has been given to Defendant ROBERT E. CATTANY 

9 by the Plaintiffs of the encroachment by Defendant CATTANY onto the 

10 same area where the Plaintiffs' mining claims exist. Said notices 

11 are in the form of Exhibits "K" and "L" attached hereto and made a 

12 part hereof by reference. 

13 VI. 

14 On or about October 6, 1979, annual assessment work on Plain· 

15 tiffs' mining claims 'Horne 11110 through /I 117 ,,'as commenced 

16 thus precluding an abandonment of Plaintiffs' claims at any time 

17 during which the Defendants claim rights to or a relocation of 

18 said claims as herein alleged. 

, 19 VII. 

20 Defendant ROBERT E. CATTANY has changed the location of mining 

21 claims in violation of A.R.S. Section 27·202C by interfe1'oing with 

22 the rights of the Plaintiffs. 

23 VIII. 

24 Defendant ROBERT E. CATTANY has failed to comply with the pro· 

25 visions of A.R.S. Title 27 regarding mining and location of claims 

26 to the possessory detriment of the Plaintiffs. 

IX. 27 

28 By Arizona and Federal statutes, the Plaintiffs have posse~~0rV 

29 rights to Horne 1110 through il17 ~hich rights Defendants claim by 

30 adverse interest. 

31 x. 
32 Defendants purported possession of claims are void for failure 

- 2· 
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1 to locate properly sized claims pursuant to 30 U.S.C.A. Section 23. 

2 XI. 

3 Defendants' acts infringe upon Plaintiffs' rights to quiet 
• 

4 peaceable possession of the described mining claims pursuant to 30 

5 U.S.C.A. Section 26. 

6 XII. 

7 The Defendants are guilty of forcible entry and forcible de-

8 tainer. 

9 WHEREFORE, the Plaintiffs, and each of them, pray for judgment 

10 against the'Defendants, and each of them, as follows: 

11 1. By a finding that the Defendants are guilty of forcible 

12 entry an~ forcible detainer. 

13 2. By giving judgment to the Plaintiffs for restitution of 

14 the premises. 

15 3. By decla!ing that the attempted relocation of claims by the 

16 Defendants were: 

17 (a) Premature, 

18 (b) Void by virtue of improper size, 

19 ~c) Not effective as a matter of law as a valid relocati0 

20 (d) That the Plaintiffs' interest in Horne #110 through 

21 1117 is paramount to that of the Defendants and furtherm8,,'e that the 

22 Plaintiffs have valid mining claims as to the suhject property. 

23 4. By gh' ing Plaintiffs judgment for actual and pllnitive damag 5 

24 in sums that are found at the trial of this matter to be just and 

25 equitable . 

26 S. By awarding the Plaintiffs their costs in this action in-

27 I cu r red together ~ith 

28 . 6 ~ By grantin.g 
1 

a reasonable attorney's fee. 

the Plaintiffs such other and further rf>llc·f ;, ;:. 

29 may be deem, just and equitable. 

30 

31 

32 

DATED August ISth • 1981. 
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6 STATE OF ARIZONA ) 

7 County of Cochise 
ss. 

GREENWOOD, RYAN, HERBOLICH & ATONNA, 

Ltd~' 8SS Chis .e~Ave _~O~~'~~':Z 
By: ___ ~ 

A THOR c. NNA or ~--
JANES B. GREENWOOD 

8 ARTHUR C. ATONNA, being first duly sworn, upon his oath, 
9 hereby deposes and says that: ·1 am one of the attorneys for the 

10 Plaintiffs; I hereby state that the matters alleged in the fore-
11 going Complaint are true to the best of my knowledge, information 
12 and bel ief. 

13 

'14 

15 

16 SUBSCRIBED AND SWORN to before me this 18th day of August, 
17 1981. 

18 

19 

20 t-l)" Commission Expires: 

21 Januan' 9, 1984 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 
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Mr. James B. Greenwood 
Attorney at Law 
P. O. UOx 4340 
Bisbee, Arizona 85603 

Dear Sir: 

fiE: Cattany Suit 

June 1, 1981 

Thank you for your letter of May 27, 1981 which I found very 
intercsting. I fccl that n·. Escapulc is a very truthful lDan 
and will state the true facts, remain neutral and not take 
either sioc. 

r.~r. Cattany put nO notices up that he was rclocatln~ thcse 8 
claims. Our aSfiCtiSmcnt work was completed before he placed 

"h18 ·~orner ' 1DOnument8 '~ '.... .. ' . ..... .." .. ,." " 

Please find enclosed u copy of Chaptm" VI - ficswr.ptioll of. Work 
r/7.2!) thrOUGh 7.33. I have uarked those sentcnces which I feel 
w11l hclp us a grcat deal. 

Thank you for your assistance, and if therc 1s anytri.ng we can 
do, please let mc know. 

HLH:ef 
Encl. 

Sincerely yours, 

Harvey L. Hayes 
Property llanager 

/ 
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GREENWOOD, RYAN, HERBOLICH 8 ATONNA, LTD. 
ATTORNEYS AT LAW 

JAMES B . GREENWOOD 

MARTI N F. RYAN 

MICHAEL J . HERBOLICH 

ARTHUR C. ATONNA 

WALLACe:: R. HOGGATT 

DEBORAH WARD 

May 27, 1981 

James Stewart Company 
707 Mayer Central Building 
3033 North Central Avenue 
Phoenix, Arizona 85012 

Attention: 
,/ 

Mr. Harvey L. Hayes 
Property Manager 

Dear Mr. Hayes: 

IZ9 NACO HIGHWAY 

P. O . BOX 4340 

BISBEE,ARIZONA B5603 

TELEPHONE (602) 432 -5791 

ess COCHISE AVENUE 

DOUGLAS, ARIZONA eS607 

TELEPHONE (60Z) 364-7961 

PLEASE REPLY TO: BISBEE 

ri~ ~ @ ~'. ~ un [E ill' In"i I-~ \YI . , U L -- -. . . 

MAY 281981 

JAMES STEWART CO. 

Thank you for your letter of May 20, 1981 and enclosures. 
We are proceeding with preparations, research, etc. for filing 
of the lawsuit. However, I believe you will be interested in 
the letter and other materials which I received from Mr. 
Cattany this date, copies of which are enclosed. I would 
appreciate your comments. 

JBG:hf 
Enclosures 

Very truly yours, 

GREENWOOD, RYAN, HERBOLICH-& 

By: 
~ . 

JAMES B. GREENWOOD 

ATONNA, Ltd. 

.,:. 

. J -(U ' · ... l 
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LAW OFFICE OF 

POST OFFICE BOX 611 . TOMBSTONE,ARIZONA BS638' (602) ~S7-3731 

I\1r. James Greenwood 
Attorney at Law 
129 Naco Highway 
Bisbee, Arizona 85603 

James: 

May 26, 1981 

Re: Horne - Rocky Mining Claims 

The enclosed material is from the American Law of Mining, a recognized 
authority in mining law. It is the chapter on resumption of assessment work and 
I have colored some 'pertinent parts. Also enclosed are Escapules' affidavits. Inci
dentally, I confronted the Escapules with the information Bill Grace gave you about 
Ernie Escapule owing him some fayors so he agreed to do $800.00 worth of work for 
$200.00. This upset Ernie and he emphatically stated it was not true. He said the 
charge per hour for his backhoe at that time was $25.00 and he did 8 hours work. 
He charges $30.00 per hour now, and he says that some people are charging $32.50 
depending on the equipment, but $25.00 per hour was the going rate when he did 
the work for Bi]] G:'Hce. 

A brief history of this situation sta.!,ts with my entry onto the ground in 
question on Thur. Oct. 4, 1979, with a witness, in preparation of making mining 
locations, and I spent several hours walking over the entire area. Prior to this date, 
I had observed the area on several occasions for any activity and checked with the 
recorder's office to see if any affidavits of labor had been recorded. On Friday, Oct. 
5, 1979, I spent most of the day on the ground in question with a 200 foot tape and 
a helper, finding the 1/4 section ,corners and measuring and marking for claim corners. 
I returned on Monday Oct. 8,1979 to finish my marking and measuring and found the 
backhoe work. I was told that John Escapule had done the wotlk on Saturday or Sun
day, so I went to see him. He wasn't in town, but his mother told me that Bill Grace 
had hired their backhoe to do $200.00 worth of work and that's what John had done. 
I asked if John was going to do any more work for Bill Grace, and she said she didn't 
think so. 

I was on the ~l>()lmd in question every day from Oct. 8 thru Oct 12, 1879, 
finishing the measuring and marking corners (and looking for anyone doing other work). 
On FJ>iday Oct. 1~, 1979, I bought the lumber to make corner monuments and on Sat ur
day Oct. 13, 1979, stm'ted setting monuments, finishing on Wed. Oct. 17, 1979. I 
put up my location notices on Oct. 18, 1979, 

Very truly yours, 

n i,"! r.::: 

U \.:.' I.s {m'l LJ • • .., , I 

I 
.,::.... . : .... '- : 

, . 
, l 

\~~ 
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CHAPTER VI 

RESUMPTION OF WORK 

§ 7.29 In O(,Der&1. 
§ 7.30 Time or RCSuIIIJ,otion. 
§ 7.31 A!l:CIunt. or Work Requirtd After Re:suIOI'tion. 
§ 7.32 Dili&;c:nce in COJnI,Ie:t!ng Work. 
§ 7.33 I'.c~ulllption Arur Rtlocation COII""e:nced. 

§ 7.29 In Ge.neral. The federal statute, after 6<:lting forth 
the assessment work requirement, pro\·jdes: I 

[a]nd upon n failure to comply with these conditions, 
the clllim or mine upon which "uch failure oc('urn·d l'hall 
be open to relocation in the f'ame manner as if no loc.ation 
of the same hud ever h(~cn made, pro\·idc:>d that the 
original locators, their heirs, a~signs or legal repres(·n
tnti\'es, havc not f{'l;umed work upon thc claim nfter 
failure and 1lefore ~uch lo(·tltion •••• 

Cntil rcccntJy, it was well s<.:tt1('d tllnt n dttirn OWf.e:r wllo 
failed to perform assessment work for one or more: ::!'H':-:lliC'nt 
years and who resumed assessment work lwfore thHe was 
8 relocation by another, was protcctop 8S though no failure 
had e\'Cr occurred, 1m! the Depa·rtll1cnt of (h" Interior, Ly 
r('gulation, :apparently considers the stntute to lm,,"c 1>(o('n 
rc'pcnl('d lIy lIicl.-cl t~. Oil Shale Cor-p..t 

"-hctlJ(:r tl,ere was a r('8umption of work afl('r fnilurc to 
______ 0 ________ • _____ _ 

§ 7.29 • 17 SlAt. 92, rt.s. § 2324, 
30 U.S.C. § ~S (19iO). 

Z 400 U.S. -IS (HI;O). Stt 37 Ft.-d. 
H.·;;. li~JC (~c·pt. 1, 1972), and C'Cim-

1.1'( § ~ 'io~G-io~8, ill/ra, " .. ith nrlk 
t". ~tl·:,~l,e·r, 104 U.S. 279 (ltiSl); 
L'Itin t'. Si('rrA nuth'~ Gold !.finiDl: 

Co., 25 .'. :i37 (C.C. Cal. lSS!i); 
I't°!l('l!y ". Gllddi~. 14 Ariz. 214, 127 

P. 739 (l~12); Madi!'oD y. Oct',\'e 
Oil Co., 1~ Cal. iGS, 99 P. 1 i(j 
(1903); nunlit'r Chllnre ~,:ihilll: Co. 
y. nel, -lOS P.2d 1;0 (lei"ho 1!IC5); 
IJ\('ry ,'. WOCldwr.rd, 5 }\'~L [.~3, 25 
p. "ih5 (l~!ll); ~turk t'. IJt'sl ( ... ·::a·llt 

Co., ~:!3 Ore. 4;:'i, 3;,.J r.2d S:!1 
(HICO) ; Bllnfil'1d t'. Cr:"I'''n, III Ore. 
38S, 226 P. 235 (IP2",). 

, 
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§ 7.30 l'~AINTE!,ASCE or CLAIM ArTER LOCATION 162 

perform IlTInunt nSSN!'nl<'rat work is n CIU('l'tion of fnct.' ""here 
11 d:lim ClwJI('r rC'lic',i; lIl,on a TC'!'lI1i, 1'1 ion of w(lrk to (h·r ('nt 
11 rC'}o('a1ion, the 1l1lnlc'Jl is upon 1'1I('h c·laim ownC'r to sho,~~
nfiirm:tli\'{'ly tlant work wn.,s f('slIIllC'd lwfore tll(! rc'}o('ntion) 

! 

§ 7.30 Time of Rtsumption. A~l'('i'l'III"lIt work Inny bCf _ . 
resuffH'c1 Itt nny tilll(, l,\·forc n "1I1i,) n'l()(':lfion is JIInclc.' ~ • ) 
'ocf('rti,'c n'}uC':ltioJl (1(1('s lIot t('nniJl:lt(' tilt' right of the Orig~. ~. 
nnllocsitor to rC'l'UIII(' work if he f('StlIlU'S work "fh'r the p('riod ~..;...~ 
allo\\'('o for ('orlll'lc·tin!! loC'nticm mull.(·ron· tll(' .lc·fjC'i(·nri('s are ~ , 
corrccl<'CI.' A n·l(l(·:ltioll l1I:u)(' h('fon' the origiJlnl locator 
is dc:1ineJ1H'lIt in the' p('rfol'rn:ancc of nSl'e~SUll'nt work is pre· 
mature, :\11<1 (:"c'n thvugh the· (lrig-illal IO('ntor fails to perform 
the aSses~m('Jlt work for Owt y<:nr. if hc T('sumes ,,;ork aft~r. 
the end of the' p:,rtieul4lr nS8('~:-:nl<'nt ),c·ar and Lc-forc the 
re)oca{or files ·an nu.1itiollnl :111,1 :un<'Ju)(·d location ('(.'rriticale, 
his claim is pr('sern'u, J 

3 Peacb)" Y. Frisc:o Gold ~fin( .. Co., 
204 F. 659 (D. Ariz:. 1913); Crane Y. 

FrcDeb, 39 Cal. Arp. 2d C~2, 104 
P.2d 53 (HHO). 

• Dunhr Chanc:e ~fiDiD: CO. Y. 

Du,· 'Ul,~(J n.!!; I1<-nllhr t". :'<f~rtin, 
11 !>fonl. 91, 2i p. 3!1i (1591); 
~.fd~rli~1It \". EI Puo IIri,,\,: Co., 16 
!\.~. 721, 120 P. G9~ (Ifill): m ··d 
On "tI.er grolllld..., 1-:1 P4.:o nri('\': Co. 
t". ~fc:RDi~t.t, 233 t:.S. 2:.0 (J!iU). 
C(Jntra, WiIIiU ,..n.let'r, 133 t·. 93i 
(C.C. Ark. 190.J); Flor(cn(,f'·H:I(, Cop. 
per Co. v. Killlt,d, 55 WII..Sh. 162, 147 
p. 581 (1915). 

§ 7.30 I l1ut U( § 7.29 .'"/,ro. wl,iC'h 
C::bts dmlht upon (,M('.!' ~:J('h .~ JustiC'e 
~finin: CO. Y. D:mlIoY. f..~ )-'. 554 
(C.C. }\('\". ] ~!'1); JMJ"n \'. nuh, (j 

Ariz. !i5, 53 P. ]97 (1~!I~): Cr,,"t' 
". Tn'n"),, 39 CIII. ,\pr. :!d (i~:!, 101 
1'.2d 53 (HI.JO); ('1.r1:" ,'. ~t:\J1(1ry, 

22 Cal. Apr. 211 55, 70 P.:!d GO.J 
(1037); I.ilUe Dornt G,.ld ~Iillill' 

c 

CO. Y •• \rnJlall~ GeoId ~Iinin: Co .. 
30 Colo. 431, 71 P. 359 (1902); 
Duuker ('1,&Io('c ~tinin: Co. ". Bu, 
408 P.2d 170 (Jdllbeo 19(;5); IDlneD 

,'. Ollson, 2J3 Ore. [~, 321 P.2d 10·U 
(1958). 

2 Field \". Tanner. 32 Colo. 278, 75 
P. !11 (j (1904); TbeorlltoD v. Kauf· 
rnnn, 40 ~font. 2:'2, 106 P. 361 
(1!UO); ~f("K.y \". ~f('Dou:&lI. 25 
~tflllt. ~:,~, C4 P. CG9 O!1tll); Klop. 
(,1I,.:till('''\''. JlIt,Y('!'i, !!(I ("tA!! .J5. 57 P. 
;J2 (1 S~19). Sa ~ ;.:iJ "'Ira (or a 
di~c-u~!<i('11 of rirM to r.·~u!:.(, "·Ctrk 
aft(·r a rc1.If·lItioD 1:115 Lc·rD C:Clm· 
1I1(·1I('(·d, tlllt I'('((,r" ti,t rrle..-,.tie.n hIlS 
b('('n ('(llIIl'l(·(c·d. 

, Clllr\;e ,'. ~hllory, IIIJ.ra D.l; 
nh~l= \". ~('w JC'rH'~' I~'lIn Co., 58 
Ariz:. l~:!, :i!,.J 1'.2d 40 (H";O). TLe 
IAltc'r ('tI~I' i .. tritit·jz.·J tl~' ~tr. ~.hrt' 

in:lG N.Y.U.l~. U('t". 3:'.:, 1!1f,(t "\0:.111\1 
Sun'('Y of AlIlC"rj..,.n J~ .... 3f'9-';Ol 
(J961). 
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163 RESUMPTION OF \~ORK § 7.31 
In Fcc t'. Durham 4 nnd EmcrSClII t" • .llclrhir/c:r,' on nlmosl 

id~ntical facts, it wns held that wll('n tlae ll~ses~Jlwut yC'ar 
('udcd on Saturday nnd the original loc'ator wns working on 
the last dar of th~ n!'~('ssmcnt y('ar, IJut rcsh·d on ~lInc1IlY 
nnd rc·sumed work on ){OI1I1I1)" the (·('lItinuity of work \\"115 not 
intl'rruptNl, and that a f(·location m.uIl' on Sunday wns of 
no :n-nil. These cases SCl'm to l'stal,lish the prilleiple that 
there is a timely resumption if the claim oWJler sturts work 
nt the n·gular hour on the first T(·gular work <lilY of tlie first 
nssc:sslll<mt year following the yc:ar for which work was not 
performed.' . 

§ 7.31 Amount of Work .Require~ After Resumption. So 
long as tbe original locator' resumes work Lefore there is a 
re:location, it is immaterial that asscssment work wns not 
performed for one or more prc\'ious years, nnd tbe claim 
owner is only required to perform $100 WOrnl of nssessmen 
work for the current year.' 

An interesting question arises if tbe claim owner commences 
work ucfore the end of n~sessm('nt year A, p(·rforming $50 
worth of work, :lJld then continuc:s' tbe work into nSS(~f:!-irnc:nt 
year H, performing anotber $50 worth of work. It might be 
argued that the entire $100 wortb of stock would nl'ply to, 
nnd satisfy, tbe work required for assessment year A, ~i\'ing 
the claim owner nllof assessment year H (0 perform nn nddi-'" 

4 121 F. 4GB (Sth Cir. 1903). 

'133 Ca\. ~10, &5 P. 103G (1901), 
lomt ta.., tI/,/" olrd Cln (la.( r gro,,"d..·, 
F.!IIt'rl'vO \". Y ()f('!llit~ Gold ~fini,,~ &: 
~fiIlin~ Co .• 149 Cal. )W, 1\5 P. l::r
(1 !I(IG). c;'r d, 205 U.S. 25. 

6 Su Phrilo \". ~Iuld(,(lo (l5SS) 75 
C"" :!S4, 17 P. 70, ~' h~r(' tbt Court 
"u~t-'(~lt·d, but did not d('cide, that a 
nloca!i(,n initiltt~d at 1 :00 A.~l. on 
tbt rll~t dny of llit BsStotslO(·nt ytAr 

~'Cluld L~ iI/VAlid if work wcre reo 
f-UI:u·d at the rC't,'ulllr hour. S(-(' alao 
Wiliitt \". H,.l..('r (CC WD Art.: 1904) 
1:13 F. 9J7. Thill pr(t!.l~1O is tArbel, 
""h.:!('I:lic ~ill('e tllc A.<;"C'fSC.t'Ot year 
nil" ~Ilds at 12 :00 o'dor\.: noon. 

§ 7.S1 I TrOl('5t'al Oil !,tinin, '" 
lJt'~I'I0pllwnt Co. \". Sale-illo, 137 Cal. 
211, 6~ P. )010 (1902); Crll"''' Point 
Gold ~Iilli,,;: Co. v, Cri~:"on, 39 Ore. 
3e4, G5 J'. t)1 (1901). 

(R.1. t;o. 6-IOU) • 



f 
\ 

( 

- " 

( 

§ 1.32 tlAI!iT£NA!:C£ OF CLAIM AFT£R LOCATION HIt 

tionnl $100 worth oC MS(·!"~"H.·lIt work.2 lIowc\'(·r. if thnt rule 
were follo\\'('<1. logic:al1y. Oil' $:'0 worth of nS~('~~rn('nl work 
pC'rforil1('d dllrin~ 01(' first }I(lrtion of 1I1'S('HIII('nt ~'<'Itr n would 
not lie 1I\·:.ilnh}(' to !':Iti~ry the work rC'(luirNI Cor nSl'('ssment 
yNlr B. TJli~ rule would tll<'rc·forr S('('rn to lie in conflict with 
the full' flwt UfI('C work is rc'suIIH'c1, the work CClr Cormer ycars 
Jll'C.·d llOt llc perforllH'<1.2 A('cnrctill~ly, the 1,(·tI(·r rule would 
SN:m to be to tr('at <":I<'h nl'H'~f:m('nt year as n s('parnfc (·ntity. 
It would th('n follow thnt ('\'(on if the ('lnim owncr p<·rCormed 
$50 worth of work nt the (·nd of R!O=S(,~Hn('nt yNlr A. he would 
be fC'CIuirN] to p(·rform ~100 wlIrth of work with rc::t!'onalJle 
diligc-Jl('e :after the ('clrnn,H'n('('uH'ut oC II~H'!'!'irn(:nt yNlr B. -nnd 
the entire nmount of work pC'rfofmNl during as!'CSSTn<-nt year 
B \~ould be applicable to the nss('ssm('nt work r('quirc:'ment 
for asse~sment year B.· . . 

§ 1.32 Diligence in Completing Work. In Bclcl,cr Con. 
solidated Gold ]fi,ling Co. t'. De/crra..-i, nn tarly ClIlifornia 
case, it was h(')<1 that if nSSeS5ml'nt work was resumc·a during 
the assC'ssment yenr, no r('location could be made during such 
year, enn if the assessment work was <ii5con.tinu{·d . l,dore 

• compl('ti~n.' This east' was ~('\'('r(·ly (·ritic-iz(·d.2 ' Th(· n:1r now· 
; 6N:ms to te well estahli~1H'c1 11::1t w(,~k, O:;t·C' T(·~!m](·d, :l,:lE! he 
~ continu(·d with c1ilil~.:·r;(·(· u~,l;1 n.!· rt·'-ju:<.t(· d~r;i";I.: fvr ~he 
; rurrent ,car is (·('::JI,~(·t(·cp . .. . ' .- . . 
--------_._------------

2 Tb~ lal'rul&:;t or tL~ ('.(Iurt in 
J(.rdAD t'. Duh, G ,\riz:. 55, 53 P. 197 
(1b!IS), ir..li(":lt('S ~u,'h • rule. 

4 This rult """/!lS to Lt "f'pli,·d in 
'\"(]('I'"\'(ln t'. Ji ... l.i!l~('D (1!']2) (jJ Ore. 
22;, 12G r. !.SS, rc7,rQ,.i,.g d(nird, 127 
P. !,tQ. 

§ i.32 102 Cal. 160 (IS.'!:!). 

21.indl!'y on Min,., ~ 6.'i2 (3rd ('d 
191-1); ~fulTisoni Jlining Rig"" 125 
(lGtb td 1936). 

• ;I" (' • t , • P. , ... ; (l'-O')'; ; .~.(' ,.rr:.I(,O: 1". ·t ;.,,,.r. .•• 
'l(,-t ("It! ~~7. :i; 1'. fih3 I" f.;j.· t, --.::s' . 
''''' u!1: J'~ :-!··:-:: ·,:d a.!tt·r (.{ .::.:.: . ~ :;, ., =:: ~ ·f.t 

-O(.! .!* H ' :'.!", -:.":.! y. ,r l .f·L! :.f' .. ! .. ~: !'n. 

' . (' i /:,~!; JL~ " !.:f"r '", ~': I !:. ·: ':~:t~!'. 
.-J(. ~.! ·I.t ~!l, ~,~, 1'. ~:'C .:~ :i::) (15. 
·c··~ :", ..... ·: ··n (If ,.' .• 1. ",, :.\ "'t ~.'It • o.t . .... ,... . • . a. • •• . . _ " 

'11\"~c l.dJ J ... ~ ,?Ut <!:~ : .. (:,r-. ' ); J!.-,n· 
,,~(·r\·.l:,. ~::. i!~:'l' Ii ~! .. :;! ~l. 

:27 P. :1!i7; J:~ .. ;.,. ;. ,' , J:I:. :::t~· : l~, · ··l 

~s Ort.ll~. ~l I' , !;:l£: Ii ~I.' );;'.: '" 
I • t · . \ 1 J i1'PCDt 10 t" I!'~ ~"'I: I-."~ .... ~ IJilt I 

.r("~:J!l!l'ti"D ,,( ,",,~l;). 

, 
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]e5 RESUMPTION or WO~K § 7~33 
If wClrk is re·slImed, while ~uch work c('lIlium'::, the rlnim 

is ]lot !=t:l.j(·c( to r(ol<leation: alld n. r('10('ation made.- ~dli1c work 
6$ h":n~ 1· · .. ~.:·rw-:·fl is im'alid C\'cn if (he nssesl'lllcnt work is 
tll<:'I'l':lftcr :.l.:anclC/1l(·d beCore thc rcqui~i(e nmount is com
ple·(Nl.-

§ 7.33 Resumption After Relocation Commenced. There 
has be'cn n clear clh'ision of Ruthority concerning (he rights 
of n claim owner who resumes work nfter nnother party has 
comtll('nced a relocation. but before such relocation has been . 
completed. ~ number of C:ll\CS ha\'l~ !J<:1d (h~t work mny bTl:... 

_ 'rc·::t1mc·d at any time hefore the rc·1Y..r-Dtion. lU~.L1;!eeJ;l_ ~~ . f2 _ ~. . . pJ(:~'I'hc text writers favor (he rule that once a relocallon" . j:1[~.:.Y' ! I . • I .... -"1scolfI!l1c:r;c(·d. the rclocator is entitled to the period allowed ; i ' . .{,rOt14· if ~ r, " .... " , (.~ttLrJ '/"J.,/. , >:,. - - . by statu(c for completing the reloc~tion, (Uld that during such 

( , 

.. 

pcri<ld th<: (lriginallocator cannot resume work _a~d dcre-at the 
·.relocntioI1..2 

. l(~y TJom(c)ulTCtbe 'other rille were followed, 
since several days are nonnally required to complete a reloca
tion. the delinqu(·nt claim owner could sit idly by until some
one commenced a relocation. and then resume work a'nd 
defent the relocation. This arb"Ument seems persun~h'e, and i 
some courts ha\'c followed the rule ad\'ocnted by the ted ~ p;..:;ti 
wrilers.· · The rule I.as bccn ch.nged in M onl.na by ·.I.IP' .ff oJqwhich now pro\'ides tllnt the rclocator's rights are protected J,.':'."J/~ 
from the time he posts a notice on the claim, so long as e...wY ~ 
------- .. ----------------------

• JUJ.iter · ~fir.in~ Co. t'. Drodie 
C<III;l)lidfth·d ~fjDir.~ Co. (9th Cir 
ISS]) 11 F. (j(iG; Jordan t'. Duke, 
G .hiz. !l5, !oJ P. 197 (IS98). Su 
01.-0 J.n('('Y t'. Wood.·.,d (1691) 5 
~.~f. !,,~3, 25 P. 785. 

§ 7.33 I Fc-:.U;(:r.;tOD Y. IIo\l"k 
(WO Ark 1!1£.7) 151 F Supp 353; 
Clr.rl;e t'. ~! hllvry (] 9Ji) Zl Cal 
API'!!d 5..'). 70 J'2d (j~~; Pllaris Y. 
)!ul.til(.n (]~.=s, 75 ChI. 2~~, 17 P. 
;0; TIH.rut(lD t'. Klluf':Jan (1910) 40 

... 
lfont. 282, lOG P. 361; ~(Ka1 Y. 
~lc-Dou:311 (1901) 25 If'mt. 25S,6t 
P. GG9; G"nu t'. Ru,_"dl (JS79) 3 
~font. 35S. 

:r 1.iIlI1l('y ('/I Jiintl f 405 (3rd (.-d 
1914); Morrison. Minin;r Righ" 125 
(](itb (·d ) 936). 

3 Littl(' <lu::I.('1I Co. t'. Kill.her (CC 
D CuI" lS;:oi) Jr, .... eM. G:!!) (No.8, 
40:!); Fr!l1.it·r t'. C(tn!;(Jli~:ltcd Tnr:bl' 
h'n ~.fillell (HI!"./;) SO Ariz 261, :!9G 
I':!d 44i. 

(ltd. "0. 6-1911) . 
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§ 7.33 r·:A1!iT£!\ANCl: OF CLAD! AFTER LOCATION' HiG 

it; duly Jll"rfunnillg th~ ads f('quire'cl by law to P(·rf(·ct his 
locntion,· 

A "cry illt,'r('stiuf: "ituation is pr('!';ent('cl when (1) the 
8(·nior IU(':ltur fails to I"'r(r,rrll 1I~l'('S~IIH'nt work, (2) th<'f~ IS 
Do rclorntiun :IIII} till' H't'HIIl} }iw;ttur fnils to perform RH(,SS· 

mcnt work, (3) th~ " ... ,ior )U(':ltur Own n'!'UlU('s work, :md 
(4) a third 11arty r(·Joc·:&tc.'s, In a (·ollh·~t lH,t\\'(,l"1l tlu: f(·uior 
locator nnt! the 1m" 10c'utor, it IHIS lI('('n JIC'M that the last 
locator cnnnot takench·nntllJ.;(· of thC' intl'f\'('uirlg lo<.'ation to 
cut ofT the rights of the H'uior ICH'atur, :&lId thnt the H-uior 
Jo('ator re\'i\'C's his claim Ly r('l'Ullling work.- Sill,iJarl~', 1 i 

Ims be'('n h('ld in a cont~st'hch\'l·cn tll(' first locator and H,(·o·nd! 
lo<.'ator, w}I(.·rc hoOI fail to JJ('rform nSS('s~Jncnt work and tbe '. 
first lorator rc'S\I1fl(:S his work 6rst, that he r,rc\'aiTs o\'er the 
juuior loctltor,· ,,'hiJc thi!' rule whi<.'h permits the rc\'h'al 
of nn oM claim afh,'r 1I1,an,}01l1ll<:nt of a later rcloc'ation has 
bcen criticiz(:d as 11('ing contrary to tla' wording of the ((:(]<:ral 
statute,' it aecornplishes an e;'1uit.,1;)c rCl'ult, nnd it H'crns 
unlikely tliat it will be ov<:rrul~d. 

• ~f(lnt He (J!I.Ji) § :;0-i07. 

• Ju~!i('t' ~rinilJ~ Co. t', Bart'lay 
(CC J) ~(.\o l'!'" ~~ Jo'. 5:,4j ni..J,toD 
\'. Dnis (l!'l~) i'C Or". 311, HS P. 
1130. 

e K)ol'ton.<,tine ,'. Hays (1~~9) 20 
rIll). -4:', 5i P. il2. 

7 loilldlry. :tll},ro fl02 at ~ (.;jl. 

The ne:xt poge is 171 
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GREENWOOD, RYAN, HERBOllCH 8 ATONNA, LTD. 
.ll.TTORNEYS .ll.T LAW 

..JAMES B. GREENWOOD 

MARTIN 1". RYAN 

MICHAEL J. HERBOLICH 

ARTHUR C. ATONNA 

WALLACE R. HOGGATT 

DEBORAH WARD 

May 27, 1981 

James Stewart Company 
707 Mayer Central Building 
3033 North Central Avenue 
Phoenix, Arizona 85012 

v Attention: Mr. Harvey L. Hayes 
Property Manager 

Dear Mr. Hayes: 

IZ9 NACO HIGHWAY 

P. O. BOX 4340 

BISBEE, ARIZONA 8S603 

TELEPHONE(60Z)43Z'S791 

8SS COCHISE AVENUE 

DOUGLAS, .ll.RIZON.II. 85607 

TELEPHONC(60Z) 364-7961 

PLE.II.SE REPLY TO: BISBEE 

m~[] ~~\\9[E[]J 
MAY 281981 

JAMES STEWART CO. 

Thank you for your letter of May 20, 1981 and enclosures. 
We are proceeding with preparations, research, etc. for filing 

.of the lawsuit. However, I believe you will be interested in 
the letter and other materials which I received from Mr. 
Cattany this date, copies of which are enclosed. I would 
appreciate your comments. 

JBG:hf 
Enclosures 

Very truly yours, 

GREENWOOD, RYAN, HERBOLIClfk& ATONNA, Ltd. 

By: 
~ . 

JAMES B. GREENWOOD 
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STATE OF ARIZO!\'A 

COUNTY OF COCIIISE 

) 
) 
) 

AFFIDAVIT 

ss. 

Ernest H. Esc:tpule. being first duly sworn. cleposcs <ind s:IYs: 

1. Thnt on or :tbout October (~ • 1979, hc was hircd by \\'. \\'. Gr;tce 

to do so~e b;lckhoe work on 8 unpatented mining claims in Sec. 20, ,[20S. H22E, 

To~bstone ~lining: District, Cochise County, Arizona. 

2. That the work was done un or about October _6 __ , 1979, using his 

b:-Ickhoe oper:lted by his son John Escapule. 

3. That he charged $200.00 for the work. which was the usual charge 

for thc amount of work donc. 

4. That he was pnid $200.00 for the work, cl.nd did no other or further 

work on the said 8 mining clnims until the [il'st part of :'Ilnrch, 1980. 

5. Thl1t on or <.tbout :'I1:lrch 1/ ,1980, \C\\'. Grbce requested thnt he do 

some [ld(::~jonal b(tckhoe work on the s;1id 8 mining- clmms, (;nd on the nearby Chc::.nce 

patentc:d clnim. 

6. That on :'I];,!'ch __ L. 1980, the f1dditional work W:lS done using his back

hoe o?crnted by his son .Tohn Esci1pule. 

7. Thnt he c};nr~(:d ~~9. 00 for the total nmount of work, which w:!s the 
'" ; usun l chaI'f!C for the ;t:11O\lnt of work done. nppro::-.:imatel}' hnlf of such work being 

done on the snid 8 !:lining- cbims. The S~9.00 "'[IS never p:1id to him. 

8. The · foregnin~ des('!'ibes ;1]) of t he work done by him or his son John 

( E:-C;lpulc on the s:lid 8 mininf.! cl:tims from Octoher. 19;9 to date. 

~i-~~~t-/',,- ;<--.-::';;4-r----<~ 
Errlcstr(:--· ~:sc:li)tlle " 

SVBSCRIBED ';:-;D SWORN to before me this ~ day of !.?:*~_, 
1981, by EI'ncst H. Esc[lpule. /; 

v ~_:- '-_ ~"L,&~--'~!::':7'~ 
\ ~ot :11'\· P\ll,lic 

\1)' CUI:nnis:-:ion Expil'es: 

'" -
r , / , ~. 

1-' 
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STATE OF ARIZONA ) 
) 

COl)~TY OF COCHISE ) 

AFFIDAVIT 

ss. 

.Tohn Esc:lpulc. lJein(..:' first duly sworn. dcposes lind says: 

1. Th:lt on or nbout October ~, 1979. he opc:rnted his f:lther's bnck

hoc doing some trenching work on A portion of 8 unpntented mining clrums in Sec. 2Q, 

T20S, R22E, Tombstone r-.1ining District. Cochise County, Arizona, as requested by 

W.W . Grace. 

2. That the usual charge for the amount of work done was $200.00. 

3. That he did no further or other work on said 8 mining claims until the 

first pnrt of l\l:ll"ch, I 9SO. 

4. Thnt on or [luaut i\larch II • 1 9SO, he opcrlltcd his fnther's backhoe 

on n portion of s:lid 8 mining cl:lims nnd on thc nc:trby Chance pntcnted clnim. doing' 

:: tot :11 of ~~9.00 \','ol"th of work nt the usual chaq.;e. Hpproxirnately half of which W ;l S 

done on the said 8 mining claims, or a portion thereof. 

5. The foregoing- <ic s cdbes all the work done by him on the said 8 mining 

c1rums from October, 1979 to date . 

SUBSCRIBED AKD SWORN to 

1981, by John Escapule. 

;\ly Co:nmission Expircs: 

.' 
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LAW OFFICE OF 

uZ; / f) // -
;Ylo{/eJ~-t @. 72cdta/)l:Y/ 
POST OFFICE BOX 6/1 • TOMBSTONE-,ARIZONA B5638 ' (602) 0457-3731 

I\1r. James Greenwood 
Attorney at Law 
129 Naco Highway 
Bisb ee, Arizona 85603 

James: 

May 26, 1981 

Re: Horne - Rocky Mining Claims 

The enclosed material is from the American Law of Mining, a recognized 
authority in mining law. It is the chapter on resumption of assessment work and 
I _ have colored some 'pertinent parts. Also enclosed are Escapules' affidavits. Inci
dentally, I confronted the Escapules with the information Bill Grace gave you about 
Ernie Escapule owing him some favors so he agreed to do $800.00 worth of work for 
$200.00. This upset Ernie and he emphatically stated it was not true. He said the 
charge per hour for his backhoe at that time was $25.00 and he did 8 hours work. 
He charges $30.00 per hour now, and he says that some people are charging $32.50 
depending on the equipment, but $25.00 per hour was the going rate when he did 
the \\'ol'k for Bill G:'ace. 

A brief history of this situation sta1'ts with my entry onto the ground in 
ques tion on Thur. Oct. 4, 1979, with a witness, in preparation of making mining 
10caUons, and I spent several hours walking over the entire area. Prior to this date, 
I had observed the area on several occasions for any activity and checked with the 
recorder's office to see if any affidavits of labor had been recorded. · On Friday, Oct. 
5, 1979, I spent most of the day on the ground in question with a 200 foot tape and 
a helper, finding the 1/4 section corners and measuring a.nd marking for claim cornel'S. 
I returned on Monday Oct. 8,1979 to finish my marking and measuring and found the 
backhoe work. I was told that John Escapule had done the work on Saturday or Sun
day, so I went to see him. He wasn't in town, but his motheI'" told me that Bill Grace 
had hired their backhoe to do $200.00 worth of work and that's what John had done. 
I a.sked if John was going to do any more work for Bill Grace, and she said she didn't 
think so. 

I was on the O",'j)lmd in ouestion everv dav from Oct. 8 thru Oct 12, 1879, 
finishing the measuring ~(md marking corners (an-d looking for anyone doing other work). 
On FI'iday Oct. 1~, 1979, I bought the lumber to make corner monuments and on Satur
day Oct. 13, 1979, stal'ted setting monuments, finishing on Wed. Oct. 17, 1979. I 
put up my location notices on Oct. 18, 1979, 

Very truly yours, 

i 

\I~ 
'\ -
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CHAPTER VI 

RESUMPTION OF WORK 

§ 7.29 In Ocneral. 
§ 7.30 Time of P.esumption. 
§ 7.31 Amount of Work ReQuirtd After F.(;surnption. 
§ 7.32 Dilit:cnce in COJnJllc:t!ng Work. 
§ 7.33 I'.esumption AftA:!r Relocation COIDwtnced.. 

§ 7.29 In General. The federal statute, after sctting forth 
the assessment work requirement, pro\'idcs: I 

[aJnd upon a failure to comply with these conditions, 
the claim or mine upon which such failure occurred shall 
be open to relocation in thc !'ame manner as if no location 
of thc same had ever been made, provided that the 
original locators, their heirs, assigns or legal represen· 
tatives, havc not resumcd work upon the claim after 
failure and hefore such loeation .... 

Cntil recently, it was well settled that a claim 0',::[;(:[ who 
failed to perform assessment work for one or mon: [:~~('::-~ll1(:llt 
years and who resumed assessment work hc·fore Ol(' re was 
a relocation by another, was protected as though no failure 
had enr occurred, hut the Department of the Interior, oy 
ret,'lllation, apparently considers the stntute to IJa\e bcc·n 
repealed by IIickel 1.-'. Oil Shale Corp'. 2 

'\~hethcr therc was a resumption of.work after failure to 

§ 7.29 I 17 StAt. 92, n.s. § 2324, 
30 U.S .C. § ~S (1970). 

2400 U.S. 48 (l!l70). Su 37 Fed. 
n.·;;. 17:,3G (S(·pt. 1, 1972), and (om
]- ,Ir( ~ § 'j.~(i-7 .~8, infra, ..... ith ncl~ 

\' . ~1":lbll('r, 104 U.S. 279 (lSSI); 
btin \'. SinrR. Dutt(·s Gold ~1ininl: 

Co., 25 F. 337 (C.C. Cal. 1835); 

PI·nrI.y " . GAddis, 14 Aril. 214, 127 

161 

P. 739 (1912); Madi.!'on v. Octl1H 
Oil Co., 154 Cal. iGS, 99 P. li6 
(1903); Dunker Chance ~.rining Co. 
v. Dc:!:, 405 P.2d 170 (Idaho 1%5); 
!.n('cy ,'. , .... ood ". r. rd, 5 K. ~L ~.S3, 25 
P. 7~ (lS!ll); ~.ru('k \'. JJ(·sl (""a'nt 
Co., ~~3 arc. 4~'j, 3:,~ P .~d 821 
(I[lGO); Dllnfield \'. Cr~cI,"n, 1I1 are. 
388, 2~G P . 235 (IP~4). 

(Rrl 1\"0 . b - 19;.I) . 
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§ 7.30 HAIKTE!;AKCE OF CLAIM AFTER LOCATION 162 

perform ltnnllnl a~~('~!'m('Tlt work is a que~tion of facL 3 ""here 
n claim owner rC'liC's upon a rC'slIlIlpt ion of work to d('feat 
n TC')o("alion, the lHlrIlC'1l ·is IIpon ~Ilclt (')aim owner to sho\~)--
afiirJllati\·(·ly thnt work w:~~ n~slllll('(l bc·fore the rdocntionY 

§ 7.30 Time of Resumption. ASS('::;!'IIlI'lIt work Inay hCf_ 
resllIn(·d at :lny tiJll(' l'l'fnrc a \,Hlill f(,lo(':dion is 1J1a11c. ' ~ 
'uef(,di,'c n')()('ation d(l('s not t('rJllinate f1w rigllt of the Orig~-~itl.q/ 
nnllo<:ator to r('SUllle \\'ork if Ill' n'SIIIIH'!' \\'urk aftc'r the period 1!¢.A.:"'OLlrP-C"'-! 

a11o\\'eu for C()/III'l<·tin~ )ocation ;llJ(lll('fon' tire d(·fiC'iencies nre t 
corrcc\('IJ.2 A r(')o(,:ltioll nwd(· ),('[o/,(' tire original locator 
is uc:Jin(JlI(~Jlt in the p (' rforrnancc of lIs~eSSIl1('nt work is pre-
mature, anu c\'('n though tile origillal lO('alor fails to pcrform 
the asses!:'ment work for that year, if he resumes work aftf}-i-. 
the end of the particular nsse~!'l1lent )'('ar and before the 
relocator files an au(litioll<l1 and :IOWIlU(·d location ('crtificale, 
his claim is preserHd.3 

3 Peachy v~ Frisco Gold :\[inl's Co., 

204 F. 659 (D. Ariz. 1913) ; Crane v. 
French, 39 Cal. App. 2d C~~, 104 
P .2d 53 (1940). 

4 Dunker Chan('e :\tininl:" Co. v. 
D<:x, ,'''l,ra n .~; IIunak('r l'. ~tl\rtin, 

11 :\1001. 91, 27 p. 397 (1S91); 
:'!d\:nigbl y, EI P8S0 Brick Co., 16 
~ . ~I. 721, ]~O P. G94 (l!l11); rr ,·'d 
on other grouncL., £1 Pe..-o Dr;('1.: Co. 
l'. ~fcKnight, 233 C.S. 2:.0 il!i14). 
Contra, "-illitt v. BAhr, 133 F. 937 
(C.C, Ark. 1 !l(4) ; Florencl'·H:I(, Cop. 
per Co. l' . KiIllL<:l, 65 Was.L. 1C~, 147 
p. 581 (1915). 

§ 7.30 I But ~('( § i.~9 !UllrQ, which 
cssts dc,ubt upon C.~H'.!' l':.Jch &5 Justice 
!.tining Co. '1' . Darclay, ~~ F. 554 
(C.C. ~C\' . lS!ii); Jc.r(bn \' . nuh, C 
Ariz. 55, 53 P. 197 (1~!lS); Crllne 

l'. Fanc·ll, 39 Cnl. .:\ pp. 2d G-l2, 101 
1'.211 53 (1!J40); Clarke Y. ~!:tIl(Jry, 

22 Cal. A pl'>. 211 55, ,0 r.~J GG4 
(1937); Little Dorrit Gt, ld ~!illillJ; 

Co. v. ATIl/lall<Je GCJld ~Iining Co., 
30 Colo. 431, i1 P. 359 (1902); 
Dunker CIJahl"C ~Iining Co. ,. Bex, 
408 P.211 170 (Jd6cbo 19(5); Inman 
\'. Ollson, 2]3 Ore. X, 3~1 P .~d 1M3 
(1958) . 

2 Field l'. Tanner, 32 Colo. 278, 75 
P. 916 (1904); Thc..rnton Y. Kauf
mnn, 40 ~tont. 2S~, 106 P. 361 
(1910); ~rd-\:ay 'C :\!('Dougall, 25 
~Iflnt. ~,j::;, G4 P. GG9 (H'(ll); Klop
c tl ~till(, l . IJII.\,l·~, 2{1 ('tah ~5, 57 P. 
71~ (1~<1!l). Sa § 7.33 i".'ra for a 
di5c'us!;ic'J\ of rij;M to rC';:U!l:e work 
after Ii rclo(,lItioo has Ll'('n com
IIll'nc('d, but hd",re the rt·10<'ntion hILS 
b('c'n cOlllpletl·d. 

:5 Clarke \' . ~hllor)', 'uJ~a oj; 
nn;.;:: Y. :s' ('~. J er.;ey Loan Co., B8 
Ariz. IS~, 3;,4 P.2d 4(J (1%0), The 

Intt,'r cn~(' is rritil'iZi'd by ~fr . ~.hrtt 

in 30 !\.Y.U.L . Hcl' . 3:',;, E.f.(1 ,·\r.:.1!.'l1 
Sur\'l'y of .AIIII·ri .. an L', ,,, 3fl!)~01 

(1 !JGl). 
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163 RESUMPTION OF WORK § 7.31 
In Fcc v. Durham 4 and EmcrsCJII t'. McUThirlcr,s on almost 

identical facts, it was held that when the nssessJnC'ut year 
ended on Saturday and the original locator was working on 
the last day of the assessment y<.>ar, but rested on Sundny 
nnd resumed work on Monday, the {·ontinuity of work was not 
interrupted, and that a relocation m:lI]c on Sunday was of 
no avail. These cases seem to establish the principle tbat 
there is a timely resumption if tbe claim oWller starts work 
at the Tegular hour on the first f(·gular work dny of the first 
assessment year following the year for which work was not 
performed.- _ 

§ 7.31 Amount of Work Required After Resumption. 
long as the original locator resumes work before there is a 
relocation, it is inunaterial that assessment work was not 
performed for one or more pre,ious years, and the claim 
owner is only required to perform $100 worth of nssessment 
work for the current year.' 

An interesting question arises jf the claim owner c·ommence8 
work before the end of assessment year A, performing $50 
worth of work, and then continues the work into assessment 
year B, performing another $50 "orth of work. It might be 
argued that the · entire $100 worth of stock would apply to, 
and satisfy, the work required for assessment year A, brlving 
the claim owner all of assessment year B to perform nn addi-

4121 F. 4G8 (8tb Cir. 1903). 

11133 Cal. 510, 65 P. 1036 (1901), 
$amc CIl.!C appcalrd on other ground$, 
Emerson v. Yosemite Gold ~fining & 
~il\ing Co., 149 Cal. 150, 65 P. 122 
( 1 !lOG), af d, 208 U.S. 25. 

15 Su Pharis or. Muldoon (lS5S) 75 
Ca\. 284, 17 P. 70, "here the Court 
sU~h'l'Sted, but did not decide, that a 
relocativn initiated al 1 :00 A.M. OD 
the first day of tbe assessment year 

".ould k invnlid if work were ce
fumed at the T('!,-ular hour. Sec alao 
Willitt t". Baker (CCWD Ark 1904) 
133 F. 937. 1f.is problem is lll'bcly 
academic !>in('~ the ASSc.~sment year 
nOllr ends at 12 :00 o'clock nOOD. 

§ 7.S1 I Temcscal Oil Mining &: 
Den·lopulI·nt Co. or. Sal('ido, 137 Cal. 
211,69 P . 1010 (1902); Crown Point 
Gold )1 iuiu;;, Co. v. Crismon, 39 Ore. 
3G4, G5 P. 87 (1901). 

(Rd. "0. tr-197J) . 
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§ 7.32 MAINTENANCE OF CLAIM AFTER LOCATION 164 

tional $100 worth of asscssmcnt work.2 Howcvcr, if that rule 
wcrc followcd, logically, Ole $~O worth of asscssment work 
pcrform('d during thc first portion of ass('s!'rnent )'('ar n would 
not he n\'nilahle to satisfy the work rC'quir('d for assessment 
rear B. This rulc would thercforc SN'm to hc in conflict with 
the rule that once work is rcslllllC'd, thc work for former ycars 
need not be performccP Accordingly, the l)C'tter rule would 
seem to be to treat ('neh assessment year as a separatc entity. 
It would then follow that even if the claim owner performed 
$50 worth of work nt the (·nd of asscs!'ment year A, he would 
be rcquired to pcrform $100 worth of work with reasonable 
diligence nflcr thc comnlC'nccmcnt of as!'l'!'.sml'nt year B, and 
the entire amount of work pl'rformeu during assessment year 
B would be applicable to the assessment work requirement 
for assessment year B.4 

§ 7.32 Diligence in Completing Work. In Belcher Con
solidated Gold Milling Co. v. Defcrrari, an early California 
case, it was held that if assessment work was resumC'd during 
the assessment year, no relocation could be made during such 
year, e\en if the assessment work was discon,tinu('d . before. 

_ completion.~-'_ . This .case 'Was SC\:C' rely c.riticiZ(·d_:~ J The rule now 
{seen:s .to be :,"cll e,s:ablisbr'cl t~l at work, o~~e resumed, mu::t be ~ 
(contmued WIth dlhg(·ncc U!lttl the T('(jul s: te amount for the 
~- current yE~aris completed,' 
'- - ... - . _ .... .. ,~ . - ." ._" . . . ." 

2 The langunge of the court in 
Jordan ". Dukt, 6 Ariz. 55, 53 P. 19i 
(lS!lS), indicates such a rule. 

J Sa n.1 ~upra. 

4 This rule srcms to be '-'pplicd in 
Andrl'Son " . Robinson (1912) 63 Ore. 
229, l::?G P . 9SS, rcluaring denied, 127 
P. frW. 

§ 7.32 102 Ca\. 160 (l882). 

2 I.indlry on Mint! § 652 (3rd ('d 

1914); ~forrison, Mining Rights 125 
(lGth l'd 1936) • 

[·J·~1~c~;~i~k ·· · ~.-·B~I-d~i~ . -(is9i):~ 
1(1-1 Ca!. 22;, 3; P. P03 (11 ft· .. la(IUMI' · 

~""orl: J.erfonm·d ar~r commelH'cment 
. l>! as~(·s..:;:!.f'nt yea.r held t.ot fUm., 
~c i (,lIt); H i ~('l1er ,.. M(,h~Ddnfh, 
£:6 J-fOIlt. 211, 40 p, 2~ (1595) (15-
,car ir:tt"rnJptioD ·· of ..-<orl.: ... ith.ut. 
!.(-I\use bl'!d r.ot due dilibl':l~d; n on-: , . 
~hr Y . ~h:1in (ll;n I 11 !-!<.nt. 91, . 
/27 P . 39; ; Ibr.pp ,.. H2o!:.:t-), (l ~ ~'.'i) 

~ Ore. 119, 41 1'. !l3G (& !nr b (· :.:~ 
1sp ent in tll \. inr ~rr. pl'~ h .. ld llot Ii 
\ 

; r(,~ u!l1l'tion oC V'ork). 

. ' :.: . . , .... " , 

. ", ~; . , ~. ~ . 

,.:: ' . " , . 
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lC5 RESUMPTION OF WORK § 7.33 
! .... 

If wurk is resumed. \"rule such work contimH's, the claim 
is not Fllhj<:cl to relocation: a~d 'n'rc)ocntion"madc ~dJilc work 

4.? kili~ pdforr.ned is im'alid e\'en if the assessment work is 
thej'cafter ahan(i~ned before the requisite amount is com-
pleted.· 

§ 7.33 Resumption After Reloca.tion Commenced. There 
has b('cn a clear division of lluthority concerning the rights 
of a claim owner who resumes work after another party has 
commenced a relocation. but before such relocation has been 
completed. fA,. number. of cages hayc Le1d_ th;1t work may e 
resumed at ' any time before the reI (' ti n~h. · been' com: 
plc:tcd. t The te:d .wrilers favor the rule thnt once i. relocahoIf 

,.IS commenced, the relocator is entitled to the' period allowed 
by statute for completing the' relocation, and that durin'g such 
period the originallocator cannot ·fc~~e\y()r)La.!l_d...9cfeJ!! l~e 
:.relocation.2 ley pomt out if the-other rule were followed, 
since se,eral days are nonnally required to complete a reloca
tion, the delinquent claim owner could sit . idly by until some
one commenced a relocation, and then resume work and 
defeat the relocation. This argument seems persuasive, and 
some courts have followed the rule nd\'ocated by the text " f,4.i . 
wr~lers.s The ~ule has been changed in ~!onlnna by stat:[r.~ .li-f.~ 
which now pro\'ldes that the relocator's ngbts nrc protected J.A.Y,",!/ ,. 
from the time he posts a notice on the claim, so long as e .mY 

4 Jupiter )fining Co. ~. Drodie 
Con;olidllt!'d ~riDiIlg Co. (9th Cir 
ISSl) II F, CAiG; Jordan ~. Duke, 
G ,\riL. 55, 53 P. 191 (1898). See 
01.'0 Lnrry \", \)oooward (l891) 5 
X,~L 5S3, 25 P. 785, 

§ 7.33 I F('I.tbe:rston v. Howse 
(WD Ark HIS7) 151 F Supp 353; 
Clnrke v, ~tllllory (1937) 2"2 Cal 
Apl'~d 55, 70 P2d 6(;4; Pharis v. 
)!lIldoon (lSSS) 75 Clil. 254, 11 P . 
70; Tllvm\on ~, hllufman (1910) 40 

Mont. 282. lOG P. 361; McKay v. 
~1('Dou~all (1901) 25 ~ront; 258, 64 
P. GG9; Gonu v. Russell (1379) 3 
~ront. 358. 

2 Li"dlry (III /Jfinn ~ 403 (3ed cd 
1914); Morr~'ion, Minin!} Right. 125 
(IGth cd 193~ 

3 Little Gunnrll Co, v, Kir~her (CC 
D Colo Hi;S) 15 1-'. C8.'l , 6~9 (No, 8, 
402); Frn.1.icr v. C<>n5'JliJllted Ttln~. 
tc'n Mines (1!l~(j) 80 Ariz 2GI, 296 
P::!d 447. 

(R<1. 1-:0 . ~1971). Mn',,,e I..t ... -\'01. J 
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§ 7.33 r.~AI~TL:\ANCL OF CLAD1 AFTER LOCATION 1 G6 

is duly l'(' rfonnillg the acts required by law to perf(·ct his 
locntioll. 4 

A \'Cry illtl'restill h situation is pT(·sentcd \\'hen (l) the 
8(·nior locator fail~ to l'l'rfOrlllaSS('sslIwllt work, (2) th('re IS 

ll. relocatiull :11)(1 the !-('l'OII(] )(,cator fails to perform lL!;5CSS

mcnt work, (3) the si'llior ICI(·"tor t11('11 r('sum('s work, and 
(4) a thinl party relocates. In a COlltpst lwt\\'('en the s(' lJior 
locator lind the la~t locator, it has lIN.'n Iwld that the last 
locator cannot take od\'antag<' of the illt(·rn.'ning location to 
cut off the rights of the senior locator, and that the S(·nior 

locator re\,h'es his claim Ly r<'suming work.' Similarly, it 
has LN'n 11<,1<1 in a contest bet\\'('en the first locator and H·c-ond 
locator, \','h('re hoth fail to pcrform assessment work and the 
first locator resumes his work first, that he pre\'aiJ's OHr the I 
junior 10('ntor.1I While this rule which permits the n!\·j,al ! 
of an old claim after abandonment of a later relocation bas 
be!:n criticized as llcing contrary to the wording of tbe federal 
sfatute,7 it accomplishes an (·quitahle result, and it s('erns 
unlikely that it will be o\'Crruled. 

4 Mont HC (Hl-H) § 50-707. 

II Jll ~ !ir(' ~rinillb Co. \'. Barclay 
(CC D ~ev bf'i) 52 F. 554; Hi('h('n 
\'. Da\' is (1!115) iG 0/,(' . JIl, 14S P. 
1130. 

II Klop('nstine ,'. Hays (1&99) 20 
l'(Kh ~5, 57 P. 712. 

71.illdlry .. 3upra n.2 at § 651. 

The next page 18 171 
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Mr. J .. es B. Greenwood 
Attorney at Law 
129 NacoH1ghway 
P. O. Box 4340 
BiBbee, Arizona 85603 

Dear 1Ir. Greenwood: 

.:..'.- • ~ ." " •. j ' . . ' 

May 20. 1981 

You will find enclosed coptes of Mining Locations for Horne #110 -
#117, tocether with copies ot correspoDdence in our filea. The 
lease qree .. nt between If. Seth Horne, Lessor, and W. W. Grace, 
Le8see, was 6ntered into OD the 1st day of October, 1979. 

Mr . Horne wishes for you to sue air. Cattany for · everyth1QK 
loss of Bale, illegal filing, all court and attorney feeB, 
costs for witnes8es, clouding of title, etc. 

- . , :':ct~; ~. ::. :'"~:,~;< ; .; ... 7: ·:~:;,). ;~~ ~,~~J~t·:>:~;j;'~Si.t. '; " :!:"} ~-h '1;~~~~llwit~~ ~~: ... ~¥" • .'.f! !, .. ~: i"'''' ·. '.,;,. ·:-t'.7;'::"·. :?:~"'~"',: .:~;;, .. .': ;. ~_> :,,; ... ~ t~~ii.r't ~ ~ ')~~#" ~k::~;-- ~~f.' !'.~.~: ,~ ... ~;:;:~:': .. ~. :~:··~:~~.~:i!· :~~~~~ ~ ~ . -. 
' . ' I had' phone' conversations this' IIOming with Ernie EScap-Ule" 'mid B111 . ' 

Grace, and they will testify in our behalf. 

It you need any additional in!onaation, please contact .e and I 
will do .y best to furnish it. 

HLH:et 
Enc18. 

> ' , ;: " '" .. ' ::; ,,:'" , ) :: ' - , , ' 

Sincerel,. yours . 

Harvey L. Hayes 
Property Manager 
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AFFIDAVIT OF LABOR PERFORMED AND _IMPROVEMENTS HADE 

STATE OF ARIZONA 

COUNTY OF MARICOPA 

) 
) 
) 

SSe 

W. W. Grace, being first duly sworn, deposes and says; 

That he is a citizen of the United States and more than eignteen 
years of age, and resides in Scottsdale, Maricopa, Arizona, and is personally 
acquainted with the unpatented mining claims situated in the Tombstone Mining 
District, Cochise County, Arizona, the location notices of whicn are recorded 
in the office of the Cochise County Recorder and known as HORNE 8110 through 
fl1l7. 

That between the 6th day of October, 1979, and the 10th day of March, 
1980, not less than $800.00 worth of work and improvements were done and performed 
upon the said claims, and that the clai~s constitute a contiguous group under a 
common ownership and that the work was done upon or for the benefit of all of the 
said claims. 

This work was performed by John Escapu1e and W. W. Grace. The work 
was done under the supervision of W. W. Grace according to an agreement entered 
into by W. W. Grace and M. Seth Horne dated October I, 1979. 

The work was performed for the purpose of complying with the laws of 
the United States and of the State of Arizona relative to performance of annual 
work for the purpose of holding title to said unpatented mining claims for the 
valuable mineral contained therein. 

DATED this 7th day of April, 1980. 

W. W. Gra't:e ) 

SUBSCRIBED and sworn to before me by W. W. Grace thi,s 7th day of April, 
1980. 

My Commission Expires: 

/ i t. L . ' .' '"" ' '. .. .. (' ',' , 
( , . . L }- t . .. , ' /., "J • /5/ A, ....... 

;;;t',. 
(.1., I( 

Nota 
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UNITED STATES 
___ ":::I"'"'-oIlEPARTMENT OF THE INTERIOR 

BEAU OF LAND MANAGEMENT 

LAIM ANNUAL RECORDATION REQUIREMENTS 
(43 CFR 3833.2) 

Serial Number Jf/zIL 8 ~7B9.;tAM gq?/~ 
Name or number of cfa~m ___________ _ 

Received (Jat~) /J;.lt7d· 1023;, I 9'70 
This aclr.nowlulg'es r~c~ipt 0/: 
~ EVide~~ of annual assessment work / 'i") ~ /9 9lJ 

o Notice of intent to hold claim 
Appropriate nota~ions have been made on the records. 

2400 Valley Bank Center 
Phoenix, Anzona 85073 STR:Kf 

United State. 
Department of the Interior 
Bureau of Land Manacement 

<. .... 

. - ..... ...;, 
' " .. ' 

; . " 
I · : 
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nunt"NI'IC . ARIZONA 



( 

( 

I 

\ . 

N 
ex:> 
en 
J) 
N 
o 

~ ... 

• 
" r ... :1111. ,,-. "" 

Robert I. Cattany, I8q. 
P. O. Boll 611 
~batOD., Arizona 8&838 

Dear Mr. Cattail)': 

I 

April 28, 1980 

It b.. cu.. to our attentton recently that you or your peraonael are 
aUll e~ .. ed tn .tll1~ acUvUy on au.. of our federal .1at~ elat ... 
the •• olat .. are lr.aowD .. Bor_ 110 throl.llh 117 aDd are recorder tn 
til. Cowlt)' Recorder'. OfUo. tn Btabee. We requeat that you atop all 
.tntaC Hlated work or we will take heal recoW'ae .. dnat IOU. 11Ita 
.tnt~ acUvitl ahould be atopped t_dtatel)'. . ....... 

If IOU bev •• need to contact .e, I can be reached tn phoenix at 
284-3181. 

CERTIFIED MAIL 

RETURN IlICJ:IPT RBQUE8TED 
- --- . :c;.-

(s ....... , aHI., ..... , ..... _., .... 

stlleerely, 

ROler P. S.Uh 
property Man .. er 

~ . 

... : .... .... 
" t , 

.. ~ 

.;,. 
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Rob~rt E. Cattany. ES1. 
P. o. l;(lX GIl 
Toobston~. Arizona 85638 

Dear ~{r. Cattany: 

-. 

Janusry 21, 1910 

It has r~c.;ntl.,. como;. to r.ly att-e:ltion that you or your 
personnel ar~ engag~d in mining activity on some of our 
feu-!ral milling claims. w~ would appreciate it if you would 
stO? this immed1at~ly and do what 1s ne~ded to cl~ar th~ 
titl~. I ;lGV~ ~nclos~d co;>1e.s of our Loc~ ... Claims ""hich 
substantiato!. our holdings. I have also incl'.ld~d a rec~ipt 
from t,'l~ Bur f"r t;-,-!se mL"l1ng cla1m~ not1c~ which were filed 
vitit th~m on Octob"!r 22. 1979. I ""ould appreciate it if you 
~ould writ~ aud giv~ C~ not1c~ wh~ you are off th~ property. 

If j"OU ilav~ emy qu~s tions. pl~as~ call ~ at 602-21J4-2IBl. 

RPs:vs 
Enclosures 

;)inc~r-:;ly. 

ROp'er P. Smith 
Property Manager 

-.., . 
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SUPERIOR COURT OF ARIZO~1~ ! i : p@!l~let~'1f ri})~ 

tJt] ® This COllY is for . 
COUNTY OF COCHISE OCT 9 1981 Your Information Only. 

No Reply Needed. 

JA~lES STEWART CO~lPANY. an 
corporation; M. SETH HORNE; 
GRACE. 

~AMES STEWART CO. 
AnIons) 

Thank You. 
Arthur C. Atonn~ 

W. W. ) 

Plaintiffs. 

-vs-

ROBERT E. CATTANY nnd JANE DOE 
CATTANY. husband and wife. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------------------------) 

" No. 40466 

MEMORAl\DUM IN SUPPORT OF 

DEFENDANTS' POSITION 

This memorandum is submitted pursuant to order of the court. as amended 

to extend the time for filing from October 22. 1981 to October 25. 1981. 

Defendnnts' position is that the property in question was subject to for

feiture by relocation on September 1. 1979. for plaintiffs' failure to do the required 

work for the assessment year ending August 31. 1979. Although plaintiffs resumed 

the assessment work on or nbout October 6. 1979. they failed to complete the per

formance thereof with due diligence on a continuous basis and without unreasonable 

interruption. as the law requires. As a result. the property in question. eight 

mining claims, were subject to forfeiture by relocation on October 18. 1979. and were 

so located by defendants after waiting for 12 days for plaintiffs to complete their 

assessment work. 

Defendant R<?bert E. Cattany testified. without contradiction. that there 

was no work done on the claims and no affidavit of assessment work recorded for 

plaintiffs' eight claims for the assessment year ending August 31. 1979. Likewise. 

there was undisputed testimony that plaintiffs commenced ' or resumed the assessment 

work on the. eight claims on October 6. 1979. paid $200 . 00 for the work done on 

October 6. 1979. did no further work on the claims for several months. and did not 

return to visit the claims for about two weeks after October 6, 1979. and recorded 

affidnvits of nssessment work on Mnrch 14. 1980 nnd April 8. 1980. 

The party asserting a forfeiture has the burden of proving by clear and 

convincing proof. that the nssessment work was not performed, McDermott vs. O'Brien. 

2 Ariz App 429 . 409 P2d 588 (1966). The filing of nn affidavit of nssessment work is 

prima fllcie evidence that the nssessment work has been done. ARS 27-208 B., but 

may be rebutted by introducing evidence that the assessment work was not in fact 

pe r formed. California Dolomite Co. vs. Standrid(;e. 275 P2d 823 (Cal. 1954), Diekens

\\'est ~lin. Co. vs. Crescent r,lin. .. r,1i1l . Co.. 141 P 566 (Ida. 1914). The rebutting 

evidence in the instant cnse includes that which was undisputed. I.e .• payment of 

$200.00 for t he work done on the plainti frs' ei ght claims on October 6. 1979. no further 

work being done on the clnims for several months (March, 1980) and plaintiffs not 

ret urnin\!, to visit the claims for about two weeks after October 6. 1979. Additionally. 

plai ntiffs introduced in evidence. two affidavits of l"bor. the first of which being dated 

October 12. 1979 (recorded March 14. 1980) and containing no mention of any amount 

(~'. , .. .-
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of money having been expended. The second of which was dated April 7, 1980 

(rE!corded April 8, 1980) and states that not less than $800.00 worth of work was 

done on the claims between October 6, 1979 and March 10, 1980. Though not ad

mitted, it seems logical that this second affidavit would include the work done o,n the 

claims in March, 1980 by the witness John Escapule, who testified he was ,paid $49.00 

for some backhoe trenching work on the claims in early March, 1980. This would 

tend to support defendants' position that plaintiffs fRiled to complete tPle assessment 

work commenced or resumed on October 6, 1979 in a diligent and continuous manner. 

To determine whether sufficient assessment work has been performed, the 

measure is the value of the work performed, not the amount paid for it, Wagner vs. 

Dorris, 73 P 318 (Ore. 1903), Norris vs. United Mineral Products Co., 158 P2d 679 

(\\,yo. 1945). However, the amount so paid is admissible as evidence tending to es

tablish the value of the work, Stolp vs. Treasury Gold Min. Co., 80 P 817 (Wash.1905). 

If equipment is used in the performance of the assesSment work, the reasonable value 

of the use of such equipment may be included as assessment work, Anderson vs. 

Robinson, 126 P 988 (Ore. 1912). In the instant case, the reasonable value of the 

use of the backhoe equipment has to be equal to the amount paid for the use of it. 

Except for two or three assays, there was no other work done. The backhoe and 

operator were hired at the then going rate 'of $25,00 per hour for eight hours to do 

exploration trenching, and that is all that was done for the eight claims and the 

$200.00 paid, or $25.00 per claim, is all it was worth. The same is true of the two 

hours of backhoe work done on the claims in March, 1980. Plaintiffs offered no testi

mony as how this work would have a value of any amount more than what was paid for 

it. but rather contended that they only needed to move a certain volume of material 

regardless of value or cost and that would suffice. 

If a prior locator resumes assessment work after failure to perform the re

quired annual assessme~t work for any given assessment year, and before there is a 

relocation, he is required to perform $100.00 worth of assessment work per claim for 

the current year. However. the work, once resumed, must be performed with dili

gence on a continuous basis until the requisite amount of $100.00 per ,c!P.:im for the 

current year is completed, Bishop vs. Baisley, 41 P 936 (Ore. 1895), McCormick vs. 

Baldwin. 37 P 903 (Cal. 1894) where the court sRid, "It is against the policy of the 

law, and a fraud against the government and the law. to hOI~uartz (lode) claims by 

merely doing a few dollars worth of work thereon at or ncar the beginning of the year 

ne>.:1 following the year on which claimant failed to do the necessary work. when such 

work is not commenced with the bona fide intention of being continued until the full 

amount is done. Such labor so done. is a mere pretense and sham and shall not pre

vent the location for want of necessary work". Decause the prosecution of the work 

to completion with rea!'onable diligence is an clement of a good faith resumption of 

work. it docs not permit of a construction of the rule that an entire period can be 

gained by making a slight expenditure at the beginning of the year. Honaker vs. 

Martin, 29 P 397 (~lont. 1891). Hirshler vs. McKendricks, 40 P 1640 (Mont. 1895) 

wherein t he court said. "When a locator avails himself of the st at ute (U. S. Code) and 

resumes work to protect himself from forfeiture. he must perform the work with dili

gence until the requirement for annual labor is completed", and held that a 15 day 

interruption of work without cause was not due diligence. Lindley stated that the 

claimant must resume work in good faith and prosecute same continuously and without 



( 

( 

( 

( 

A . 
un re'sonable interruption until'the full amount of labor is performed, Lindley, Mines 

and Mineral Laws, Sec. 654 (3rd Ed. 1914). Otherwise the claim, or claims, become 

subject to forfeiture by relocation. It should be noted that ,if a locator is in default 

of his annual assessment work, he is no longer the owner of the exclusive possessory 

riF:ht, Holmes vs . Salamnca Gold Min .. Mill. Co., 91 P 160 (Cal. 1907), and he must 

resume and complete that work as req: ' ired by law before he regains that right. 
II 

Plaintiffs complained that defendants' location notices were defective or 

erroneous because the map or plat attached thereto showed the claims to be in the 

northwest quarter of the section rather than in the northeasf quarter where they were 

in fAct located. and therefore the locntions were void . They also complained that the 

locations were void because the locntion notices describe onersize claims, i.e .• 660 

fee t wide rather than the 600 feet specified by statute (U. S. Code). 

A location notice which is merely defective or erroneous, is not void since 

it is capable of amendment, Nylund vs. Ward, 187 P 154 (Colo. 1919), and actual 

knowledge of the error and the location on the ground is equal to valid recorded 

notice, Atherly vs. Bullion Monarch Uranium Co., 335 P2d 71 (Utah 1959). In the 

instant case, the plaintiffs admitted having knowled ge of the actual existence .of 

defendants' monuments on the ground, and .of the error in defendants' original location 

not ices. 

Defect s or errors in a location, or location notice, do not result in a for

feiture, and no forfeiture will occur if the defects are corrected prior to the date of 

a subsequent location, Smart vs. Staunton, 29 Ariz I, 239 P2d 514 (1925). An insuf

ficil!nt description in a location nCiice does not render a claim subject to forfeiture if 

a subsequent lOCAtor could, by reasonable dili~ence, hAve traced the claim on the 

f:!ro u nd. Froncis vs . Jenkins, 9 AlnskA 91 (1937), Smnrt vs. Stnunton. supra. 

When recording is not nn essential Act of lOCAtion. a subsequent locator 

hAving knowledge of the locus of the claim, cannot question the sufficiency of the 

recorded location notice or the description of the claim, Sydney vs. RiChards, 181 P 

394 (Cal. 1919), Nylund vs. WArd, supra, bradshaw vs. Miller, 377 P2d 781 (Utah 

1963). Although ARS 27-203 E. provides that failure to record location"notices within 

the time allowed, "shall be an abandonment of the claim, and all right and chum of the 

discoverer shall be forfeited", the Arizona court in Perley vs. Goar, 22 Ariz 146,195 

P 5:)2 (1921) held. "The fnilure to file location notices within the time fixed by stat ute 

does not rcnder the location involid. except AS to ndverse ri~hts ncquired before the 

filing" . The 1913 Revised StAtutes of Arizona. Title 34. Sec. 4031. in effect at the 

time. contruned the snme languAge ns thAt quoted from ARS 27-203 E. nbove. Exeept 

in those stntes where recording is an essential nct of locntion, the record serves only 

as constructive notice of the cxistence of the claim, its boundaries and extent. and a 

dcfect in the recorded lOCAtion notice, or even a fAilure to record. is of no effect as 

to one who has ActUAl knowledge of the locntion. Johnson vs. Ryan, 86 P2d 1040 

(N. l\lex. 1939). 

A claim is not rendered void by renson of a discreponcey between the 

location notice and the monuments on the ground. When monuments are found on the 

gTound. or their position or lOCAtion cnn be determined with certAinty, the monuments 

control over t he description in the posted or recorded location notice. Treadwell vs . 

Marr s, 9 Ariz 333. 83 P350 (1905). In the inst ant case, plaintiffs admitted knowing 

of and seeing defendants' monuments on the ground, as well as the posted notices. 

» 
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If II clnim exceed 600 feet in width, the locntion is not void in its entirety, but is. 

void only as to the excess, McE11i~tt vs. Krugh, 90 P 823 (Col. 1907), Thompson vs. 

Burton Gulch Min. Co., 207 P 108 (Mont. 1922), In BRyden lIill Con. Min. Co. vs. 

Lincoln Min. Co. ,t~~ : )':~'~ (Ida. 1945) the court stated, "The rule is well estnblished 

in this state as elsewhere, that a location of an area in excess of that allowed by the 

stRtute is simply void as to the excess and that the inclusion of such excess of terri

tory will not, per se, void the location; that is to say, it is only where the exterior 

boundaries include such an unreasonably excessive area, that the location will be held 

void". That court cited the eRrtier 1910 Idaho case of Nicholls vs. Lewis I; Clark Min. 

Co., 109 P 846, where it was held that the nttempted locntion of a claim 1065 feet by 

2067 feet wns entirely void as unreasonably excessive. Defendant Robert E. Cattany 

testified that the oversized clRims of defendants ~.mistakefand there was no in

tention to acquire more ground than is legally allowed. There was no evidence offered 

that defendants acted in bad faith in making this mistake. In Vallasco vs. Mallory, 

5 Ariz App 406, 427 P2d 540 (1967) the court held that until the locator of an over

size claim has ~easonable time, after notice, to draw in his lines, his right of poss

ession extends to the entire clRim. It should be noted that most of these cases cited 

involve a subsequent locator and the rights available to them in adverse proceedings. 

There were no subsequent locators to defendants' locations, but plaintiffs' rights in 

the same situations can be no greater than that of a subsequent locator. 

Defendants amended their location notices on March 18, 1980, by recording 

and postin~ on the ground, the amended location notices which contained a new map 

or plat of the claims showing them to be located in the northeast quarter of the section 

rather than in the northwest quarter. However, only the map was wrong, no monu

ments on the ground hnd to be moved. ARS 27-202 C. stotes, "The notices mny be 

nmended at ony time ond the monument chnnged to correspond with the omended 

location, but no change whall be mnde which will interfere with the rights of others. 

If such amendment changes the exterior boundaries of the claim, a new or amended 

map, plat or sketch shall be recorded pursuant to ARS 27-203 showing such change. 

In the instant case, there was no testimony or evidence to show that defendants 
. ' ..... , 

amendments interfered with anyones: rights, including plaintiffs'. 

Defendant Robert E. Cattany testified that he took all required steps in 

perfecting his locations and the amendments thereof. including discoveries. some of 

which occurred a day or two after monumenting ond posting the claims. With regnrd 

thereto, the court sRid in Brewster vs. Shoemnker. 63 P 309 (Colo. 1900) "The order 

of time in which these severnl ncts (of location) are performed is not of the essence 

of the requirements, and it is immaterial that the discovery was mode subsequent to 

the completion of the acts of location, provided only that all the necessary acts are 

done before intervening rights of third parties accrue". 

~spectfully submitted, 

~ ~ <t 0Jrtr~ 
Robert E. Catt~~- -_ .. ~ 
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' IN ~HE CQ,UWt:" O"~ :APPEA~S " 
STATE .. OP ··ARIZONA _,-' , 

DIVISION"II . ' 

JAMES .STEWART COMPANY. an 
Arizona . corporation; M. SET H 
HORNE; W. W~ GRACE, 

... " 

Plaintiffs/ Appellees, 2CA-CIV 4371 

. : . 

" , 

-vs-

) . 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Cochise County' 'No. 40466 

ROBERT E. CATTANY and JUNE ' 
CATTANY, husband and wife, 

, Defendants I Appellants. 
) 
) 
) --------------------------------------

APPELLANT'S ' REPLY ' BREIF . 
.... ': ..... 

' ... .. 

Robert. E. Cattany 
4530 E. River Road 
Tucson, Arizona 85718 

Attorney for Appellants 

: -..::.: .\. 



IN THE COURT OF APPEALS 
STATE OF ARIZONA 

DIVISION II 

JAMES STEWART COMPANY, an 
Arizona corporation; M. SET H 
HORNE; W.W. GRACE, 
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-vs -

ROBERT E. CATTANY and JUNE 
CA TT AN Y, husband and wi fe, 
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) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------) 

2CA-CIV 4371 

Cochise County No. 40466 

APPELLANT'S REPLY BREIF 

Robert E. Cnttany 
4530 E. River Road 
Tucson, Arizona 85718 

Attorney for Appellants 
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REPLY 

Appellees complain that there were no witnesses other than Robert 

Cattany testifying (uncontroverted) as to what work was or was not done 

on the 8 Horne mining claims on or before August 31, 1979. Answering 

Brief (AB) - 4. In explanation, appellants would refer the Court to items 

2,3,4,5 nnd 6 of the clcrk's indcx on nppenl. nnd stntc thnt nppcllnnts wcrc, 

on Septcmber 10,1981, offered either September 10 (Thur. P.M.) or September 

15 (following Tues. A.M.) for trial dates. If time permitted, appellants may 

have had more witnesses, but since Robert Cattany's testimony was uncon-

troverted, appellants do not believe additional testimony was, or is, neces-

sary on this issue. 

It should be noted that the later work on appellees' 8 claims was 

clearly established as being done in March, 1980, and equally clear that the 

only work done on their claims during October, 1979, was on OCtober 6, 

despite efforts in appellees' answering brief (AB) to make it appear otherwise. 

AB - 3,4,19 and 20. 

The primary distinction between the doing of assessment work as 

req uired annually, and the resumption of assessment work by a dilinrjucnt 

locator, is in the time nnd manner of performance. Annual assessrr.ent \-:0:';": 

cnn be done at any time during, or throughout, thc assessmcnt ye ar, ~-:l .. i!c 

resumed assessment work, once resumed, must be diligently completed with-

out unreasonable delay in order to protect and preserve the locator's rights. 

Resumption of assessment work may defeat a relocation in progress, but if 

the resumcd asscssmcnt work is not complcted without unrcnsonablc dcl:ly. 01' 

Ht nIl. it will not prevent or defent un intervening or subsequent rclocation. 

-1-



( The work done by appellees on their claims on October 6. 1979. wns. 

nt best. El resumption of their assessment work. nnd not merely a part of the 

nnnulII IIssessment work to be performed during the nssessmcnt year starting 

( September 1,1979 flnd ending August 31. 1980. Accordingly. in order to 

protect find pl·eserve their rights in the 8 clnims. nppellees had to complete 

that assessment work. once resumed. with due diligence and without un-

( reasonable delay. 

Between October 6. 1979 nnd Mnrch 10 or 11. appellees did no assess-

ment work on their 8 claims, a delay of 5 months, but they would have the 

Court believe that the delay was only about 8 days and therefore quite reason-

able. AB - 19. To arrive at this 8 day figure, appellees use a beginning 

date of October 10. an erroneous date used in their first affidavit of labor. 

exhibit #8 in evidence, and an ending date of October 18. the date of appel-

( lants' locations or relocations. There was no testimony or evidence presented 

that appellees did any assessment work on October 18, or that they were 

prevented from doing any assessment work at any time. The testimony was 

that appellants decided that 11 or 12 days (Oct. 6 to Oct. 18) was an un-

reasonable delay and did not constitute due diligence in completing the 

resumed assessment work. 

Appcllces recognized thl1t the work done on Octobcr 6, 1979. did 

not satisfy the $ROO.OO worth of IIsscssrnent work required, Clllilllillj.!" ill tht~il· 

second nffidnvit of labor, exhibit #9 in evidence. that the required assessment 

work included work done through March 10. 1980. Both affidnvits of labor 

are signed by appellee W. W. Grace, who is represented as being quite 

knowledgeable about mining clnims and mining. Apparently W. W. Grace 

W:IS appellees' expert witness nnd the lessee of the 8 mining claims. where-

under he was obligated to perform the annual assessment work. In the 

-2-
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( testimony of W. W. Grnce, after describing- thc work done on O<.:to\)u' G. 1 !)'i: ·, . 

he went on to sny -- "so I fig-urcd thnt this work, plus crosscut thCl'C of 

another hundred -- maybe 150 feet -- I don't recall the exact dimensions of 

( it -- was more than enough work necessary to meet the federal requirements". 

RT - 36. It being clearly established by subsequent testimony and evidence 

that the "crosscut" W. W. Grace referred to was the work done in !'Ilarch, 1980. 

RT - 44, 45, 46, 60, 90, 91. In further substantiation, witness Johnnie 

Escapule was asked by appellees on cross-examination, -- "You understood, 

or tell me whether or not you understood, that this work (March, 1980) was 

being done as part of the annual assessment work". To which !\lr. Escapule 

answered -- "Yes, sir". RT - 91. Appellees then proceeded to establish 

the fact that Mr. Escllpule knew what assessment work was. RT - 91,92. 

It should be noted thM nppellants' direet examination of !\1r. Escnpulc made 

no reference to the work he did in March, 1980 as being assessment work, 

and the words "assessment work" were not mentioned in the direct examination. 

RT - 87,88,89,90,91. Even by claiming both the October and 1\larch work as 

applicable assessment work, it is difficult to understand ho\v, if the $200.00 

back hoe work in October did not satisfy the $800.00 worth of asscssment 

work requiremcnt, the deficiency could be made up by the $49.00 b ;:ck hoe 

work done in 1\1nrch. That is, of course, if the $49.00 back hoe \':o!'k i:1 
( 

l\larch could be considered, in view of the 5 month delay which \\ould :;~;' ~-' C .- 1 ! · 

to be unreasonable. 

Appellees state that it is indisputcd that a substantial a:nount of 

work was done on October 6, and go on to say thnt -- "--this is thcrefu rc 

not the situation of a meager alllount of work being performcd ;.IS a pretl'IlS0 

and sh:un. :IS in l\lcCormick v. Baldwin, 37 P 903 _". In this case. app01kc:';, 

in resuming- their assessment work. had 8 hours work done on their 8 mining 

-3-
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claims, or the equivalent of 1 (one) hour work on each claim. In :'IlcCormick 

v. Baldwin, supra, t he locator of mining claims in default for assessment 

work, resumed his assessment work by going onto the claims and doing 3 

(three) hours work on each claim, for which the court said: 

"It is agaillst the i)()licy of the law. [llld n fl':IlHI .'lg"ninst 
the Government and the law, to hold qUCll'tz (lode) 
claims by merely doing- a few dollars worth of work there
on at or near the beginning of the year next following 
the year on which claimant failed to do the necessary 
work. when such work is not commenced with the bona 
fide intention of being continued until the full amount is 
done. Such labor so done, is a mere pretense and sham 
and shall not prevent the location for want of necessary 
work.". 

Appellees' first affidavit of labor fails to state the value of the wOl'k 

performed. or the dollars worth of work and improvements done, as required 

by ARS 27-208. Appellants question whether an affidavit of labor. so basically 

defective. constitutes prima facie evidence of anything of importance to this 

case, or creates any greater burden on appellants to prove that the assess-

ment work was not done. In view of such defective affidavit, it is appellants' 

position (but not admitting that appellants have not carried the burden of 

proof) thnt the burden of proof at least shifted and npp4tllees wcre rcquil'cd 

to prove the value of their resumed assessment work done on October G, if. 

as appellees speculate, it was worth more than what they paid for it. 

If 5 months is an unreasonable delay in the performnnce of resumed 

assessment work. then the work appellees hud done in l\larch, 1980 and 

t heir second affidavit of labor which included that work, would be immaterial 

and of no consequence because of appellants' intervening rights. 

Rased upon the foreg-oing- and the arguments and authorities set 

forth in thcir opening brief, appellants believe they have sufficiently 

established by clear and convincing evidence th:J.t appellees did not do the 
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required amount of assessment work on October 6, 1979, in order to protect 

and preserve their rig-hts to the 8 Horne minin~ claims. and did no [Ul'thCl' 

work until March. 1980. Therefore. appellants were justified in making 

their locations, or relocations, on October 18, 1979, and thereby terminated 

any rights appellees may have had in the ground in question by reason of 

the 8 Horne mining claims. 

Two copies of tbe foregoing 
Appellants' Regly Brief was 
mailed this '1.-].t9L day of June, 
1982. to: --

AI'thur C. Atonna 
Wallace R. lIog-~att 

Respectfully submitted, 

bY~~~~-=~~~~6L~~~
Ro ert E. Cattany 
4530 E. River Road 
Tucson, Arizona 85718 
Attorney for Appellants 

Gl'CCllwood. Hy:1I1. I1(~['bolich & Atonna, Ltd. 
855 Cochise Avenue 
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( STATEMENT OF THE CASE 

Plaintiffs Appellees JAMES STEWART COMPANY, M. SETH 

HORNE, and W. W. GRACE accept the Statement of the Case 

( set forth in the Opening Brief at 2. 

MEMORANDUM 

( This Answering Brief will use the following references: 

( 

I 

the Plaintiffs - Appellees will be referred to collectively 

as "Appellees" or individually by name; Defendants - Appel-

lants will be referred to as "Appellants" or by name. "R.T." 

will refer to the Reporter's Transcript of Proceedings before 

the Superior Court, Cochise County, on September 15, 1981. 

"Re cord " will refer to one or more pages of the ------
certified Record on Appeal. 
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STATEMENT OF FACTS 

On appeal, the facts must be viewed ln the light most 

favorable to supporting the trial court's findings and judg

ment. Howard P. Foley Co. v. Harris, 10 Ariz. App. 78, 456 

P.2d 398 (1969). Where, as here, there are no specific 

f indings of fact, all inferences to be drawn from the evi-

dence must be drawn ln favor of the judgment. Backman v. 

Backman, 127 Ariz. 414, 621 P.2d 920 (Ct. App. 1980). 

The James Stewart Company is the owner of certain fed-

eral unpatented mining claims ln the Northeast Quarter of 

Section 20, Range 22 East, Township 20 South, G. & S.R.B. & 

M., in the Tombstone Mining District in Cochise County, Ari

zona. R.T. 7-8; Plaintiffs' Exhibit 5 in evidence. These 

lode claims are known as Horne 110 through 117, inclusive, 

and were originally located by M.S. Horne in 1967. Plain

tiffs' Exhibit 5 in evidence. Appellee M. Seth Horne is 

president of James Stewart Company. R.T.6. Appellee W. W. 

Grace leased the Horne lode claims from the James ~tewart 

Company in October, 1979. R.T. 25. 

Except for the claim of Appellants, there was nothing 

presented to the trial court to indicate that Appellees are 

not entitled.to possession of the claims. 

Appellant Robert Cattany testified that he could find no 

Af fidavit of Labor Performed and Improvements made for the 

assessment year ending August 31, 1979. R.T. 70. There~was, 
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however, no testimony from any other witness about what work 

was or was not done on or before that date. (Appellees will 

not argue in this Brief that assessment work was done for the 

assessment year ending August 31, 1979.) 

On October 6, 1979, work was begun on the claims for the 

assessment year beginning September 1, 1979. R.T. 33 et ~. 

Mr. Grace, the lessee, testified that he signed an Affidavit 

of Labor Performed and Improvements made on October 12, 1979, 

for work performed on the Horne claims between October 6th 

and 10th. R.T. 33; Plaintiffs' Exhibit 8 in evidence. Mr. 

Grace testified that the work consisted of backhoe trenching 

(east-west) of a length of about 300 feet - amounting to a 

displacement of 144 cubic feet of earth per claim, R.T. 36; 

at some later undetermined date, Mr. Grace had additional 

north-south trenching performed and took several (perhaps 

three) assays. R.T. 60-61. (Plaintiffs' Exhibits 14 through 

17, inclusive, are photographs that fairly depict the appear-

-ance of the earth at the claims October 6 through 10, 1979. 

R.T. 39) Mr. Grace paid Mr. Ernest H. Encapu1e (who, assis

ted by his son, Johnnie, did the trenching) $200.00 for the 

work of October 6th. Mr. Grace testified that for the north-

south trench"dug later, he may have paid Mr. Encapu1e $100 

(R.T. 62); The Encapules set the figure at $49.00 (R.T. 90 

and 96). There was no evidence concerning the value of the. 

assays that were taken. The only evidence concerning the 

~3-
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value of the October 6th work was presented by Appellees. " 

Mr. Grace testified that, in his opinion, "the work 

that was done on October the 6th alone was enough to justify 

t he amount of work required by the federal government ... " 

R.T. 65. He did not believe that the later work, which was 

performed within 30 days of October 19, 1979 (R.T. 51), was 

necessary to meet the requirements for assessment work. R. 

T. 65. Mr. Grace had worked as a miner in the Tombstone 

mining district for about three and a half years and had 

staked and worked mining claims over a span of about 48 

years. R.T. 31. 

Before Mr. Grace had begun work, Mr. Cattany had taken 

an interest in the claims. After checking the records in 

the office of the Cochise County Recorder, Mr. Cattany en-

tered the property on October 4, 1979 (there is no evidence 

as to whether he entered one, some, or each of the eight 

Horne claims), and took measurements. He did not then post 

any notices or make any claims. R.T. 70. On Octo~er 8, 

1979, Mr. Cattany returned to the property and discovered 

the trenching work. R.T. 71. On October 18, 1979, Mr. 

( Cattany posted his notice of location of the claims (re

naming them as Rocky 1 through 8, inclusive), having made 

a legal determination that Appellees had failed to exercise 

~ due diligence with regard to the work begun on October 6th. 

R.T. 71 and 74. 

- 4 -



The location notices that Mr. Cattany posted and re-

corded contained an erroneous legal description. Whereas 

the Horne claims are in the northeast quarter of Section 20, 

( . Range 22 East, Township 20 South, Mr . Cattany placed his 

"Rocky" claims in the northwest quarter. R.T. 72. Further, 

Mr. Cattany's notices stated the dimensions of each claim as 

66 0 feet by 1320 feet rather than the allowable 600 feet by 

1500 feet. R.T. 29. 

Mr. Cattany p1ac~d stakes on th~ claims to monument them. 

R.T. 40 and 71. Mr. Grace first saw the stakes and notices 

on about October 20, 1979 (R.T. 40); there is no evidence that 

the other appellees or any agent of theirs had knowledge of 

the monumenting or the notices before then. It was not clear 

to Mr. Grace how Mr. Cattany had made the mistake - whether 

the monuments or the notices were wrong. Mr. Grace did not 

measure the area encompassed by the stakes. R.T. 43. Mr. 

Cattany himself testified that he was unable to say if the 

monuments were set in proper dimensions. R.T. 83. 

On March 17, 1980, Mr. Cattany amended his location no-

tice s and plat to correct the erroneous legal description. 

Ope n ing Brief at 4. He did not, however, cure the monument 
. 

defect until August, 1981, about three weeks before trial. 

R.T. 81-82. 

Mr. Roger Smith, former property manager for the James 

Stewart Company, twice wrote to Mr. Cattany to request that 
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he r elinquish posseSSlon of the claims, to no avail. R.T.· 

20. 

In August, 1981, Appellees did the required assessment 

( 
work for the 1980-1981 assessment year, as evidenced by an 

Aff i davit of Labor Performed and Improvements Made dated 

August 27, 1981. R.T. 16 and 18; Plaintiffs' Exhibit 2 in 

evidence. 
( 

( 
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ISSUE PRESENTED 

DID THE TRIAL COURT CORRECTLY RULE THAT APPELLANTS HAD NO 
RIGHT TO POSSESSION OF THE MINING CLAIMS ON OCTOBER 18, 
1979? 

A. COULD THE TRIAL COURT HAVE FOUND THAT THE 
ASSESSMENT WORK HAD BEEN COMPLETED OCTO
BER 6, 1979? 

B. COULD THE TRIAL COURT HAVE DETERMINED 
THAT APPELLANTS' ATTEMPTED RELOCATIONS 
WERE INVALID? 

· 1. COULD THE ATTEMPTED RELOCA
TIONS HAVE BEEN INVALID BE
CAUSE OF IMPROPER DIMENSIONS? 

2. COULD THE ATTEMPTED RELOCA
TIONS HAVE BEEN INVALID BE
CAUSE OF THE ERRONEOUS LEGAL 
DESCRIPTION? 

C. COULD THE TRIAL COURT HAVE FOUND THAT AP
PELLANTS HAD RESUMED WORK SO AS TO AVOID 
FORFEITURE? 

-7-
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ARGUMENT 

THE TRIAL COURT CORRECTLY 
RULED THAT APPELLANTS HAD 

NO RIGHT TO TAKE POSSESSION 
OF THE PROPERTY ON 

OCTOBER 18, 1979 

This case was brought by Appellees in order to recover 

possession of the unpatented federal mining claims Horne 

110 through 117, inclusive, Record 1, et ~ pursuant to 

30 U.S.C. 53, which states that "each case shall be adjudged 

by the law of possession". Counsel .for both parties agreed 

in statements to the trial court that the central issue in 

the case was whether Mr. Cattany had any relocation rights 

as of October 18, 1979: see R.T. 98-99 (for Mr. Atonna's 

remarks) and 101 (for those of Mr. Cattany). 

This central issue can best be examined by dividing 

them into three sub-issues, rather than the six issu~s dis-

cussed in Appellants' Opening Brief. The three, detailed 

below, pertain to: (A) whether Appellees had forfeited 

their claims; (B) whether Appellants' purported relocations 

were valid; and (C) whether, Appellees had resumed assess-

ment work. The trial court did not make specific findings 

of fact (ex~ept as to the ultimate fact that Appellants 

were guilty of forcible detainer), so it is not known for 

what reasons it made its decision. Appellees submit, there-

fore, that if there is any valid reason for upholding the ' 
~ 
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( trial court's judgment, this Court should so uphold it. 

Coronado Co., Inc. v. Jacome's Dept. Store, Inc., 129 Ariz. 

137, 629 P.2d 553 (Ct. App. 1981). 

A. THE TRIAL COURT COULD HAVE DETERMINED THAT THE ASSESS-

MENT WORK HAD BEEN COMPLETED OCTOBER 6, 1979. 

On each unpatented federal mining claim, one hundred 

dollars' worth of labor or improvements (not necessarily 

synonymous with an expenditure of one hundred dollars) must 

be performed or made each year. 30 U.S.C. 28. The purpose 

of the requirement is to prevent speculators from monopo-

lizing public mineral lands. 54 Am. Jur. 2d, Mines & Min-

erals, Section 68. Failure to perform the required assess-

ment work, however, does not automatically result in a for-

( feiture of the claims, but simply renders the claims subject 

I 
\. 

to relocation. Edwards v. Anaconda Company, 115 Ariz. 313, 

565 P.2d 190 (Ct. App. 1977); see also Wiltsee v. Utley, 79 

Cal. App. 2d 71, 179 P.Zd 13 (1947), and Inman v. Ollson, 213 

Or. 56, 321 P.2d 1043 (1958). 

The law does not favor forfeitures of mining claims, so 

the burden of proof is on the subsequent locator to prove by 

clear and convincing evidence the failure to do the assess-

ment work. McDermott v. O'Brien, 2 Ariz. App. 429, 409 P.2d 

588 (1966); Pascoe v. Richards, 201 Cal. App. 2d 680, 20 Cal. 

Rptr. 416 (1962); Inman v. Ollson, supra. 

What clear and convincing evidence did Appellants pro-
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duce that Appellees had forfeited their claims on October 

18, 1979? None. All that Mr. Cattany could state was that 

he saw no additional work done on the property during the 

twelve days from October 6th to October 18th. R.T. 74. He 

did not himself express his opinions about the value of the 

work performed on October 6th. Appellants did present evi-

dence as to what was paid to the Encapules for the work, but 

not as to what the work was worth. 30 U.S.C. 28 requires 

that "not less than one hundred dollars' worth of labor shall 

be performed or improvements made ... " There is no require-

ment for any expenditure at all. The work may be sufficient 

even if done for free. MacDonald v. Cluff, 68 Ariz. 369, 206 

P.2d 730 (1949). The test is not what is paid, but what the 

work is worth. In Schlegel v. Hough, 182 Or. 441,186 P.2d 

516, rehearing denied 182 Or. 441, 188 P.2d 158 (1947), the 

court held that the Defendant's subsequent claimant had the 

burden of proving that certain work was not worth $100; the 
11: 

worker was paid nothing except whatever gold he could find. 

The only evidence as to value defendant could offer was tes-

timony from an interested witness, which the Court dismissed: 

"Work actually having been performed for assess
ment p~rposes, we think that, under the circum
stances, the requirements of clear and convinc
ing evidence of forfeiture were not met by the 
mere testimony of an interested witness that 
he was unable to see that any work was done. 
Equity will not lend its aid to the extinguish
ment of a legal right upon such meager evidence. 
Forfeitures are odions to the law." 

186 P.Zd at 519. 
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The Court reversed the trial court's decree in favor of the 

defendant and directed the entry of one quieting title in 

plaintiff, the prior locator. 

In the present case, the reasons for finding in favor 

of the prior locator are even more compelling. In Schlegel, 

the plaintiff had not filed his Affidavit of Labor Performed. 

In the present case, Appellees made two Affidavits for the 

1979-1980 year, one on October 12, 1979 (before Appellants 

attempted to relocate), .and the ~ther on April 7, 1980; per-

taining to work done on or before March 10, 1980 (before Ap-

pellants amended their notices). Plaintiffs' Exhibits 8 and 

9 in evidence. The Affidavit of October 12th, which was re-

corded (R.T. 33), constitutes prima facie evidence of the 

performance of the labor or improvements. A.R.S. 27-108. 

It is true, as Appellants state, that the amount paid 

for work can be evidence of its value. Opening Brief at 

8. From that proposition, however, Appellants reach the 
k 

erroneous conclusion that it was somehow Appellees' burden 

to show "how the $200 paid for the backhoe trenching work 

done on October 6, would have any greater value than what 

was paid for it." Opening Brief at 9. Appellants overlook 
. 

that it was their burden to prove that the work was not 

worth $100 for each of the eight lode claims. Appellants 

also overlook the fact that the Encapules were not the only 

workers on the claims on October 6, 1979: Mr. Grace was 

-11-



( 
there also. R.T. 49. His October 12th Affidavit states' 

that he supervised the Encapules' trenching work. Plain-

tiffs' Exhibit 8 in evidence. Mr. Grace has been in the 

mining business for 48 years, R.T. 31; presumably his su-

pervision has some value. The trial court could well have 

determined that the value of the trenching work by the En-

capules and the value of Mr. Grace's expertise together 

amounted to $800 or more. The value of assessment work is 

a question of fact, Pascoe v. Richards, supra, and the trial 

court had sufficient evidence before it - consisting of the 

Affidavit, Mr. Grace's opinion about the value of the work, 

and testimony about the work itself - to have found against 

Appellants. 

B. THE TRIAL COURT COULD HAVE DETERMINED THAT APPELLEES' 

ATTEMPTED RELOCATIONS WERE INVALID. 

A.R . S. 27-206 states that the relocation of a claim 

shall be made in the same manner as other locations, with 

one exception pertaining to resurveying of the cl~ims or 

verification of boundaries and position of the claims un-

der a previously recorded map or plat. A.R.S. 27-202 sets 

( forth the require~ents of the location notice, which must 

be posted (and recorded under A.R.S. 27-203). The notice 

must contain, among other things: 

"4. The length and width of the claim in 
in feet, and the distance in feet from the 
location monument to each end of the claim. 

-12-
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"5. The general course of the claim. 

"6. (l)f known to the locator, the 
identification of the section, township, 
and range in which the notice of location 
of the claim is posted." 

Under subsection (B) of the statute, "until the require-

ments of subsection A are complied with, no right of location 

is acquired." 

A.R.S. 27-203 requires, among other things, the record-

Ing of such notice within 90 days of the time of location. 

Along with the notice, a map or plat of the claim must also 

be recorded. The map or plat must set forth among other 

things, the following: " ... the boundaries and position of 

the claim with such accuracy as would permit a reasonably 

knowledgeable person to find and identify the claim on the 

ground" (subsection (B)(3)); and "(t)he locality of the claim 

with reference to the section, township and range in which 

the claim is located ... II (subsection (c) (3)). 

A.R.S. 27-203(E) states, "failure to do all the things 
k 

within the times and at the places specified in subsections 

A, B, C and D shall be an abandonment of the claim, and all 

right and claim of the locator shall be forfeited." 

The evidence is undisputed that Mr. Cattany's notice 

stated the boundaries of each claim as 1320 feet by 660 feet, 

rather than 1500 foot by 600 foot boundaries allowed under 30 

U.S.C. 23. The error was not corrected in his amended notice._ 

-13-
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I t is also undisputed that Mr. Cattany's plat placed each ' 

~ claim not in the northeast quarter of Section 20, Range 22 

East, Township 20 South, but in the northwest quarter. That 

particular error was corrected in the March 17, 1980, amend-

ment. 

Appellees contend that because of the errors in Mr. 

Cattany's notice and plat, he either never achieved any valid 

relocation, or, if he did, he forfeited his rights. 

1. The attempted relocations could have been 
invalid because of improper dimensions. 

A.R.S. 27-202(A)(4) requires that a notice state the 

length and width of each claim in feet. The notice did not; 

it stated a length and-width for each claim that, under the 

law, it could not possibly have. A.R.S. 27-203(A)(S) re-

quires that the notice state ·the general course of ~ach claim. 

As to each claim, Mr. Cattany's notice describes a course 

using the same incorrect boundaries. 

A.R.S. 27-202(B) states that unless these requirements 

are met, "no right of location is acquired." In other words, 

the attempted location is void. 

It is true, as Appellants note, that it has been held 

that an area located in excess of statutory boundaries is 

only void as to the excess. Hayden Hill Consolo Mining Co. 

v. Lincoln Mining Co., 66 Idaho 430, 160 P.2d 468 (1945); see 

also Velasco v. Mallory, 5 Ariz. App. 406, 427 P.2d 540 (1967) .. ... 

-14-



( It does not appear, however, that the courts that have so 

decided have construed a statute such as A.R.S. 27-202(B), 

which states explicitly that unless the requirements of 

subsection (A) are complied with, there is no right of 10-

cation. 

2. The attempted relocations could have been 
invalid because of the erroneous legal de
scription. 

The plat attached to the Appellants' October 18, 1979, 

notice showed the claims as being located in the wrong quar-

ter of Section 20. Under A.R.S. 27-202(A), Mr. Cattany did 

not have to specify a quarter of the section, nor even at-

tach a map or plat to the notice. Having done so, however, 

Appellant should have provided the correct quarter on a cor-

rect plat. 

The requirements of A.R.S. 27-203 regarding plats are 

somewhat stricter. Subsection (B)(3) states that the boun-

daries and location of each claim be sufficient to "permit a 

reasonably knowledgeable person to find and identify the claim 

on the ground". Whether a claim has been described adequately 

is a question of fact. Couch v Clifton, 626 P.2d 731 (Colo. 

App. 1981). It should not subject to serious dispute that 

the claims were inadequately described. Had a reasonably 

knowledgeable person attempted to follow Appellants' October 

18, 1979, plat, he would have found himself in the wrong 

quarter looking for claims of the wrong size. 
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( Appellants assert that their March 17, 1980, amendment 

corrects the deficiency. Opening Brief at 9-10. They are 

mistaken. Under A.R.S. 27-202(C), the notice may be amend-

ed "and the monument changed to correspond with the amended 

location, but no change shall be made which will interfere 

with the rights of others". (emphasis added) The conjunc-

tive suggests that amendments are permitted by the statute 

if, but only if, the actual location is changed - that is, 

if the physical boundaries of the claim are altered. Here, 

the boundaries of the claims were not changed, merely the 

erroneous plat depicting those claims. Further, even assum-

ing that the plat could be amended, it was not done in a 

timely fashion. A.R.S. 27-202(C) continues: "If such amend-

ment changes the exterior boundaries of a claim, a new or a-

mended map, plat or sketch shall be recorded pursuant to 

Section 27-203 showing such change". Under A.R.S. 27-203, 

t h e map or plat must be recorded within 90 days from the 

date of location. In this case, assuming there were actually 

a relocation, it occurred on October 18, 1979. The amendment 

was not recorded until March 20, 1980 - about two months too 

late. 

Under A.R.S. 27-203(E), the deficiencies of the plat 

stripped Appellants of all their relocation rights, if any. 

Appellants argue that their deficient plat is irrelevant 

because Appellees supposedly knew what Mr. Cattany was claim-
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,0 

o 

o 

o 

o 

0' 

,0 

10 

ing. Opening Brief at 10. It is not exactly clear from the 

record what Appellees knew or believed, or at what time they 

came to know or believe it. It seems that about October 20, 

1979, Mr. Grace saw "stakes allover the place", although he 

didn't know what the boundaries were. R.T. 43. He then read 

one of the location notices that had an erroneous plat. R.T. 

40. It is not clear whether Appellees believed the plat was 

wrong or the monuments were wrong: 

"Q (BY MR. CATTANY) So you had notice the claims 
were filed in the northeast quarter because you 
saw --

"A (BY MR. GRACE) · 1 wouldn't say they were filed 
there, but the post was there. The location no
tices were in the wrong place, according to the 
legal description." 

R.T. 64. 

It appears from the record that Mr. Grace and Mr. 

had a discussion around November 1, 1979, R.T. 62, but 

Cattany 

it is 

not clear at all that Mr. Grace knew even then what mistake 

Mr. Cattany had made: 11: 

"Q (BY MR. CATTANY) I believe you also state, 
and ·you stated in your complaint, that chang
ing the location of the mining claims, in vio
lation of A.R.S. Section 27-202(C), interfered 
with your rights. 

"A (BY M.R. GRACE) Well, we discus sed ita t the 
time and I told you you filed in the wrong quar
ter section. And you said you didn't make the 
mistake, that you were a mining engineer and 
surveyor and you didn't make those kinds of mis
takes". 

R.T. 62-63. 

-17-
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As far as Appellees could tell, Appellants could weli 

have had the correct quarter and the wrong physical location 

rather than the other way around. 

In view of the erroneous legal description on the plat 

attached to the notice, the erroneous boundaries, and the 

fact that the notice never referred to the claims by their 

former names (the claims were renamed), it is not fair to 

charge Appellees with "detailed information of the nature, 

extent, and location" of Appellants' attempted relocations. 

See Steele v. Preble, 158 Or. 641, 77 P.2d 418 (1938). The 

question is one of the totality of the circumstance surround-

ing Mr. Cattany's notices and plat. Is it really equitable, 

considering the serious defects, that he should thereby ac-

qUIre any possessory rights to these mining claims? 

c. THE TRIAL COURT COULD HAVE FOUND THAT APPELLEES. HAD RE-

SUMED WORK SO AS TO AVOID FORFEITURE. 

Even if Appellees had not completed the required assess-

-ment work on October 6, 1979, as argued above, Appellants 

would still not be able to prevail. On October 6th the Ap-

pel lees had at least resumed the assessment work. 

When the owner of an unpatented federal claim fails to 

perform the a~sessment work, the claim is not automatically 

forfeited; the claim becomes "subject to relocation at any 

time prior to resumption of the assessment work by the owner 

of the superior claims". Edwards v. Anaconda Company, supra, 

-18-
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115 Ariz. 313, 317, 565 P.2d 190, 194 (Ct. App. 1977) (em-

phasis added); Inman v. Ollson, supra, 213 Or. 56, 321 P.2d 

1043 (1958). If resumption is all that is required to de-

feat relocation, it follows that there need not be comple-

tion so long as the work is continued to ultimate completion 

without unreasonable interruption. See M~Cormick v. Baldwin, 

104 Cal. 227, 37 P. 903 (1894); McKay v. \1cDougall, 25 Mont. 

258, 64 P. 669 (1901). Whether there has been a sufficient 

resumption of work to prevent a forfeiture is a question of 

fact for the trial court. Crane v. Frenc 1, 39 Cal. App. 2d 

642, 104 P.2d 53 (1940). 

In the present case, it was undisput d that a substan-

tial amount of work was done on October 6 h. (This is, there-

fore, not the situation of a meager amoun of work being per-

formed as a pretense and sham, ~s in McCo mick v. Baldwin, 

supra.) The Affidavit of October 12th states that the work 

was done through the 10th. Mr. Cattany tEstified that he 

made a conclusion of law that, b~cause Appellees did not 

continue work on October 18th, . he was entitled to relocate. 

R.T. 74. Appellees submit that an eight-d~y interruption is 

not, as a matter of law, unreasonable. Th~ trial court could 

well have found as a fact that it was, but it did not. It 

was not required to do so. 

Appellants cite Hirschler v. McKendri ks, 16 Mont. 2l~, 

40 P. 290 (1895), in support of their cont ~ntion that the 

-19-



( a ssessment work was not continued diligently after resumption. 

Hirschler did indeed involve a IS-day interruption (which is 

substantially greater than the interruption in the present 

( case), but it IS important to bear in mind that the Montana 

court affirmed a jury's finding of fact that a IS-day delay 

was unreasonable. The Court did not hold that the delay was 

unreasonable as a matter of law. 

The evidence is not seriously in dispute that, even if 

Mr. Grace had not done the full amount of work between Octo-

ber 6 and 10, 1979, the work was completed "a short time af-

ter (Mr. Cattany) had made (his) location notices ... " R.T. 

50. 

The trial court was justified in finding that Appellees' 

assessment work was resumed, and that it was continued with-

out unreasonable interruption until completion. 

-20-
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CONCLUSION 

For all the above reasons, Appellees submit that the 

Judgment of the trial court was justified by the law and the 

( evidence and that, therefore, it should be affirmed by this 

Court. 

Appellees request that this Court award them their costs 

p ursuant to A.R.S. 12-1182, which is applicable to the Court 

of Appeals. Morgan v. Continental Mortgage Investors, 16 

Ariz. App. 86, 491 P.2d 475 (1971). 

RESPECTFULLY SUBMITTED this day of June, 1982. 

GREENWOOD, RYAN, HERBOLICH & ATONNA, Ltd. 
855 Cochise Avenue, Douglas, Arizona 85607 

~1/ BY:--~·~/~~A~R~T~H~unR-~~c-.~A~T~O~A~~~~---------

By: ~ //A~. /~~1'---_ 
7 WALLACE R~~ 
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CERTIFICATE OF SERVICE 

STATE OF ARIZONA ) 
ss. 

County of Cochise ) 

WALLACE R. HOGGATT, being first duly sworn, states that 

he is one of the attorneys for the Appellees herein; that on 

June 10,1982, he caused to be deposited in the United States 

mails two copies of the Appellees' Answering Brief to : 

ROBERT E. CATTANY 
4530 E. River Road 
Tucson, Arizona 85718 

Attorney for Appellants 

SUBSCRIBED AND SWORN to before me this 10th day of June, 
11. 

1982. 

NOTARY PUBLIC 

My Commission Expires: 

January ~/ 1984 
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STATEMENT OF THE CASE 

c This casc was brought ns forcible entry nnd detniner to c:etermine 

I'ight to possession of unpntentcd federal lode mining claims. Thc com-

plaint was filed on August 19. 1981 and served on the defendants/ 

( 
appellants on August 30, 1981. It was tried befpre the Court without a 

jury as a half-day case on September 15, 1981, by the Superior Court of 

Arizona in and for the County of Cochise. The Court entered its judg-

ment in fnvor of the plaintiffs/appellees on November 16, 1981. 

Defendants /Ilppellants filed n notie.e of appeal and cost bond or. 

December 1(i, 1981. No CI'OSS nppeal was filed, 

c: The Court of Appeals has jurisdiction of thi!'> appeal fl'om tile 

Superior Court judgment pursuant to ARS Section 12-2101B. 

MEMORAl\DUM 

In the interest of simplicity, .T:llncs S.tew:.rt Co?flP:IIlY: :\1. S(~tl: 

lIol'TH': :md W. W. Gr:lce. npp<,llees herein. will be refC'l'red to as "StC\\';i/'t", 

Robert E. Cattany nnd June Cattany. appellants hel'cin. will be rcferred 

( to as "C:ltt:lIlY". The reporter's Transcript of PI'oceeding's \vill be 

abbreviated "TP" followed by a number indicating the page or png-es, 

The Abstract of Record will be abbreviated" AR" followed by a num!Jc:, 

c indicating the number assigned to that item by the clerk. Exhibits will 

be referred to by their assigned number or letter. 

I 
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STATEMENT OF FACTS 

Jnllles Stewnrt Compnny is n corporntion of whieh M. Seth Horne 

is president and Harvey L. Hays is property manager. TP 22. Mr. Hays 

was present representing the company and Mr. Horne was not present at 

the trial. On September 20. 1967. M. Seth Horne. as trustee. located 

eight unpatented lode mining claims known as the Hornes #110 through 

#117. situated in Section 20. T20S. R22E. Cochise County, Arizona. 

Plnintiffs' Exhibit 5 in Evidence. 

In August. 1979, W. W. Grace entered into an agreement whereby 
# .. 

he leased the eight Horne claims from M. Seth Horne. Plaintiffs' Exhibit 

13 in Evidence. Mr. Grace resides in Scottsdale. Arizona and is in the 

mining, oil, real estate and insurance businesses. TP 24. 

No assessment work wns done on the eight Horne claims for thc 

assessment year cnding on August 31. 1979. and no nffidnvit of nsscssmcnt 

work was rccordcd for that yenr or for the previous as~essment year 

ending August 31. 1978. TP 52,70. 

On or about October 4. 1979. Cattany entered the area covered 

by the cight Hornc claims for the purpose of making mining claim locations. 

After doing some preliminary work he left the area in the morning of 

October 6 anq returned on Monday morning, October 8, to proceed with 

the location work. At that time he noticed new trenching work done on 

the property which he learned was done by John Escapule on October 6. 

as assessment work for W. W. Grace. TP 70,71. The job took Escapule 

about eight hours with a backhoe for which he charged, and was paid. 

3 
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$200.60. the usunl rate for backhoe work in the area at that time. TP 90. 

95. Cllttany did not proceed with his location work. but waited to see if 

any further assessment work was going to be done. No additional work 

wns done on the property by anyone during the next ten days. and on 

October 18. Cattany proceeded to locate eight lode mining claims, naming 

them the Rockys #1 through #8. These claims covered the same ground as 

wns covered by the eight Horne claims. i.e., the Northeast Quarter of 

Section 20. T20S, R22E" Cochise County. Arizona. Defendnnts' Exhibit 

A in Evidence. 

Cattany's location notices contained a plat map erroneously show-

ing the eight Rocky claims as being located in the Northwest Quarter of 

Section 20 rather than the Northeast Quarter of Section 20. In addition, 

the location notices and plat maps showed the eight Rocky claims as being 

660 feet in width rather than the statutory 600 feet. Defendants' Exhibit 

A in Evidence, but each claim only encompnssed the maximum allowable 

area of 20 acres. On March 17, 1980, Cattany amendea the location 

notices for the eight Rocky claims, to show the claims on the plat map to 

be in the Northeast Quarter of Section 20. Defendants' Exhibit A in 

Evidence. In August. 1981. Cattany had the eight Rocky claims measured 

and remonumented to insure that they were not over 600 feet in width. 

TP 81,82. 

On March 10, 1980, W. W. Grace had John Escapule do some addition-

al backhoe trenching work on the eight Horne claims, for which he charged 

and was paid $49.00. TP 88.89. In addition to the trenching work, W. W. 

Grace had two or three assnys mude, which didn't amount to much. TP 59. 
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ISS UES PRESENTED 

1. The status of a locator's exclusive right to possession of his 

unpatented mining claims following a failure to .do the required annual 

assessment work. 

2. The rights of a locator who commences or resumes the perform-

nnce of nnnulli assessment work nfter fniling to do it for the pI'jor yenr 

or years. 

3. The effect on a locator's right to exclusive possession of his 

mining claims when he resumes performance of the assessment work. but 

does not complete it in a timely manner. or at all. 

4. The rights of a locator who initiates mining claim locations over 

prior mining claims for which the assessment work had been resumed but 

not completed. 

5. Whether mining claims locations are void by reason of errors in 

the location notices describing where the claims are situm:ed. 

6. Whether mining claims locations are void by reason of locating 

claims 660 feet wide and 1320 feet long. rather than 600 feet wide nnd 1500 

feet long. 

5 



( 

c 

( 

c 

ARGUMENTS 

The Trial Court Erred In Finding In Favor Of Stewart, Because The 

Finding Was Contrary To The Evidence And Law Presented, In That 

Stewart, Having Resumed Its Assessment Work . Failed To Complete It 

In A Diligent And Continuous "''Ianner, And Cattany' s Locations Were 

Validly 1\1:t<lc At A Time When Stewart's Claims Wcre Subject To Forfeiture 

By Relocation. 

1. The Evidence Presented Showed That Stewart Had Not . 

Done The Assessment Work On The Eight Horne Claims For The Assess

ment Year Ending August 31. 1979 , And Therefore The Claims Were 

Subject To Forfeiture By Relocation On September 1, 1979. 

The law requires that at least $100.00 worth of labor and lor im-

provements be expended each year on each unpatented mining claim for 

the locator to maintain the right to exclusive possession thereof. 30 USCA 

Section 28. Otherwise, the claim becomes subject to for~iture by re-

location. Edwards v. Anaconda Co. (1977) 115 Ariz 313, 565 P2d 190. 

The forfcitul'C docs not hnppen flutolll:lticnlly on thc fir'st day of the new 

nssessmcnt ycnr (Scptcmber 1). but occurs whcn tl new or relocntion is 

made before the delinquent locator resumes the assessment work. Pasco 

v. Richards (1962) 20 Cal Rptr 416,201 C.A. 2d 680. 

It should not be subject to serious doubt that Stewart had failed 

to do the annual assessment work for the eight Horne claims for the assess-

mcnt ycnr cnding August 31. 1979. The tcstimony nlleging the fnilurc to 

do the assessment work for that ycar wns uncontrovcrtcd, TP 70, and thcre 
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was no evidence or proof presented by Stewart that this assessment work 

hnd l>ccn done. There fore. on September 1. 1979. Stewnrt's right to ex

clusive possession of the eight Horne claims was lost and the clrums were 

subject to fOl'feiture by relocntion. 

2. When Stewart Resumed The Assessment Work On The Eight 

Horne Claims On October 6, 1979, It Conditionally Reacquired Its Right 

To Exclusive Possession, But Never Completed The Assessment Work And 

Thereby Lost Its Reacquired Right. 

The law provides that the locator of a mining claim which is subject 

to forfeiture by relocation for failure to perform assessment work, can, 

prior to relocation by another. resume the performance of the assessment 

work and thereby regain his right of exclusive possession. 30 USCA 

Section 28. However. through abuses of this provision by locators. the 

courts have interpreted the law and its npplication. to require completion 

of the assessment work once resumed. McCormick v. Baldwin. 37 P 903, 

(Cal. 1894). where the court said. "It is against the policy of the law. and 

a fraud against the government and the law, to hold quartz (lode) claims 

by merely doing a few dollars worth of work thereon atlOr near the beginn

ing of the year next following the year on which claimant failed to do the 

ncccssnry work, when such work is not commenced with the bona fide in

tention of being continued until the full amount is done. Such 1:11.>01' so 

done. is a mere pretense and sham and shall not prevent the location for 

want of necessary work.". Because the prosecution of the work to complet

ion with reasonable diligence is an element of a good faith resumption of 

work. it does not permit of a construction of the rule that an entire period 

c:tn be gained by making a slight expenditure at the beginning of the year. 

Honaker v. Martin. 29 P 397 (Mont. 1891). The court said in Hit'shler v. 
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McKendricks. 40 P 1640 (Mont. 1895). "When a locator nvails "himself "of 

thc stlltutc and resumcs work to protect himself froll! fOl·fciture. he must 

perform the work with diligence until the requirement for annunl labor is 

completed" .. nnd held that a 15 day interruption of work without cause was 

not due diligence. Lindley states that the claimant must resume work in 

good faith and prosecute same continuously and without unreasonable 

interruption until the full amount of labor is performed. Lindley • 1\lines 

and Mineral Laws. Sec. 654 (3rd Ed. 1914). Therefore, a locator's right 

to exclusive possession of a mining claim, lost for failure to do assessment 

work, re-attaches upon resumption of the assessment work, but is condition-

al upon the completion of the work. 

3. When Stewart Lost Its Reacquired Right To Exclusive Possession 

Of The Eight "orne Claims By Failing To Complete The Required Assess-

ment Work, The Claims Again Became Subject To Forfeiture By Relocation. 

Stewart resumed the assessment work on the eight Horne claims on 

October 6 , 1979, and on that day had $200.00 worth of trenching work done. 

No further work was done on the claims by Stewart until March 10. 1980, 
k 

when an additional $49.00 worth of trenching work was done. TP 88.89.90 . 

In fact. Stcwnrt did not return to visit the claims for about two weeks 

nfter the October 6 work was done. and that visit was not for the purpose 

of doing assessment work. TP 49 . 50. 

Whether or not a sufficient amount of assessment work has been 

performed. depends upon the value of the work and not the amount paid 

for it. Wagner v. Dorris, 73 P 318 (Ore. 1903). However. the amount so 

paid is admissible as evidence tending to establish the value of the work. 

If equipment is used in the performance of the assessment work. the rcason-

able value of the use of such equipment may be included as assessment 
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work. Anderson v. Robinson, 126 P 988 (Ore. 1912). Stewart did not offer 

testimony or other evidence as how the $200.00 paid for the backhoe trench-

ing work done on October 6, would have any greater value than what wns 

paid for it. Since the backhoe work was done at the customary and usual 

rllte ch:lr~ed in the nreo ot thnt time. the rensonnblc value for its use can 

only be the same as the $200.00 paid for it. It should be noted that it 

would require a minimum of $800.00 worth of assessment work to satisfy 

the commitment for the eight Horne claims. 

4. Cattany's Locations of the Eight Rocky Claims on October 18. 

1979, Caused the Forfeiture of Stewart's Eight Horne Claims, and Subject 

to the Validity of the Rocky Claims Locations. the Horne Claims Became a 

Nullity. 

If, after resuming his assessment work. the locator, without cause 

or excuse. interrupts or stops the work on his claim for a period of time 

whieh would be contrary to a finding of due diligence, the clai1i1 becomes 

subject to forfeiture by relocation. When that happens, and a subsequent 

locator comes in and completes a relocation. which is not void for any rea-
~ 

son. the former locator's rights to his mining claim are forfeited and lost 

and his mining claim ceases to exist. At this point. the subsequent locator 

has all the rights afforded the owner of a valid mining claim, as against all 

the world, including any former locators. The uncontradicted evidence 

showed that Cattany took all the required steps in perfecting the locations 

of the eight Hocky claims and the amendments thereof. including making 

discoveries. TP 70,71,72,73, 74. 

5. The Clerical Errors in Cattany's Location Notices Did Kot 

Void the Locations. as They Were Corrected by Amendment. 

A location notice which is merely defective or erroneous. is not 
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void since it is cnpnble of amendment. Nylund v. Ward. 187 P 154 (Colo. 

1919), lind llctual knowledge of the ert·ot· llnd the \oclltion of the cbilll on 

the g'l'ound is equal to vnlid reeordt'd notice. Athcrly v. Bullion ;"lonn1"ch 

Uranium Co .• 335 P2d 71 (Utah 1959). Stewart admitted having knowledge 

of the error and of the actual locations on the ground. TP 64. Defects or 

errors in a location notice do not result in a forfeiture. and no forfeiture 

will occur if the defects are corrected prior to the date of a subsequent 

location. Smart v. Staunton, 20 Ariz 1, 239 P2d 514 (Ariz. 1925). Stewart 

was not a subsequent locator. ARS 27-202C. provides "The notice may be 

amended at any time and the monument changed to correspond with the 

amended location, but no change shall be made which will interfere with the 

rights of othcrs. If such nmendment changes the exterior boundaries of 

t he claim. n new or nmcnded map. plat or sketch shall be recorded PUl'-

sunnt to ARS 27-203 showing such change. " (1978 amendment). 

Stewart lost any rights it had in the eight Horne mining c13ims on 

October 18, 1979, when Cattany located the eight Rocky claims, and if not 

then, no later than January 16, 1980, when he filed and recorded the 

~ 

location notices. Therefore, Stewart had no rig-hts that could be interferr~d 

with by reason of Cntt:my's nmended location notices. 

G. The Location of the Hocky Claims 1I:lving Widths of GGO F;.!ct 

Rather Than t he Designated Maximum Width ,of 600 Feet, Does ~ot !\lake 

the Locations Void, as They Only Contain the Maximum Allowable Area of 

20 Acres and Can be Amended. 

The location notices of the Rocky claims described them to be 660 

feet wide and 1320 feet long. but contained the same area (20 acres) as 

that of a maximum size claim of 600 feet wide and 1500 feet long. 

A mining claim which exceeds 600 feet in width is not ' void. but 

the excess 111'e3 it contains, if llny. llIay be voided. The rule is well 

10 
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established that an area located in excess of that allowed by statute is 

only void as to the excess and will not, per se, void the location. Hayden 

Hil] Con. Min. Co. v. Lincoln Min. Co., 160 P2d 468 (Ida. 1945). In 

( 
Vallasco v. Mallory, 5 Ariz App 406, 427 P2d 540 (Ariz. 1967) the court 

held that until the locator of an oversize ' claim has a reasonable time. after 

notice, to draw in his lines, his right of possession extends to the entire 

claim. 
( 

So long as Cattany's claims are not void by reason of their over-

size widths, Stewart, having no rights based on its eight Horne clnims, 

and not being a subsequent locator whose rights might be interferred with, 

has no standing to complain of the oversize widths of Cattany's claims. 

( 

l 
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, .;,>, "' " :; .. : '; CONCLUSIONS 
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":, •• ' " t 

.\.>:' . .: ', ' 

- . , 
. . ~ .:: 

Bosed upon the eVtderice' and the law presented and available. at 

the trinl of this case, and s~t for~h hereln •. Appol1n~tspray thnt the 
. 

... ... . .. . 'l.... " ' " . 0 " ..• . . 

judgment entered below in favor~f: AP;eU;es be' 'rev~~~d mid judgment 

. . " ' .'~': ~~ ';.~'. : ... . :"-.. ;--~ \1-. · . ~, . .' :t· ~ ··· ~'.~. ·· .,..~ ... :h." " . ' : ,:" .......... :- . .... : :.; 

be granted in favor of the Appellants" .Wlding,' ' ., ' , , Ie ' 

• • . "~~, ,; f'~ ~ ...... . : ~.~ .• ~~.~i:;r:· .~;': ~~:} ' ... . . : 
detmner and findmg Appellantsentltled"to' the:' , , , 

, 
" ' .! t \ .. .... • "": :" •• • : • 

to the premises described as Rockys #1 through' , #~:~: , 

situated in the Northeast Qimrter of Section20~>T2 , 

Tombstone Mining 'District of Cochise County : Ari ' , 
, ': . ~ ", ... ~~h~9, ,;::;. 

I 

that Appellees have no possessory rights in said pre " > 

, . f ~: ... : _ 

the Horne mining claims #110 through #1i 7 , ~d gran~i~:~: , 

costs expended herein and in the court below. 

Two copies of the foregoing 
Appellant's Opening Brief 
mailed this . \()'i day of May, 
1982, to: 

Arthur C. Atonna, Esq. 

;, 

Respectfully submitted, 

any 
, 4530 E. River Road 
Tucson, Arizona 85718 , 
Attorney for Appellants 

Greenwood, Ryan, Herbolich • Atonna, Ltd. 

855 Douglas Avenue 
Douglas, Arizona 85607 
Attorneys for Appellees 
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