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May 15th, 1945

Mr, Williem A. Evans’

¢/o Ellinwood & Ross, Attormeys
Title &’Trust Building

Phoenix, Arizona

Re: Morning Star
Dear HMr. Evans:

I am enclosing herewith two copies of account in. cennection
with the Morning “tar Trespass Suit.

I am very sorry that this contréversy has been so much more
expensive thal anybody anticipated, and in my own case I find
| , that I put in just about 15 days in preliminary work, where I

; had anti¢ipated that only 4 or 5 days' time would be required

| before the trial. 1 feel that we could not possibly have gone
| ; to Court with eny chance of success if we had not prepared our
| side of the case much more thoroughly than was originally planned
| in view of the very elsborate prepsrations made by our opponents.
| I em sure you felt that my suggestion to bring Flagg into the :
picture was very well justified by the excellent appearance
wh ieh he nade at’ the Court,

I sincerely hope that a favorable decision will eventually
be obtained from Judge Faires and would think it very unlikely
that he should be reversed by the Supreme Court no matter which
way he decigdes.

I trust that you will find the enclosed account to be in
keeping with previous arrangements and that under the circum-
stances this will be aspproved by your clients. If they had

| been willing to let me make a more thérough examinstion in May

| of 1944 end teke samples at that time, I think that our pre-

| sentation of the case would have heen much stronger and pro=-
bably they would have saved money in the long run,

‘Yours very truly.

GMC/b v /
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STATEMENT OF ACCOUNT

Ellinwood & Foss, Attorneys -
Title &°Trust Building .
Fhoenix, irizona
to 2
G. H. Colvom resses

For services and expenses in re Forcey vs. iolson
‘(Morning “tar Mining Compeny Trespass Suit).

Services:--

To services in preparction for trial as per letter
of Hovember let, 1944 « + o« + o o . ® @ ‘850.00

To attendance end testimiony et triel ,
“ﬁy 6 - Mey 12th. lncl,- 7 dayes @ ‘100.00 « o 700,00

Expenses:~- L

To specisl expenses suthorized in order to make
proper showing against the defendant . o« o+ o

April 25,26,27. expenses of trip to mine : :

with Yl&gﬂ i IR ot T N Dol MR Ot R o g 35.80 A

¥ 3

Tracing & printing meps, photos. ete. . « o 49,00

Anpny of SaMDIBE o &« & o w8 % w2000

Expennn'tn connection with trial Mey 6 - 12

Cer milesge, meals, etc. (Hotel bill psid :
by #r, Ev&na)- » e » . . ® « ' » s e, 3000

; TORBL s o » w..'® e e 27168.80
Credit:~- ; :

3/2 By check from Morning “tar Co. §125.00
 8/20 &y check from Ellinwood & Fose '

. {Mrs, ¥ood's share) 125,00 ;
$/6 By check from Klinwood & Ross _100,00

$350,00  ...850.00

Balance due G. u. Colvocoresces . . . o+ . S.800.80




Mr, Williem 4, Evans

Ellinwood & Ross. Attorneys ;

Title & 'Trust Building o
Phoenix. Arizona

Re: Morning Star Trespass Suit
Forcey v, Molson -

Dear Mr, Evans:

I have just received yours of June 6th enclosing check
from your firm for $419.40 for which I thank you very much.

I return herewith my statement dated June 5th. on the
bottom of which I have acknowledged receipt of the above
amount, which I understsnd was paid by Mrs. Wood as her
shege of the cost. '

Should you desire any help in connection with the correction

- of the’transcript or in the prepsration of your brief on this

matter, I trust that you will cell upon me. Although I imsgine

that ‘we cannot anticipate any decision for seversal months to
come. I feel very hopeful that the outcome will be favorable.

’

Yours very tfuly.

' ; ol g g ;
GHC/b Al

Enclosure




LAW OFFICES OF

6§%z¢aaﬁzw%gf§9§22k9

8™ FLOOR TITLE & TRUST BUILDING

EVERETT E.ELLINWOOD, 1862-1943

VLIAR A BV ﬁ . M . JOHN MASON ROSS,|874-1944
NORMAN S. HULL SNOCIUL . é(jﬁfm/

DENISON KITCHEL 7

(WITH U.S. ARMY) '

FRANCIS J.RYLEY P

JOSEPH S.JENCKES,JR- ’

EVERETT M.ROSS

(WITH U.S.ARMY) June 6 19 4 5 L

GEORGE £.WOOD 2

WILLIAM SPAID

Mr. Go. M. Colvocoresses,
Luhrs Tower,
Phoenix, Arizona.

Re: TForcey v. Molson

Dear Mr. Colvocoresses:

_ We enclose our firm check payable to your order
for $419.40 representing one-half of your statement for ser-
vices and expenses in the above-entitled case.

This payment i1s being made on behalf of Mrs.
Wood, as we have not yet recelved from the lessees their
share of the costs. We will send the balance to you as soon
as we receive it from the lessees.

Would you be kind enough to acknowledge re-
ceipt on the enclosed statement and forward the same to lMr.
Darnell at Tucsone

Yours very truly,

ELLINYOOD & ROSS,
7 ' ”65»—«—
By Maj

WAE - GRH
Enc

cc: Mr. Darnell




Mr. William A. Bvans ; bt B

e/o Ellinwood & Ross, Attorneys . | [ A

Title & Trust Building 3
Phoenix, ZArizona ) ‘ P /

-Res Forcey v. #olson e
Morning Star Trespsss Suilt

Dear Evans:

. Thank you for your fevor of the 18th with which
you en¢losed check for ¥419.40 entirely completing the

payment of my account for services and expenses in accor-

dance with the above litigation. I note that this last
payment was made on behelf of the lessces. :

. . I shell be much interested to learn of any further
developments in connection with this matter, end you may
perhaps wish me to check over the transcript of my testi=-
mony before you prepare your brief. ;

¥ith personal regsrds.

?cure‘very truly,

GuC/b

.
AR



LAW OFFICES OF

Ctinuwood cf Sesso

8™ FLOOR TITLE & TRUST BUILDING

NORMAN S. HULL

* DENISON KITCHEL
FRANK J.RYLEY

* JOSEPH S.JENCKES, JR.

* EVERETT M. ROSS.
GEORGE E.WOOD

WILLIAM SPAID June 18, 1945 é

* IN MILITARY SERVICE

Mr. G. M. Colvocoresses
Luhrs Tower
Phoenix, Arizona

Re: Forcey v. Molson
Dear Mr. Colvocoresses:

We enclose herewith our check to your
order in the sum of $419.40 in payment of the bal~
ance due for services in connection with Forcey
v. Molson. Enclosed payment is being made on be-
half of the lessees.

Very truly yours,
ELLINWOOD & ROSS

1 oo I Erm

WAE :RLJ
Enc.

EVERETT E.ELLINWOOD, I1862-1943
JOHN MASON ROSS, |1874-1944
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401 Chapman Building
Fullerton, California
October 16th, 1944

George R, Darnell
Tucson, Arizona

Dear Mr. Darnell:

Enclosed is the preliminary report of the Geological Survey
on the Maudina and Morning Star Mines.

This report is not correct as far as the Pure Gold claim or
the Maudina workings are concerned. Their cross section A¥A' is
the wrong geological set-up of the workings. Lvery engineer that
has been on the property has agreed except these USGS Engineers.

The last work of the Maudina was to drive a thirty-two f ot
tunnel on our property and then make a seventy foot crosscut.
Some .75% ore was taken out but their plant at Tuescn could not
handle the ore and the work has been stopped.

This report is unfavorable to us and it will mean more
work, Maudine has recently been surveying their workings.
Very truly yours,

/s/ H. G. Henderson

7

/
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November lst, 1944

Mr, ¥illiam A, Evans’

¢/o Ellinwood & Ross, Attorneys
Title &’Trust Building

Phoenix, Arizona

Re: Morming Star Mine
Forcey vs. Molson
Dear My, Evans:

Replying to your letter of Uctober 31st on above sub ject ‘with
which you enclose Mr. Tubach's letter to you of Uctohber 20th, which

is herewith returned, I will say that I can estimate fairly accurately
the amount of time and expense involved in making a complete study of
the conditions at the lMorning Ster Mine and preparing to glve testi-
mony in a suit involving the apex rigbts and trespsss on the Morning

Ster property by the Maudina Mining Compeny. I will agree that for

services and expenses as above my charges will not exceed the sum of
$350,00, but this does not include services end expemses which may be
required in order to attend the trial of the case and testify., This

latter undertaking I should only wish to acceépt on 8 per disgm hasis

with cherges of §100,00 per day and expemses, since it is impossible
to determine how long such a trial may last. Under ordinary eircum-

stances I should essume that it would 'not require my presence for o

period of more than two or three days, but from past experience I know

that proceedings of this nature are often drswn out through no fault of

the attorneys or witnesses and I assume that I mey have to submit to a
fairly lengthy cross-exemination and also to give rebuttal as well as

direct testimony.

I also acknowledge your letter to me of October 27th on the above

subject. enclosing a copy of a letter written by H, G, Henderson to

George R, Darnell, dated October 16th and with which there was enclos-
ed & copy of the report of the U. S, Geological furvey similar to the

one which 1 had eslreasdy obteined from Weshington and to which I re=-

ferred in my letters to you of October 27th and October 7th. I agree

with Mr, Henderson in believing thet considerable work will be involved
in preparing the case for the Morning Star Company ss the issues are by -
no means simple and the geologiceal conditions are decidedly complicated,
altho I still see no reason to change my original opinion in respect to

the rights of the owners of the Morning Star,

Should your clients desire to have me go she=d with the technieal

preparation of this case on terms ottlined in my letter of October 7th.

end modified in this present letter, I will endesvor to examine the

property end complete my preparation some time between the 15th and 25th

of this month. as the balance of my time is pretty well taken up with
other work. I will ask that an advance fee of $250.00 should be sent




Mr, William A, Evans
November lst, 1944
Page 2

me 1o cover expemnses and apply on my final account for services
wgieh %1ll be rendered after the triel of the case has been com-
pleted.

I am enclosing an extra copy of this letter which you might wi sh
to forward to Mr, Tubach, Also I am returning Mr, Henderson's letter
to Mr, Darnell, of which a copy has been made in my office. For the
time being I will retain the duplicate copy of the Geological Survey
Report unless you desire to have me do otherwise.

Yours very truly,
GHC/b
Enelosures 3




Pebruary £0th, 1945

Hr. ¥ilitem &4, Evans”
¢/o Ellinwood & Ross, Attoraneys
Title &'Trust Building

Fhoenix, Arizona

Re: Morming Star-
L, W, Yorcey, et sl. v. Nolson

Dear Mr, Evens: : | .

Referring to previous correspondeifice on asbove subject,
eapecially your letler of February }6%tH, 1345. and also to our
telephone conversation of this morning, I understand thet your
clients desire to have me prenare testimony for use at the triasl
of this case which wvery likely will teke place during the lstter
vart of Mereh or early in April.

‘I further understand that the terms of my employment as set
forth in the first paragreph of my letter to you of November lst,
1944 sre satisfectory snd refer to my reguest in the ssid letter
for en advaence of $250.00 on account since I expect to incur con-
siderable expense ané devote s subatantial amount of time to this
cese in the near futurs., :

It is my present intention to visit the Horning Star and

~ Pure Gold Clsims sround the end of this month snd to meke & very

esreful investigation, including the checking of previous surveys
end the teking of several photographs which I believe will prove
velueble exbibits 8t the trisl, I shell need the sssistance of one
men Temilisr with the property smnd heve suggested to you that if one
of the Riviers brothers 12 2till living at or near the mine he would
be very suitable, but snyone else who mey be &t present employed es
& care-taker would probebly meet my reguirements. :

As noted in the second parsgreph of yours of February 16th,
I well reelize thet the defendant cleims to heve apex rights which
would permit him to mine additional ore from the Worning Star Claim
beyond the limits of the present slleged trespsss end I shell meke
special efforis to obtaln ¢ vidence which will serve to disprove this
contention, ;

Meantime I agree that it will be sdviseble if possible to obtain
& Court’'Order requiring the defemdent to furnish you with coples of
surveys, geologic¢el maps, essay records and reports beering on the
said apex rights, but I heve no knowledge =& to the exect nature of



Mr. William A Zvens
February 20th, 1945
Page 2

Re: Morning Ster

-

those documents, end [ bave in my file the maps and deseription of
the Maudine and dorning Cter Mide issued by the United Ctates Geo=
logieal Survey on February 18th. 1944, I undérstend that E. ¥,
Pennybaker hae been employed by the defendant. but sssume thet his
- findings mey not be aveilable until he testifies at the trisl. ¥r.

FPennybaker is e ‘high-cl ess geologist end probably will make ab ex- '

cellent witness, but in any event I believe that it is vitslly im-
portant that our teehnicsl testimony should be thoroughly prepared
in sccordance with the progrem suggested in this and prevteua le tters
and such modificstions as mey seem to be in order.

It appears to me thet it would be edvisable to arrange for a
‘eonference with Hr, B, &, Henderson and aeny other psrties sho heve
information on this matter thet might prove valuable et the triel
end later on I shall be able to give you & complete outline of my
oxh findinge snd proposed taatinony end to obtain your opinion re-
apecting the ianterpretation of certein sections of the Apex Law &n&
Court Decisions as these spply to the cese in 103&0.

Yours very truly,
.

GHuC/b }/;/?sz;/,

I am enclosing & duplicete copy of this lottor;



LAW OFFICES OFE
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8™ FLOOR TITLE & TRUST BUILDING EVERETT E.ELLINWOOD, |1862-1943
JOHN MASON ROSS, 1874-1944
. .
WILLIAM A.EVANS %W
NORMAN S. HULL -
* DENISON KITCHEL
FRANK J.RYLEY
* JOSEPH S. JENCKES, JR.
* EVERETT M. ROSS
GEORGE E.WOOD
e February 16, 1945,

* IN MILITARY SERVICE

\/‘f
Mr. G. M. Colvocoresses, é%£

Luhrs Tower,
Phoenix, Arizona.

Re: Forcey, et al. v+ Molson

Dear lMr. Colvocoresses:

It now appears possible that the above case
will be tried some time in the latter part of March or early
part of April and we have authority from ocur clients for you
to make further investigations in preparation of your testi-
mony for use at the trial. However, we are limited in the
amount of expense we are authorized to incur and would, there-
fore, appreciate your keeping in touch with us as to the work
you do so that we may stay within the limlts prescribed.

_As you appreclate from the pleadings, the defen-
dant is claiming rights to a vein alleged to apex within the
Pure Gold claim and to extend across the common side line into
the Morning Star claim. It is our uaderstanding from conversa-
tion with Mr. Fennemore that the defendant's claims lnvolve
considerably more than the rights to the "trespass" ore bodye.
The suggestion was made that the action be dismissed, but this
did not appear to interest the defendant, the reason being,
according to Mr, Fennemore, that the defendant desired to have
apical rights established which would permit him to mine a
great deal more ore from the Morning Star claim. We would like
to have you bear this in mind in connection with your investi-
gations in order that we may be prepared to meet any conten=-
tions which the defendant might make. It might be possible
to obtain a court order requiring the defendant to produce any

ing apical rights and samples, assay records, reports and

;>< maps he has showing the vein with respect to which he is claim-




Mr. G. M. Colvocoresses,
February 16, 1945,
Page Two.

other data which he intends to rely upon to support his conten=-
tions. It would be a good idea if you could let us know just
what information along these lines might be helpful to you so

><’ that we can include the same in a motion requiring the defendant
to produce.

/

Yours very truly,

ELLINWOOD & ROSS,

By,/éziééfiéﬁu»éfi;ff:hﬁk*~'/

WAE - GRH
cc: Mr. Darnell
Mr. McFall
Mr. Tubach
RN ¥ %




WILLIAM A.EVANS
NORMAN S.HULL
DENISON KITCHEL

(WITH U. S. ARMY)
FRANCIS J.RYLEY
JOSEPH S.JENCKES,JR-
EVERETT M.ROSS

(WITH U.S.ARMY)
GEORGE E.wWOOD
WILLIAM SPAID

L’)‘r.l" ° G ° Il: .

Luhrs Tower !

Phoenix,

Dear Sir:

) LAW OFFICES OFE
@52%?&%%9&@42%%5@2&2ﬁ7

8™ FLOOR TITLE & TRUST BUILDING

:jgz;wm@J@%?aﬂay

EVERETT E.ELLINWOOD, 1862-1943
JOHN MASON ROSS,1874-1944

1945

oy 23,

Colvocoresses

Arizona

we are enclosing a check of the llorning Star

Mining Company for ,125.00 to apply on services ren-

dered in

WAE:DV

the case of Forcey et al vs. Molson.
Very truly yours,

ELLINWOOD & ROSS

By,/ﬁz/é47

<.
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March 3rd, 1945

i

( ‘

/-
dr, L, M. Forcey
Morning Star Mining Company
Pc Q. 50133
Oracle, Arizona

Desr Mr. Forcey:

I acknowledge your letter of Februsry 28th and very
much appreciate the hospitelity which both you snd Mrs.
Woods offer mé at Cracle. Unless something very unfore-
seen prevents, Mr, Miller end I will arrive at tle ranch-
house sometime in the early afternoon of Tuesday, March éth,

- I wish to thenk you for the Horning “tar Hininglconvuny'af 'A,
check for $125.00 recently received through Mr. Evens,

Referring to the last paragraph of your letter I believe
that I met one of the local engineers when I visited the mine
before and I should be very gled indeed to have en opportunity
to again discuss the situation with ¢ither ome or both of them.

I presume that we cen discuss this matter on my arrival at the

rench. There is some work &t the mine which I shall first
want t6 carry out with the help of Mr, HMiller end Philip
Rivera, if you can arrange to heve hip present.

With personal regerds.

Eincerely.,

v

GMC/b MG



MORNING STAR MINING COMPANY

ORACLE, ARIZONA

Guy G. RICHARDS
MANAGER

FeB. 28th. 1945,

Mr. G. M. Colvocoresses,
1108 Luhrs Tower,
Phoenix, Ariz,

Dear Mr. Colvocoresses:

Replying to your letter of the 26th.
inst. beg to assure you that we will be very glad to have
you and Mr. Miller occupy Mrs. Woods house during your stay
here. We received a message from Mrs, Wood informing us you

going to do so.

At the present time I am albne, batching
and it will a pleasure to have some one here to say good

morning to for a few days at least.

We are trying to have Philip Rivera here

to assist you but he is working at a place below Tucson

and up to the vresent time have not been able to contact him.

Among my acquaintances in this vicinity
are two engineers, one retired and one active,and would like
you to pleass inform me if you think it advisable to have one
or both of them to go over the situation with you.

Yours truly,

Norni% ining Co.

, M. For

P.O. BOX 23



g LAW OFFICESQ%O
8'# FLOOR TITLE & TRUST BUILDING EVERETT E.ELLINWOOD, I862-1943
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WILLIAM A.EVANS ; {%MQ%W
NORMAN S. HULL

* DENISON KITCHEL
FRANK J.RYLEY

* JOSEPH S. JENCKES, JR.

* EVERETT M. ROSS.
GEORGE E.WOOD
WILLIAM SPAID

* IN MILITARY SERVICE

March 19, 1945

Mr. G. M. Colvocoresses
Luhrs Tower
Phoenix, Arizona

Dear Mr. Colvocoresses:

We are enclosing a check for {125.00 which is
the amount advanced by lirs. Wood to apply on your charges
and which was received by this office today from the firm
of Darnell & Robertson at Tucson.

Very truly yours,

ELLINWOOD & ROSS

W@M

<, Z{ %p{ -, :’h . '/"-;Z




Mrs, Elizabeth L. VWood
Long Beach, ¥Washington

My dear Mrs. Wood:

I have been intending to write you for the past week in
order to again express my sincere thanks for the hospitality
which was extended at your ranch when Mr. Flagg and I re-
visited the Morning Ster Mine during the last week in 4pril.
Mr. Forcey was &s usual extremely kind and we were made very
comfortable., I only regretted that it was not possible to
renew our very brief personsl acquaintance.

Now I am in receipt of your communication relative to Lt:
Lambert Wood. I had heard of his sad death from EBarl Miller.
and I take this opportunity to express to you my most sincere
sympathy.

The saddest part of this war is the loss of so many of our S
fine young men who are needed so much. both in their homes and
by the Nation at large., Many of our intimate friends have suffer-
ed a loss similsr to your own, I can only feel very thankful
that my only son who has been overseas for over three years.
and is now a sajor in the Engineers Corps has so far come thru
all right in spite of having been twice wounded in North Africa.
Apparently the Tighting in Europe is almost over now so that we

earnestly hope that he will be spared and returned to this country .

before long. But there are still many homes which will be sad-
dened as the war in the Facific continues to the bitter end.

: I had noted Lambert's photograph at your raench snd have
heard him spoken of in the highest terms by a&ll who knew him,
I can only trust thet you find some consolétion in knowing that
he made such & splendid record during his short life and gave
that up gladly as a sacrifice for his country.

I was particulerly interested in looking over the meny in-
teresting objects st your home and the remarkably fine collection
of books and to note how thoroughly these covered the early his-
tory of the western part of the country. The diagram of Fuget
Sound and the mouth of the Columbie River with the record of
shipwrecks that hed occurred there contained a notice that the
U, 8. 8, Peacock was wrecked there in 1841. It happens that the
Feacock was one of the four ships that sailed aroufid¢ the world
under command of Commodore Wilkes, My grandfather.who was them
g Jr. Lieutenant in the U, S, Navy. was serving on one of the
other ships of that squadron and mentions the loss of the Feacock
in his dlary. which also gives an account of an over-land msrch

e

o

el
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GMC/ b : ol g

Mrs. Elgzabeth L, Wood
May 4th, 1945
Page 2

that was aade by a small party from near Vancouver down to the

- present site of “acramento where the officers were eAtertained

by Captein Sutter. If your grandfather, Mr. Lembert. was living

'in Oregon as early as 1841 it seems quite possible that our grand-

fathers might have met. I would certainly enjoy en opportmnity
to talk over with you the early settlement of the West Coast and
many other matters of mutual interest.

‘The tréal of the Morning Star trespass suit will be held
next week in Tucson and our preperations are all made. Of course.

‘the outcome of any préceeding of this nature is bound to be more

or less unpredictable, but I earnestly hope that we may be success~
ful and eventually obtain a satisfactory settlement from Mr, Hol-
son and his assoclates. :

Trusting that you are enjoying a pleasant summer in Washington.
I remain. _

Yours very truly.




At our last meal together,
breskfast in Great Falls, Montana,
Lambert said, "You must be
prepared for anything. I am in
a dangerous game, but if I crack
up, I'11l still go on flying, the

thing I best love to do,"
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Lientenant Wembert A. Wood

MMarch 20, 1920 - Nofemhber 10, 1944

Funeral services for 2d Lt. Lambert A. Wood, formerly of Portland,
were held at J. P. Finley & Son at 1 P. M., Thursday, November 17, 1944,
with internment at Riverview cemetery. He was killed November 10
in the crash of his pursuit plane at Brownsville, Tex.

Great-grandson of J. H. Lambert, pioneer Oregon orchardist and
originator of the Lambert cherry, he was born in Philadelphia March
20, 1920. Adopted in 1924 by his grandmother, Mrs. Elizabeth Lambert
Wood, northwest author, after the death of his mother. He was graduated
from Ilwaco high school and University of Arizona.

Wood was commissioned at Terrell Field, Tex., June 17, 1944. He
was in the ferry transport command before going to Brownsville.

He is survived by his father, Alexander B. Randall, Philadelphia, and
Mrs. Wood, who lives at Long Beach, Washington.

(Reprinted from The Oregonian, November 15, 1944)



Last Two Letters From Lt. Lambert A. Wood to His Grandmother, Mrs. Elizabeth Lambert Wood, Long Beach, Washington

November 4, 1944.
Officer’s Club
" Army Field
. =PecateliorIdahe.—
Dearest Grandmother: J ; -‘Browns ville 3 PTexas

Today was one of the biggest and best of the flying days I've ever had. Today I
took my first solo flight in a P51 “Mustang” fighter and also in the above ship, The
Republic Thunderbolt or P47. The P51 North American Mustang is absolutely the
sweetest airplane I have ever flown and it was a dream to fly. I only hated to have
to come down to earth when the gas supply started to run low. She is smooth and
sensitive and trim and streamlined and.responds to the touch of a fingertip. Easy
to control and take off and is in the air almost before you realize it. She climbs like
a “homesick angel” at several thousand feet per minute. I climbed to 10,000 feet over
the mouth of the Rio Grande where it empties into the Gulf of Mexico and put her
through her paces in “lazy 8” and chandelles and steep turns and climbs. I'll bet no
bird had more fun nor thrill than I did. She will dive to 400 miles per hour with
the ease and grace of a swallow, and on landing I couldn’t even feel when the wheels
touched the ground—though the ground was going by pretty fast—120 miles per hour.

The P47 Thunderbolt pictured above is quite a contrast; she makes you feel like
a maharaja riding on top of an elephant. It weighs seven tons and is massive and
strong. The engine is smooth though it has nearly 2,000 h.p., but when you pull that
airplane into the air you really know you are taking up something that is not a
weakling but more like getting a railroad locomotive “air borne”. When you cut the
throttle on that baby she feels like an elevator going down as the nose drops and
before you know it the air speed reads 250 to 300 miles per hour in a dive. However,
it is quick on the controls and will turn on a dime and carries more armament than
any of the others and will go higher which makes it the choice for combat work at
high altitudes.

The landing practice we do the most of consists of a “circuit” or pattern square
around the field in which all the planes fly awaiting their turn to land—very much
as your old horse show days—for here is where we have to show our stuff or skill for
we are graded on every landing. If you see you are making a bad approach or land-
ing, it is your choice in the interest of safety to pull up and go around and await
your turn again. We normally have about twelve to twenty ships in the pattern and
it is really careful work to keep from hitting someone or making mistakes. All of
Pan American, Brandiff, and Eastern Airlines, Commercial U. S. and Mexican ships
as well as Navy and Army and Air Pursuit ships all use the same airdrome.

A big happy day for me but I'm tired and must get some rest. Tomorrow I'm
Student Officer of the Day. All my love and may God bless you.

As always,
LAMBERT.

Care-ldeld-
Seventir Ferrying -Group
Great Falls, Montana.

Brownsville, Texas
Dearest Grandmother:

Another grand day. Have been flying pretty steadily. Flew the P47 Thunderbolt
today—it truly is a wonderful ship. It's got plenty of power and armament and would
really be the ship to go into combat with. It is lovely—zooming along in these blue,
sunny skies with the Rio Grande, a muddy, silvery color, and the blue Guif of
Mexico underneath and surely gives me a thrill and makes you know God planned
every detail of this beautiful world and how lucky I am to be viewing it from this
grandstand seat at the controls of man’s highest achievement in mechanical skill.

Everything is serene and smooth up there, away from the hustle and bustle and
worries on earth. You are alone with God and wholly depend upon Him—you are in
Heaven in my estimation up there and it’s through God that you get there and you
reluctantly come down only to taste the contrast to be eager to get back up into that
serenity. All sounds queer, I guess, but that is the unexplainable something that
makes me love to fly so much and something of the feeling you get while up there
alone—speeding along at 250 miles per hour, free as the wind and master of the
airplane which at a finger’s touch can dive to over 400 miles per hour or climb
thousands of feet or turn or zoom smoothly. I only hope that all goes well so that I
can graduate in this class in the next ten days.

Today is Sunday and would have meant my afternoon off but I drew the job of
Officer of the Day who is guard and responsible for things on the post. I'm just as
glad to get this in off duty hours for I won’t miss any school work this way and there
is no attraction for me in Brownsville or Mexico.

The khaki pants and shirts arrived and thanks ever so much as I sure needed
them and will send them back as soon as I leave here and some other things. Your
letters are wonderful and I don’t know what I would do without them—keep it up.

All my love and blessings on you and may you remain well and happy as you are.

Love,
LAMBERT.

Today I'm Officer of the Day—writing on duty.




Lt. Col. Crawford.
Office of the cal Director
Lialison Officer
Dallas 13, Texas

T. Johnson Jr,

November 16, 1944
My dear Mrs. Wood=

@000 0000000890000 0000808

Young Lambert ceme into my life and I saw in him the
qualities that were his Unecle Lambert'!s--sincerity, enthusiasm,
frankness in sppreciation almost to the point of embarrassment,
love of home and family--a gracious, humble Christian.

How proud I was of his feeling Boward me. How often I
pray that I may be worthy of it. We are proud of him tnd we shall
miss him just es we miss any‘loved one who goes away ohga trip.

We look forward to our being reunited snd while that
_loved one is awey we try to carry on our own lives as he would
have us and try to do those things that he would be doing if he
were here,

With much love, I am

j Sineerely,

Crawford
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BEAOLUARTERS , AREY AIR PORORS
Urffies of the Commanding Gensrasl
Washington 286, D, €,

Ky desr Hre. ¥ood:
It 1s with kesn regret thet I heve losrned of

the desth of your som, 3eecond Lienkensnt Lessbert dlexsnder

Weood, which oeeurred on November 10, 1944, s & result

of injuries he received in sn sirplene seeldent ness
Mlm'. Texss,

The excellent veeord of Lisutensnt Teed, &

: reduste of the schosl «t Terrell, Texss, hes been brought

%0 my notloe snd 1t 1s one of whish you esn Be justly
proud, He emtered nis Country's servies determined to
give his utwmost S0 1%s geuse, wnd the fine =ilitupry Pepe
abstion he enfoyed attests his soviousnsss of # and
davetion %o duty,. Emsrgetis end slert in the perforasnes
of 211 sssignments, he was & eredit to his commend,

Your son wsa slwsys felthful to the best treditions
of the army alr Forces, snd =& fesl thet hls pas:ing 15 &
dlstinet loss to our seganizetion, I heps the kmovledse of
this will sfford {u some messure of eonsclstion, snd I
extond my hesrtfolt aympethy %o you and other members of the

; fm’o

Very sinesrely,

Sesnpely By O, Svey
3 eners .
Commending G i, army e Poress,

#irs. Elipebeth L, Yood,
/6 Southorn Belle Henen,




Lt. Kenneth M, Scheibel
755 TK BNe
APO 464
New York, New York

ITALY 19 DEC, 44

Dearest Mrs. Woods

Yesterday the letter came telling me about Lembert, my beloved
brother,

Anything I could attempt to write or say, I know, would fall
misersbly short of its goal, in even trylng to comfort, or praise of one
we all loved dearly.

How could we help but welcome him to our hearts? His generosity,
of himself snd his material things, his courege, friendliness, his dislike
of pretense and the artifiecial, modest unassuming charm that was Lambert
endeared him to meny--in all walks,

.Phis is what we will miss. @nd this is what I aspire to.
Lembert opened my eyes to many things. I learned a lot from him., To
emulate him is to live the clean life, to fight the good fight. A4nd
more than one time I learned he was a fighter--physically, mentally and
morally.

Phe world will miss the Lambert Woods, all the Lembert Woods,
becsuse it always has and slways will, And it is the Lembert Woods, who
will always be desperately needed, because it is they who seemingly
meke the sacrifice for their fellows, In the last generation, this one,
the next one, until kingdom come, the Lambert Woods reach for the stars,
end in so doing, lead and inspire the week, the sick, the unrighteous,
to steer their ships on the true course, to seek true friendship, to
help the man who's down.

And because they lead others, they thus become 2 t rue yardstick
in the measure of human worth., Mind also s mirror for the rest of us to
reflect our own worth, or lack of it,

And Lembert, my dearest, truest frienmd, was all of this. My
own blood relations, and myself, recognized and proclaimed this wherever
we were with him-=Oregon, Washington, Nebraska. When he was with us, he
was one of us. Rough, gruff old men were disarmed in his presence and
believed him one in a million.

But you know his values, I am a poor one to tell you what
they are. I merely remind you thet everyone, by the thousands, know
that too, What a man's friends think of him, that he is.

May God grant that the rest of us are worthy to have called
ourselves Lambert's friends, his loved ones, and the ones who
spiritually follow him now, his knowing wisdom, sense of failr play, and
search for the right and true--no matter how hard the fight.

So we carry on the struggle where Lembert gave us the mantle,
now rededicsted to sll that he was, and is now, the right, the tmue,
the kind, the gentle, end the Godly. In these, Lambert had no peers

Kenneth



xw?m nt. Trussler R. J.,
Sgte, Mess,
RehoF, &tunm,

Crdby,
N I mum

26 Fobrusry 1948,

Deer iirs, Woods

: The Mrwxm;zﬁnrmm. Bi1l Cooper of the
UeBohaiF, and I was very very grieved to hnear of your grest loss,
Plesse forglve my writing like this but I Felt I bed to write
and tell you how much the British boys who treined with your
‘son csme to 1ike end respeet him, To us he was srded as

Ethe best type of swericen masnhood snd we sre indeed proud so
heve Peen friend, He wes s gentlemen, a sporteman snd

also & grand pilc‘b.. In jeat it wes often seid to him that he
was & good enough flier for thée R.a.F., snd altho' 1t wes in
fun he knew thet we ranked m s&m ell other things a t:.:m

- Pate men,

30 Im 81l the leds atill with me who knew n.mve phm‘
o8, Flesse know thet whenever

*:_tmvarr sincere sympa
- shall unuontmma.&. hmm will be thet which we
~~lm\vnul}‘alw'mlhmnt.

X vesatn,

Yours vsry sineerely,

Ron Trussler,

E A “russ:i qsﬁé,
i vﬁ prawghern Ka ,

RN n«qﬂn Amites ,

:%m ne&, "
Engiend,




10/4/44

MEMO RE MORNING STAR MINE

Bill Evans of Ellinwood & Ross €¢alled this afternoon to say that
trial of this case would probably be set in the near future and that the

Morning Star people claimed that about 600 tons of ore had been illegally

teken from their ground.

Called Evans' attention to an item in the "Mining Journal”" of
August 30th, page 20 which mentioned maps and technical report on the
Maudina and Morning Star Mines recently completed and now on file in the
office of the Arizona Bureau of Mines. University of Arizona, Tucson. This
report was made by, or under the direction of Joralemon and copies should be
obtained and examined. Evané will try to secure same thru their Tucson

Attorney.

The Fennimore Firm of Phoenix represents the Defendants. Before

case goes to trial and in preparation for same I should:--

S—,

/;::}l) Obtain patent survey notes from Land Office;
A{2) Exemine above mentioned report;

(3) Meke another examination of the Mining Claims and carefully
measure the excavation for which trespass is claimed and esti-
mate tonnage of ore taken therefrom, also obtain if possible
gross and net value,

(4) Check reference to Apex Law, especially definition of "vein" and

obtain illustrations from text books on geology or other

publications.

In reference to legal points consult U. S. Mining Statutes annotated

/o8
by Thompson, paggﬂl&l, Lawson vs U. S. Mining Co.3; also page 132, 154,




Morning Star Memo
10/4/44

page- 155, and 160.

Note also Bulletin 94. U, €. Bureau of Mines. -

Seheelite is CaW0y, (W03 = 80.6 Cal = 19.4%)
Kemps' Classification of Ore deposits bgzﬁg?on Form (Based on work of
Van Cotta and Prime); Ore Deposits of the U. €. & Canada by J. F. Kemp,
1906 Edition. /9 447/,
Ls Regélar Deposits
A, Beds
B. Veins
a. True (fissure) veins
b, DBedded veins
¢. Contact "
d. Lenticular "
II. Irregular Deposits
€. Suggesiiens Lgyaﬁﬁ;‘
a, Recumben /
b, Vertical
——/£E> D, Impregnation (Disseminations) (’ x ”“dz;b)
In describing certain replacement ore bodieg\J. P. Wallace
in treatise on Ore Deposits says "The ore bodies are not found in veins
at all" seeeee Oftentimes they succeed one another in depth with barren
ground between" ...... They vary greatly in size and shape" ...... Some-
times they assume an irreguler circuler or dome-shaped formj; at other

times they are lens-like and not infrequently they are so erratic as to

defy definition.” - 2 =




—

Apparently the liorning Star was the senior location or in any
event it was patented long before the Pure Gold. There will probably
be no serious dispute as to the locations of the side line nor as to
the fact that the apex (i?e. highest point of that particular ore body)
was found on the Pure Gold Claims. but the question as is sue will be
whether or not this ore deposit is a vein or lode within the legal mean-
ing of the term or whether it is a kidney or pocket of irregular shape
and without the true characteristics of a vein such as strike, dip or

walls. This last will be my contention.

In U. Qf A, Bulletin Vol XII, #2 Eldred D. Wilson mentions on
page 33 that there is a vein of scheelite ore on the sorning Star Claim
with strike N 65° W and dip 50° to the southwest and he described the
outerop as having & length of 125' with a maximum width of 50 and sgys

that the foot wall is a well defined fault fissure,

This vein is the location of the upper or east working on the Morning
Star and its extension to the northwest would carry it past the trespass
point some 200' to the south. loreover its further extension \unless
faulted or chsnged in course) would carry it across the-nozth side line
of the claim so that in the interpretation of any apex rights on that
particular vein the side lines would become the end lines in accordance
with decisions of the Supreme Court and would have to be drawn parallel
and carried down vertically in which case Pure Gold could have no extra-

lateral rights at the point of trespass.

This would be the defense in case the Fure Gold people contend
that the trespass mining has been on that particular vein but otherwise we
can contend that there is no connection between the said vein and the
trespass workings since the vein cannot be traced for more than més' and

its "gbrupt western termination is in the vicinity of the shallow shaft'"--

to quote Wilson.
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MOENING STAR MINE

; e
Molson et al (Cempo Bonito Mines, Inc.) appear to have recently |

patented 29 claims in this area while lMrs. Wood has only 4 cleims.

Campo Bonito recently trigd to interest thesAmericén Smelting & Refining
Company in their property. but engineers for thst Company would not re=-
commend any purchase or further investigation until the question of apex

rights was settled with the Morning Ster owners.

Before this case goes to court it seems to me that &rs. Wood and
the lessees ought to sound out the possibility of selling their claims to
the Campo Bonito Co. which would permit the latter to round out
their 'holdings and obviate any litigation., So far as I cen learn there
are no showings of eny kind of pay ore on the Morning Star Group other

than the deposits of scheelite which have recently been operated by Forcey

and associates.

In this connectiqn I again refer to the damage to the surfece of
the Morning Star Claims, for altho this was not mentioned 1in the com=
plaint at which time only about 100 sq. ft. of surface were involved,
yet this surface trespass has now caved in close to 1000 sq. ft, and

more will come at a later date. Some value can surely be given to this.

¥



MEMO RE MORNING STAR MINE 3/9/45

Sketches ere drawn on the assumption that defendants prove to the
satisfaction of the Court that the trespass deposit is a true vein rather
then a pocket and that plaintiff proves that & portion of the apex ex-

tended over common side line to Morning Star which is the senior location,

According to maps and present indications the conditions would
have been as shqwn in the two upper sketches with highest point of apex
on Morging Star. but one of the defendants photogpephs showed a high bluff
of ore. the top of which they may claim wes higher than any other point
along the outerop and if they actually measured the elevation of the
bluff (which has since been mined) they might be able to substantiate

such a claim as to the legal force of which I am uncertain.

Am also uncertain as to whether the senior location would be en-
titled to claim all ore under the vertical projection of the side-line
or whether the dividing line would be drawn parallel to the hanging
wall of the vein and this might make a lot of difference

* DecisionsiWhich Might Bear on the Above are:--
Stevens vs. Wiliiams. 23 Fed, Cas. 40 p. 43
St. Louis Mining Co. vs. Montana Min.ICo. 104 Fed. p.664~668
Bunker Hill Min, Co. vs. Empire State, 106 Fed. p. 471
Last Chance Min. Co. vs. Bunker Hill Min, Co. 131 Fed.p. 579-588,




-fmg sary of Mining & Mimeral Industry”

P f Fl

v Y
g potnt, or engular summit or aaythlng, es the apex of &

nauntggh, The end, edge, or crest of a vein nearent the surface (!ebstor}.-

4“ 2} The highest point of a stretum, as g cpai saan.(Stlndard)

‘3. In geblogy, the top of am anticlinel fold of strata. Tnigﬁtoﬂ,‘

~as used im U, &, Revised Ttastutes, has been the occssion of nneh\x§§i~

gation. It is supposed to mean something nqgnxyiaquivalent to outérop,

i 4; The highest point at whieh the ore or roat is found in place
or between the walls of the vein, and not a "blaw«out“ or psrt of the
vein brokon down cutside the walls, In case the 1ein outcrops at the

surrace, any portion of such outcrop is the top, or apex, If the vain,

does not reach the surface, then the highest puint to which the vein,

'or lade, can be traced is the apexse-not necessariix the nesrest pﬁ&nt to

the surface, but the ebsolute highest point. It,is-reasanayle to‘bcliegb»
that the top or apex wes used instead cf the word "outerop", in order ?&
cover "blind lodes.” whicg do not crop out. The conception of an epex,
which is properly & point, was probably teken from the appesrance of a
bliné lode im a cross-section, where the walls appear &s lines end the
upper edze eés & point., The term may elso have been intended ito cover the

1magihary case of an ore deposit; that terminetes upwerd in a point. Ve

may ., however, dismiss from consideration the cese of & simple point. and

safely assume thet the apex is the seme as & top, and is either a line or
a surfece (Raymond). ; !

The top or epex of & vein, within the meaning of the lew, is the
highest point. of such vein where it approaches neerest to the surfece of
the esarth and where it is broken on its edge so as to appear to be the,

‘1‘



"Apex" (Continued)

’

bogigntng or the end of the vein. (Stevens v, Williems, 23 Federal
Cas., p. 48). |

The top or apex of a vein or lode is the end or edge or terminal
of such veir or lode nesrest the surface of the-earth. It is not nd@csngrr
thet it should be on or near or within any given distance of the surface,
but if found at sny depth’and the locator cen define on the surfsce the
area that will enclose it, then the vein or lode may be held by such
locetion, (iron Silver #in, Co. v. Murphy, 3 Eeaéknl, p 3738).

The apex or top of a vein ie the point where it ceases to continue
in the direction of the surfuce, {Slose~Bheffeld Steel and Lron Co, v.
Payne, 64 Southern, 617.) ‘ | :

The apex of » vein or lode is not necessarily a point, but may be
8 1xne‘§r grest length, and if a portion is found within the limits
of & cintn it is & sufficint discoverv to ennbla tbe loeator &o dbtain
titl& (Poplar Gronk Consol muartz Min, In ro,‘lﬁ Land Decistona. Pe B3
lamkil v. Upton, 144 U, va P« 203 Debney v. Ilea '3 Aleska, p 451,)

: An apex of & vein is that part or portion ef the terminel edgp

_or a vain from which the vein hes extension downnard in the direction of
the dip ‘and the éefinitien}nvolves the elements er terminal edge and
;aonntand course therefrom, (ﬁtuart Min, Coss V. Qntarlo Min. 60., aav
U. 8. p. 560). , B
‘ Iﬁﬁditimaal cuses are aited in U, 8, Min. Etaty P+ 108},



MINING ACT OF 1872

The locators of all mining locations heretofore made or which |
shell hereafter be made, on any mineral vein,'lodé or ledge, situated
on the public do§ain. ?helr heirs and aséigne, where no adverse claim
exists on May 10, 1872, so long as they comply with the laws of the
United States and with State or territorisl regulations mot in coﬁf%ict
with the laws of the United States governing their possessory tttle,
shall have the exclusive right of possession and enquaont of all the :
j surface 1neluded)u1th1n the lines of their locut§ona, and of all veins,
/ lodes and ledges, throughout their entire depth, the top or apex or'

which lies 1nsldg of sueh surfece lines extended downward ver tically,
altho such veins, lodes or ledges mey so far depart from a perpend;cu-
ler in their course downward as to extend outside the vertical side
lines of such swrface locations, But their right of possession to
such outside parts of such veins or ledges shall be confined to such
portions Fhereor as }ie between vertical planes dnagn downward as above
described, through the end lines of their locations. so continued in

théir own direction that such plenes will intereect such exterior parts

} of such veins or led~~



iy
AP

Morrison-~ p.p. 19C - 191

NINERAL BEARING ZONE

"A broad formation impregnated everyuhere-iffh mineral, but
traverdzd by true fissures within itself, cannot he considered as
the lode° the fissures within such zone are tha lodes and the zonn ‘

is the country-- Mt, Biabole Co. ¥ Callisen. 5 8 whwy. 439; 9 M.R. 616.
: 1%5} Ore d&atribnted generally, thcngh*unequnlly. thrbughout the entire

‘mass or limestone of the mountaln does not con&tatute a conttnuons

1ode such as mey be followed beyond the liues or Lta 1oeation.~—»]f
Bynan v. Yheeler, 29 v, 3473 15 M.R. 519. ‘ .
i ® e B & = £ * ® = K & A$‘E#
' Where the minerslization of the alleged 1bdé is not apyreciﬁﬁly
graater then the surrounding rock it does not conatituxa e vein, Tho
-absenae of walls end went of continulty comnented on.--Grand Gentr&l

u, cg: v. Mammoth M, Co.. 29 Utah 490; 83 P. 648.

S In determining what is such & lode as hazé&ﬁtralateral righfa
i :
‘ the eeological conditions of the district ere to ve constdereﬂ.—-.,“’

Golden V. lurphy. (Nev. ).. 103 F. 894.

RER=




Morrison =-- pp. 192-193.

B. 8, Sec, 2322,.,--The loestors of all nining<loeatlons ¥
‘shalehnve the exclusive right of possession and enjoyncnt of all

the surfaee included within the lines of their loeationa, and of all
Aveins, lodes and ledges throughout their entire:d”wth. the top or ?%7.

 '&pex of which lies inside of such surface-lines extended downward

'  ‘vert1ca11y. althe such veins, locdes, or ledges may so Tar depart rrnn

e pergenaieular in their course downwerd as to extend outside the fff"

'Verti9&1~8ide-11nes of such surfece locations. fi

LIMITATION TO PLANES OF FROJZC ;_a_ @ LINES

' But their right of possession to such outslae perts of such
veinsfdr ledges shall he confined to such portions-theraor as lle
bctwecn vertical planes drawn dewntard as above aoacribed, tnrough
the end lines of their locstions, sc continued 1n their own direction
thet such planeg will 1gtersect such axterior.parts of such veins or

: 10663,5;.?""830. 3, uay 10, 1873.



to follow the lode upon its dip as well as upon the strike to so
much thereof as its apex is found within the surface lines of the

location.



U. S. MINING STATUTES ANNOTATED BY 3. W. THOMPSON

gg 42:--
B An 1mprognation to the extent %o which 1t may be traced as a body

of ore 1s as fully within the terms of the statute 1n reference to veins

and 1odes as any other rorm of deposit.

i "' Hyman v. Wheeler, 29 Fed. 347, p. 353 .
Ve Cheesman v. Shreeve, 40 Fed. 787, p. 795.
=y N '
\ R ‘While & vein or lode must have boundagjeavit is not necessary

WA
NA

Ci)\J that they must be such as can be seen; and it ies sufficient if it can
é’ ~ be determined by classifying it as a segregated or coantact fissure vein,
or as a bed or impregnation of ore; end it need not be separated from

L the country rock by plenes or astrata of such rock visible to the eye,

"

Hymen v. Wheeler, 29 Fed. 347, p: 353 e
Cheesmen v, Shreeve. 40 Fed. 787. p. 795.

® ¥ * * * ® *

Page 43:--
\ In many ledges heving distinct hanging and foct walls the country
Léi) beyond either is more or less minerslized and at times even small deposits
of ores sre found beyond the limits of such walls, yet it cen not be se 4
”t that such mineralized couniry rock constitutes a pert of the ledge.
” Bunker Hill etc. Min. etc. Co. v. Empire State etc. Min, etc. Co.
134 Fed. 273, |

® %k K K % % % % % %

A s - e



Page 106:~-

Stevens v, Williams, 23 Fed, Cas, 40, p. 43,

~

3\
(‘ Where the apex of a vein is of such width as to be partly in one

{Lﬁi locstion and partly in snother, the rights of the locators or owners will
be determined by prior&ty of location.

-

St. Louis ﬁtnc, ete. Coq V. Montana Min. Co.. 104 Fedo 664, pp0667 Gﬁa
Bupker Hill, etc., Min., etc.,Co. v. Empire State, ete., Min., ete.

'COQ; 106 Fedo 471' F
Last Chance Mine, Co. v. Bunker Hill etc., Min,, etc., Co. 131 Fed.
579, p. 588. : }

There is a difference between a lode sufficient to validate a lo=-
cation end an apex giving extralateral rights.

Grand Centrsl Min. Co. v. Mammoth Min, Co., 29 Utah 490.
Approved in Memmoth Min, Co. v. Grend Central Min. Co., 213 U.S. 72
P« 77. See Lawson v, United Stetes Min. Co., 207 U. 8. 1,

- B -




mede therefrom.

2

The lew contegplates that & locetion shall be on one vein, and
while certain rights, attach to cthgr veins whose tops or apexes are
rognd within the surface boundaries, yet but one vein can be msde the
besis of a lecation.

’

Johnson, In re, 7 C,L.0, 35, p. 36.

The middle of a vein or lode must be ascerteined by actual ex-

ploration end development., or the discovery shaft must, for executive
purposes, be taken as the mifidle of the vein and the lateral measurements

?

Johnson, In re 7 ¢,L.0, 35, p. 36

See Hope Min, Co., 5 C,L.0, 1186.

RIGHT MEASURED BY LENGTH OF APEX

4 miner heving an apex 1n‘hls location is entitled to as much i
length of the vein on the strike, no matter how deep bhe may go in the \G
dip, as he has length of apex within his aurracavlln?a. whether the 5
apex reaches the surface or is found beneath the seme, withim the planes

of his exterior boundary lines extending downward perpendiculerly,

Fitzgerald v, Clark, 17 lon?. 100, p. 1l186.

When a locator owns an apex, whether it extends through the entire
or through but & pert of his location he necessarily owns an equal length
of such vein to its utmost depth,

-

Tyler Min, Co, v. Lest Chence Min. Co., 71 FPed. 848, p 851.

¥ % % ¥ % ¥ *¥ %

Page 107:--
CUBSURFACE VEIN AS BASIS QF LOCATION.
4 valid location may be properly laid upon & vein though it daes.
not crop out upon the surface., If it lies entirely beneath the surface,
and the course of its apex can be ascertained by sinking shafts at differemt
“3 -
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- Where subsequent developments show that a nining claim as laeated
eentains little of the apex of the vein clained, and such vein does not
eross eithar,end line and does not run parallel to_tha side lines of
the 1bcat19n,'but enters & side line and departSAfron the locetion at

the seme side., the locator is not entitled to any extralateral rights

‘based on the ownership of the apex of such vein,

>

Cetron v. Old, 23 Colo. 433, p. 441.
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Pege 150: -~
SIDE LINES MAY BE END LINES.
If a loecetion is daid across the lode or the course of its apex

at atyﬁear the surfece, then the side lines will become the end lines

for fhe-purpase of deteunining the rights of the owners.

*

Mining Co. v. ;arbet 98 U, 8, 463, p. 468

Argentine Min, 'Co. vi Terrible Min. Co., 122 U, S; 478.
' Del HMonte Min,. ete., Co,'v, Last Chance Min, Co.,171 U, S. 55
-+ Tyler Min, Co., v. Sweeney, 54 Fed. 284, pp. 202, 293 .

Cénsolidated ¥yoming Gold Min. Co. V. Ghampion Hin. Co., 685

Fed, 540, p. 546.

Walrath v. Champion Min, Co., 63 Fed., 552, p. 556. 2 .

* . Del Monte Min., ete., Co, v. New York, ctc., iin, Co., 66 Fed,,

318 ’ p. 214,

Tyler Min, Co, v. Last Chdnce Min, Co., ?1 Fed. 848
" Tyler Min. Co. vi Sweeney, 79 'Fed. 277
‘Bonner v, Meikle, 82 Fed. 697, p. 705 °
Bumpire Min, M. Co. v. Tombstone Min. Co., 100 Fed. 910
 Cosmopolitan Min, Co, v. Foote, 101 Fed.’'518 - ?
. Léast Chance Min, Co. Ve bunker Hill ete.. Hin., ete., Go.. 151
Fed. 579’ p. 58%. S r
: Empire ‘Staté, ete,; Min., ete., Co.v. Bunker Hill. otc., Min,., ete,
Co., 131 Fed.., 591,pp 601. 604. : 4
. Tombstone Min. Co. v. Way Up Min., Co., 1 Arizn 426, 9. &68.

£ H 8 KRR EHE EE
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| A locetor is not bound to lay his side linea perfectly parallel A
with'tha course or strike of the lode or vein ao~as to cover it exactly,'
and his location may so run that 1t crosses the éetn, but in such event
his end lines become his side lines and he can only pursue his veln to
his side lines vertically qxtended ?8 though’thqy were his end lines.

_ Stevenms v. Williams, 23 Fed., Ces. 40, p. 43.

The only exception to the rule thet the end lines of & location as
marked ufon.tna surface of the ground establishes the limits beyond which
he may not go in the aporoprietion of & vein on its course or strike is
where it is developeé that the location has been mede across instead of

along the course of the vein. In such case the lew declares that what

the locator celled his side lines ere his end lihgq.
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points, such shafts may be adopted as indicating the position and

course of t?o vein. In such case locations may be properly made on

the surface, so as to secure a right to the vein beneath; bgt the act

of coﬁgress must be followed in layigg claims end locations, where the
vein does crop out along the surface. or it is so slightly covered by
foreign matter that the course of 1ts apex can be ascerteined by ordinary
surface explorstion.

’ o’

Mining Co., v. Tarbet, 98 U, 85, 463, 'p. 469 4 : :

Last Chance Min. Co., v. Bunker Hill, etc., ﬁin., ete., Co., 131

Fed. 579, P 589&

A vein or léde somewhat below the plane of ﬁha horizon is within
the meaning of this section, and may be pursued beyond the side lines

of the claim in which it has 1its outcrop.

o 2 o — -
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A general principle should pervade and control the verious
condiﬁtona found to exist in different locatlons.rénd its guiding star
‘should be the preservetion of the essentisl right given by the statute

- 4 -
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"GEOLOGY APPLIED TO MINING™
By Spurr

CHARACTERISTICS OF A REPLACEMENT DEPOSIT

»

Due to the condition of the ragnation of a replacement deposit,
there 15 ? usual absence of banding, and tba‘orcuﬁqdies are apt to be
{gregular, with 111-defined boundsries. TYet, since they usually follow
some chsnnel 6f straim and weakness. they may have definite extensions in
one or more directions; and o may be élueaifiad,;rzdn the standpoint of
form, 'eithnr 85 disseminations, irregular masses, shoots (pipes or

ehimneys) beds, or veins.
B2 ® % & B » ® ¥ %

SHAPE OF OREBODIES D LIMESTONE

On uceount of the easy replsceebility of limestone by metallic

: sulphidos, the shape of ore deposits imn limestone is usually irregullr.

;/\5_.'

. Generslly, however, the trend and thn extension of these 1rregular %56

' bodies cen be traces to a fissure, or series of fissures, along with the

ore solutions have geined eccess, and from which they heve spread out.
* % % R B K % K ¥k £ X & B %

VEINS, LODES, & VEINDIKES
Any body or ore which has & gemeral zonal shape is cslled & yein
or lode. In the U, €. the word lode is usually reserved, in common

: usage, for broed, ill-defined veins or a zone of veins. Thus the

Mother iade of California is & broad belt of veins extending for miles.

Veins follou fractures or Tissures; they may originate by replacement

of the rock, or by the filling of spaces, Xven wha# the vein has formed

| by replacement, the ore solution or ore magmae from whieh it crystallized

may have been a concentrated one and may have been suddenly injected,

Many veins, however, have not formed by replacement, but the ore magums

S b ml el —
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has filled open fissures which its own megmatic pressure has created,

or which heve opened due to some mechanical tension and have been immediate~

ly filled by the upwelling ore magma., Such veins heve the some origin=-

the seme mechanies of intrusion--as dikes. They have been called by

the writer veindikes.

FISSURE VEINS ‘ ' ‘

The term fissure veinm is en old onme, and itsmmeaning is not
universally egreed upen, At any rate it is a-ve&g‘that has formed
along & fissure. Another characterisic is that it has more or less
well-defined walls, and a definite direction of strike and of dip. 41l

veindikes are fissure veins) but some veins which originete meinly by

- replacement elong & clean-cut fissure zone (so long a&s this replacement

rolloq§ strong fissure planes) are also to be qiishxried as fissure veins}

[t
it
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580me or these the waters sought to exchange ror .
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"QRE DEPOSITS FOR TIE PRACTICAL IIBER'
By Wallace

METASOMATISM QR REPLACEMENT

Metasomatism is & pertial or complete chenge in the chemical
constitution of a mineral or rock. The same iden»is expreased by
replacement and substitution, and the three words nill. therefore,

be usad here interchangeably. Metasomatism in veins is brought about

through the action of minerslized waters and gases on adjacent counffy
rock, and the process consists of an interchenge of material betweem the

, solntib@ﬁ?and the wall-rocks. In some ceses each minersl removed is re=-

@

placed by a different mineral, but like in form to ‘the one removed. In

othgrjqaaes the minerals deposited do not conforg;%ﬁ_ahape to the ones

:ahbv@@,j;The process, therefore, practically cdﬁg

to a‘ﬁf&&érvation of form. In mosti cases the wntura come from bdlas lnd i

uere hot' they carried in solution certein earthy and metallic mtnerals.

i ‘.*.Z’.

and dirrerent
”jeontained in the bounding walls of tha fﬁasnre. An auicable

‘.agxwuaent, so to speak, was entered into and an even up swap arrangad

ror,fﬂThe solutions, therefore, commenced carryi_‘ wft certein ninerala

they w gd end in place thereof deposited certuim of their own ntqqunls.

Wered. is not reatricted




/)
[
~L/

‘!-,

/

"MINERAL DEPOSITS"
By Lindgren.
EPIGENETIC DEPOSITS

t 2 5 % % B OB = B ® 3 85 3 ¥ tm * =

Raplucemont deposits in limestone are ettremnlv 1rrogular. although'

7 their rorm as & whole is often dependent upon the hdﬁding. the txssuring.

or the eontact with other rocks.
: x % ® % %

SPECIAL EELATIONE OF VEINS

. Veins are tebular or sheet-like masses of“ui&erals occupyingfbr

2 rollouin¢ e fracture of s set of frectures in the enclasing rockj tbey have

been rarnad later than the country rock and the fpaoturea. either by rill-
ing of tha open spaces or by partiel or complete replacenent of the . &éjoia~

“ing rack, or most commonly by both of these proeesaes combined.

; ,g»$nch elteration or replacement does not orainarily extend far rrnu
the fissure. In reglons where the vein-forming solu&ions have acted with
unueuai_intcnsity a pasrtial alteration may exteﬁq from the deposit oier
considerable areas. :

“}Ro distinction cen be drawn between the filled veins and replacement
ieinéngif open spaces are available the netalltreréﬁa solutions which
formed the veins in most cases found it easier to deposit their load in

these éputea than to replace the country rock. Qﬁprtz ie more likely to

be deposited in the open paths, and likewise moét ot the heavy metals;~ﬁn-

leéss the country rock is one particularly adapteﬂ for replacement, sueh as

11mestone. Gases like carbon dioxide and hydrngn sulphtdo penetrate the

,-all roeks with ease.

. Many veins correspond closely to the old detinitioﬂ or a 'trﬁe

risoure‘voin” in which the ore occupies the once open spaces along the

-} ow






"Glossery of Mining & Minersl Industry"

LERGE

1. In mining, ledge is a common name in the Cordilleran region for
the lode or for eny outcrop supposed to be that of & mineral depdait or
‘vetn. It ie frequently used to designate a quartz vein (Cemtury). A

lode; a limited mess of rock bearing valuable mineral (Webster)., Seealso

Vein. *

8,“Tha term ledge is ordinarily applied to seversl beds of rock

' oecurring in a quarry. In some instances, however, the term is ap plied

to a single bed., (Buckley).

LODE
Strictly a riséﬁre in the country~rock filled with a%neral; usually

_applied to metalliferous lodes. In general miners' usage, & lode, vein,

- or ledge is & tabular deposit of valuable minersl between definite
| boundaries., Whether it be & fissure formation or not is not alweys known

~and does not affect the legal title under the U, S, Federal end 1ocal

*

statutes and customs relstive to lodes. @g%’it_aﬂqt net,be a placer, i.e,,
it nns; qnggfﬁt‘cf quartz or other rocf/ln‘éiico,ﬂind hcaring velusble
nineral. (Reymond ) . ; :

‘Aa used by miners, before being defined by any authority, the term
®lode"” simply meant thet formetion by which the miner could be led or
guided. It %s an alteration of the‘verb "lead;" and whatever the miner
eould follow, expecting to fine ore, was hés lode, “ome formation within
which he could find ore, and out of whieh he could not expgct to rinq ore :
was his lode. (Bureka Cons, Min, Co. v, Rlchmond Hin. Co., 4 Sawyer, p. 311,
8 Fed. cas., P+ Bl9; Ambergris Min, Co. v. Day, 12 Idaho. p. 1153 ;

85 Pacifie, p. 109; Harrington v. Chembers, 3 Utah. Pe 943 1 Pacific. p 36&.)

PRUEEE,



LODE (Continued)

“ <

Lode as used by miners, is nearly synonymous with the term vein,

not : ‘ g

as employed by geologists. Thg word should/be used for a flat or
stratified mess. See Ledge, 1, Leed, 1, Fissure, Fissure vein, Vein,

(Adu&ttohal cages sre cited in U, 8, Min, Ttat., n{ 44),



From Peele's Mining Engineer Handbook. 1341 Edition. y

Chapter on Mining Lew originslly written by Horace W. Winchell L
and revised by Archibald Dougles of Douglas & Armitage.

Section 24. page 24:--

Wide Outerops.

Where the apex of & vein on its course is split or divided yy a
boundagy line of e location or where the vein is wider then the location
itself, the U, 2, Supreme Ccurt has decided thet the sgniér location is
entitled to the extralateral rights of the entire vein, and the Jjunior
location takes 1t up after the rights of tge senior are éxhaus ted.
(Argentine idining Co, vs. Terrible Mg. Co., 122 U,%,. 478; lLawson Ve
U8, Mg.)Cc. 2807 U,S, 1; Empire State Co. vs. Bunker Hill Mg. Co..

114 Fed.. 417).,

Morning Star is the Sanior Location and it will follow that all
ore lying to the south (left) of the line X Y belonged to the Morning
Star and any ore mined from that ares by the Pure Gold was treppass ore.
Assuming that the original conditions should be proved to have been
in line with attached sketch representing & vertical cross section looking
west. The outcrop {épex) of the vein extends from A to B with the highest
point at C 1ocateq on the Pure Gold Claim., The common side line is re-
presented by X - Y, and while I cannoﬁ find any case in which exactly
similar conditions were considered by the Courts, it does not seem to make
eny difference where the highest point of the outcrop is located singe the

entire width of same would be legslly classed es the apex &nd the above

guoted principle of lew should apply.
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6 LAW OFFICES 2_\
8™ FLOOR TITLE & TRUST BUILDING EVERETT E.ELLINWOOD, 1862-1943

JOHN MASON ROSS, 1874-1944
. .
WILLIAM A_EVANS {%W%W

NORMAN S. HULL

* DENISON KITCHEL
FRANK J.RYLEY

* JOSEPH S. JENCKES, JR.

e April 13, 1945, ) 47
/6.

Mr. G. M. Colvocoresses,
Luhrs Tower,
Phoenix, Arizona.

Re: Forcey v. Molson

Dear Mr. Colvocoresses:

In your memorandum to me of April 9, 1945, you
called attention to the fact that one of the defendant's photo-
graphs showed a high bluff or outcropping of ore, the top of
which he may claim was higher than any other point along the
outcrop, and you ask our opinion as to the legal effect of

this.,.

A definition of an apex which we consider most
applicable to this situvation is to be found in Lindley on
Mines, Third Edition, Vole. I, para., 309, reading as follows:

"The apex of the ideal vein within the loca-
tion is a surface bounded by the walls of the vein and the
end lines of the location. This surface is, of course,
irregular. It may be higher at one place within the boun-
daries than it is at another; but mere elevation of the
upper edge of the vein at different points within the
location is of no moment. % % % The fact that the exposed
edge of the vein is ragged, or that the surface of the out-
{ crop is higher in one place above a given datum plane
! than it is in another, makes no difference in the princi-

pal.”

TG




Mr. G. M. Colvocoresses,
April 13, 1945,
Page Two.

Your attention is also directed to the fol=-
lowing definition to be found in Stewart Mining Co. V.
Ontario Mining Co., 59 L. Ed., 989 at 9953

"An apex is, on cited authority, defined to
be 'all that portion of a terminal edge of a vein from
which the vein has extension downward in the direction
of the dip'".

~ In view of the foregoing, we believe the eleva-

tion of a particular outcrop is not of paramount importance

in determining the area included in the apex if the lateral
boundaries of the apex can be defined by the hanging wall and
foot wall along the dip of the vein. However, it might be of
importance should the defendant claim that what we identify

as a part of the apex is instead ore encounted on the hanging
wall contact with the dip of the vein.

Yours very truly,

ELLINWOOD & ROSS,

sy Nl (] o

WAE - GRH

cc: Mr. Darnell
Mr. McFall
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PINAL

L. M. FORCEY, WALTER S. TUBACH,
WILLIAM IVERSON, LESTER H. MURMAN,
HUBER C. WILSON and LOUISE A. WIL~
SON, his wife, GEORGE H. VEEH and
FLORENCE M. VEEH, his wife, and
FRANK P, BORCHARD and MYRTLE F.
BOCHARD, his wife, co-partners do-
ing business under the name and
style of Morning Star Mining Com-
pany, and ELIZABETH L. WOOD, a widow,

Plaintiffs,

EDWARD H, MOLSON, doing business
under the name and style of Modina
Tungsten Mine,

Defendant.

No,

COMPLAINT

Come now the plaintiffs and for cause of action

against the defendant allege:
i 5

That Elizabeth L. Wood is a widow and is a citizen

and resident of the County of Pind, State of Arizona. That all

other plaintiffs above named, and each of them, are and have been

at all times mentioned in this complaint non-residents of the

State of Arizona, and are, and have been at all times mentioned

herein, citizens and residents of the State of California.

II

That the defendant is and has been at all times

mentioned in this complaint a citizen and resident of the State

of Apizona and resides in the City of Tucson, Pima County, Ariz-

ona; that said defendant is, and at all times mentioned herein,

has been transacting business under the name and style of Modina

7/



Tungsten Mine, in the 0ld Hat Mining District, Pinal County,
Arizona, and operating and mining the claim known as the Pure
Gold mining claim in said district.
III

That plaintiff Elizabeth L. Wood is the owner in
fee simple of the Morning Star mining claim situate in the 01d Hat
Mining District, Pinal County, Arizona. That all the other
plaintiffs herein hamed are co=-partners in a mining partnership
dolng business under the name and style of Morning Star Mining
Company and are owners of a leasehold interest in sald Morning
Star claim by virtue of a mining lease executed by plaintiff
Elizabeth L. Wood on the 7th day of August, 1943, to plaintiffs
W. S. Tubach and L. M. Forcey and to Guy G. Richards, the latter
of whom has heretofore assigned all his rights under said
lease to the plaintiffs herein named, except Elizabeth L. Wood, and has
further assigned all right, title and interest to them in and to
the assets of the said partnership and any and all moneys due and
to become due to the said partnership as of the 20th day of May,
1944; and the said plaintiffs, doing business under the name and
style of Morning Star Mining Company, now are and have been at
all times mentioned herein, and through their said assignor, Guy G.
Richards, entitled to mine, remove and sell, all ore on or in said
Morning Star mining claim. That plaintiffs, operating under the
name and style of Morning Star Mining Company, afe entitled and have
the right to the immediate possession of said property, and all ore,
minerals and rock therein and thereunder.

IV

That the Pure Gold claim, operated by defendant, adjoins
the Morning Star mining claim, and between the 7th day of August,
1943, and the date of the filing of this complaint, the defendant,

his agents and employees, wrongfully, wilfully, maliciously, without
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right, and without the consent of plaintiffs, or any of them, did

enter upon said Morning Star mining claim and remove therefrom eight

hundred (800) tons, more or less, of tungsten ores; that the reasonable

value of said ore at the time of its removal from said Morning Star

mining claim was the sum of Twenty-four Thousand Dollars ($24,000400)
v

That said defendant, although notified by plaintiffs
not to do so, continues to trespass upon the said Morning Star
mining claims and wrongfully, wilfully, and maliciously, without
right, and without consent of the plaintiffs, is removing ore from
said Morning Star claim belonging to said plaintiffs and is dis-
posing of the same; that said defendant, further, refuses to
withdraw from said claim although notified to do so by these
plaintiffs and continues to occupy and mine a portion of séid
Morning Star c¢laim, all without right and all despite the notifica-
tion given to said defendant by plaintiffs not to enter upon said
claim and not to remove any ore therefrom or do any work or pursue
any operations whatsoever on sald Morning Star claim and all to
the damage of these plaintiffs.

WHEREFORE, plaintiffs pray judgment awarding plaintiffs
the recovery of said premises from defendant, for damages against said
defendant in the amount of Twenty-four Thousand Dollars (§24,000.00),
for restitution of the said land and premises, and for the sum of
Five Thousand Dollars ($5,000.,00), damages for the withol%ing thereof,
for plaintiffs! costs incurred in this action and for such other
relief in the premises as to the court is just and legal.

ELLINWOOD & ROSS,
By JOSEPH 5. JENCKES, JR.
A member of the Firm,
Title & Trust Building,
Phoenix, Arilzona,
Attorneys for Plaintiffs doing busi-

ness under the name and style of
Morning Star Mining Company.

DARNELL & ROBERTSON

By GEORGE R. DARNELL
A Member of the Firm

and



C. R. MeFALL

Valley National Building
Tucson, Arizona

Attorneys for Plaintiff Elizabeth
L. Wood, a widow,
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PINAL

L. M. FORCEY, WALTER S. TUBACH,

et ale b
Plaintiffs, )
and
- Counterdefendants,: No. 7327
% v8 = ) ANSWER AND COUNTER=
CLAIM
EDWARD H, MOLSON, doing business under :
the name and style of Modina Tungsten
Mine,
Defendant :
and

Counterclaimente. )

Comes now the defendant above named and for his answer
to the complaint on file herein, alleges as follows:
I
Defendant admits the allegations of paragraph I of
plaintiffs'! complaintg
IT
Defendant denies that he is a citizen and resident
.of the State of Arizona, and states that he resides at Los Angeles,
California; denies that he has been transacting business under the
name and style of Modina Tungsten Mine, but admits that he has been
operating the claim known as the Pure Gold Mining Claim in the 0l1ld
Hat Mining District, Pinal County, Arizona;
LT
Defendant admits that Elizabeth L. Wood is the owner
in fee simple of the Morning Star Mining Claim situate in the 0l1d

Hat Mining District, Pinal County, Arizona, but is without
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sufficient knowledge or information to form a belief as to the
truth of the allegation as to her relations with the other
plaintiffs as alleged in said complaint. Defendant‘does not have
sufficient knowledge or information to form a belief as to the
truth of the averment that plaintiffs are and have been entitled
to mine, remove and sell all ore on or in said Morning Star
Mining Claim, except as to that portion of the ore thereon
embraced in the area described in paragraph VI hereof, and as to
that portion defendant denies that plaintiffs are entitled to
mine, remove or sell the same;
IV
Defendant denlies the allegations of paragraph IV
of sald complaint, except that defendant admits he has removed ore
from sald Morning Star claim as set forth in paragraph VI hereof;
v
Defendant denlies the allegations of paragraph V of
said complaint, except that defendant admits he will mine said
claim to the extent specified in paragraph VI hereof; '
VI

Further answering said complaint and as an affirmative

defense thereto, defendant alleges that he is the owner of the
Pure Gold Mining Claim, an unpatented lode mining claim, situate
in the 0ld Hat Mining District, Pinal County, Arizona, location
notice of which is of record in Book 1 at page 449 of the records
of mining locations in the office of the County Recorder of
Pinal Counﬁy, Arizona, and since about the 6th day of August,
1942, has been in possession of and conducfing mining operations
on said mining claim; that adjoining said Pure Gold Mining Claim
and lying to the south thereof is the Morning Star Mining Claim
referred to in plaintiffs' complaint; that the south side-line
of the Pure Gold Mining Claim is the north side=line of the
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Morning Star Mining Claim, said side-line being common to both

claims throughout its entire length;
That located within said Pure Gold Mining Claim and

traversing the same easterly and westerly, and crossing the east end-
line of said claim, is what is known as the Mogul Fault, contalning
valuable minerals, and also situated on said claim are numbers

of veins, lodes or ledges containing valuable minerals traversing

the same easterly and westerly and through and beyond its east
end-line; that located within said Pure Gold Mining Claim and

immediatqu south of the said Mogul Fault is the apex or top of

a vein, lode or ledge containing valuable minerals, particularly
scheelite or tungsten, WP??EV§§1@“§PSX is located within said

Pure CGold claim in a northwest-southeast direction and }ntersects

the common side-line of the Morning Star and Pure Gold claimé at

a point approximately 217 feet west of the southeast corner of
the Pure Gold Mining Claim; that the course downward of said veiln,
lode or ledge from said apex within sald Pure Gold Mining Claim
1ies in a southwesterly direction and said vein, lode or ledge

in its course downward extends through the common side-line o
said Pure Gold and Morning Star Mining Claims and into said
Morning Star Mining Claim; that in its course downward said vein,
lodge or ledge 1s continuous and 1ies‘between clearly defined
hanging and foot walls. The defendant has mined ore containing
valuable minerals, particularly tungsten, from said vein, lode

or ledge in said Pure Gold Mining Claims and in the course of
these mining operations has followed the sald vein, lode or ledge
in 1ts course downward beyond the common side-line of said mining
claims and into the said Morning Star Mining Claim; that all of
the operationsd defendant in extracting ore from said vein, lode

or ledge within the Morning Star Mining Claims were and are confined
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to such parts of said lode, vein or ledge as are embraced within
its course downward lying between two vertical planes drawn
parallel to the end lines of said Pure Gold Mining Claim and
passing through the extremities of said apex of said vein, lode
or ledge within the boundaries of said Pure Gold Mining Claim;
and all ores taken and removed by defendant in said mining
operations from said Morning Star Mining Claim have been so taken,
extracted and removed from said vein, lode or ledge only within
the above described area within said Morning Star Mining Claim,
all in accordance with and as 'guaranteed to this defendant by
the provisions of Section 2322 United States Revised Statutes,
Title 30, U. S. C., Section 26, and in accordance with the rules
of said mining district and other laws of the United States and
of the State of Arizona.

WHEREFORE, having fully answered, defendant prays that

plaintiffs! complaint be dismised, and for his costs herein in-

curred.
FENNEMORE, CRAIG, ALLEN & BLEDSOE,

By He M, FENNEMORE
502 Phoenix National Bank BA0ge,
Phoenix, Arizona.

TOM K. RICHEY
Southern Arizona Bank Bldge.
Phoenix, Arizona

Attorneys for Defendant and
Counterclaimant.

b N COUNTERCLAIM TO QUIET TITLE

Comes now defendant and counterclaimant above-naﬁed

and for counterclaim alleges:

I

That counterclaimant is a resident of the State of

California;
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That counterdefendant Elizabeth L. Wood is a cltizen
and resident of Pinal County, Arizona; that all other counter=- ;
defendants, and each of them, are residents of the State of Calif-
orniaj

i 1§

‘That counterclaimant is the owner of the Pure Gold Lode
Mining Claim, an unpatented lode mining claim, situate in the 01d
Hat Mining District in Pinal County, Arizona, location notice of
which is of record in Book 1, page 449, of the Records of Mining
Locations in the Office of the County Recorder of Pinal County,
Arizona, and since about the 6th day of August, 1942, has been
in possession of and has conducted mining operations on said
claim; that adjoining said Pure Gold Mining Claim and lying to
the south thereof is the Morning Star Mining Claim referred to
in plaintiffs' complaint; that the south side-line of the Pure
Gold Mining Claim is the north side-line of the Morning Star
Mining Claim, said side-line being common to both claims through-
out its entire length.

IV

That located within said Pure Gold Mining Claim and
traversing the same easterly and westerly, and erossing the east end-
line of said claim, is what is known as the Mogul Fault, containing
valuable minerals, and also situated on said claim are numbers
of veins, lodes or ledges containing valuable minerals traversing
the same easterly and westerly and through and beyond its east
end-line; that located within sald Pure Gold Mining Claim and
immediately south of the sald Mogul Fault is the apex or top of
a vein, lode or ledge containing valuable minerals, particularly
scheelite or tungsten, which sald apex is located within said

Pure Gold Mining Claim in a northwest-southeast direction and



intersects the common side=line of the Morning Star and Pure Gold
Mining Claims at a point approximately 217 feet west of the south=-
east corner of the Pure Gold Mining Claim; that the course down-
ward of said vein, iode_or ledge from said apex within said
Puré Gold Mining Claims lies in a southwesterly direction, and
said vein, lodgeor ledge in its course downward extends through
the common side-line of said mining claims and into said Morning
Star Mining Claim; that in its course downward said vein, lode
or ledge is continuous and lies between clearly defined hanging
and foot walls; | '
: v

That counterclaimant is the owner of and entitled
to the possession of all portions of said vein, lode or ledge and
all minerals therein'within the Morning Star Mining Claim embraced
within the course downward thereof, lying between vertical planes
drawn parallel to the end lines of said Pure Gold Mining Claim
and passing through the extremities of said apex of said veiln,
lode or ledge within the boundaries of said Pure Gold Mining
Claim; that counterdefendants claim or assert some right, title
or interest in said veina lode or ledge in its course downward
within the area above described within said Morning Star Mining
Claim adverse to the title of counterclaimant thereto;

WHEREFORE, comnterclaimant prays that his estate
in said vein, lode or ledge in its course downward within the area
above described in said Morning Star Mining Claim be established
and that the counterdefeﬁdants and each of them be barred and forever
estopped from having or claiming any right or title thereto adverse

to counterclaimante.
FENNEMORE, CRAIG, ALLEN & BLEDSOE,

By H, M, FENNEMORE
202 Phoenix National Bank Bldge
Phoenix, Arizona

TOM K. RICHEY _
Southern Ariz. Bank Bldg.,Tucson

Attorneys for Defendant and
Counterclaimant



STATE OF ARIZONA

County of Maricopa

E. J. EWING being first duly sworn on oath deposes
and says:

That he is an agent for Edward H, Molson, counter-
claimant above named, and makes this affidavit for and on behalf of
said counterclaimant, being duly authorized thereto and having full
knowledge of the facts therein stated; that he has read the fore-
going counterclaim and knows the contents thereof, and that

the same 1s true.

E., W, EWING

Subscribed and sworn to before me this 25th day of

August, 1944,

ELAINE JONES
Notary Public

(NOTARIAL SEAL)
My commission expires;

August 4, 1948



IN THE SUPERIOR COURT OF THE STATE OF ARTIZONA
IN AND FOR THE COUNTY OF PINAL

L. M. FORCEY, WALTER S. TUBACH, )
et al.,
Plaintiffs,
and Counterdefendants, ) No. 7327
- vy = ,
: PLAINTIFFS' AND COUNTER-
EDWARD H. MOLSON, doing business DEFENDANTS' ANSWER TO

under the name and 3tyle of ) DEFENDANT'S COUNTERCLAIM
MODINA TUNGSTEN MINE, .

Defendant
and Counterclaimant. )

Come now the plaintiffs and counterdefendants herein
and for their answer to the defendant's counterclaim on file here-
in, admit, allege and deny as follows:

;3

Plaintiffs and counterdefendants are without suffi-
cient knowledge or information to form a belief as to the truth of
the allegations of paragraph I of defendant's counterclaim,

IX

Plaintiffs and counterdefendants admit the allega-

tions of paragraph II of defendant's counterdaim.
12 52 8

Plaintiffs and counterdefendants admit the allega-

tions of paragraph III of defendant's counterclaim,
IV

Plaintiffs and counterdefendants deny the allega-

tions of paragraph IV of defendant's counterclaim.
v

Plaintiffs and counterdefendants deny the allega~-

tions of paragraph V of defendant's counterclaim, except that |

counterdefendants admit and allege that the plaintiff Elizabeth L,
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Wood 1s the owner and claims title to the Morning Star Claim

and all the veins, lodes, ledges, and all minerals of every kind
or character within said claim or located thereon or therein, or
thereunder, subject to the title and interest of co-plaintiffs
in this action.

VI

Plaintiffs and counterdefendants deny each and
every allegation in said counterclaim contained not hereinbefore
specifically admitted.

WHEREFORE, having fully answered the defendant's
counterclaim, sald plaintiffs and counterdefendants pray that
the defendant take nothing thereby and that the same be dismissed,

and for their costs herein incurred.
ELLINWOOD & ROSS,

By JOS. 8. JENCKES, JR.
Title & Trust Bldge
Phoenix, Arizona.

Attorneys for Plaintiffs and Counter-
defendants doing business under the
name and style of Morning Star Mining

Company.
DARNELL & ROBERTSON

By GEORGE R, DARNELL
A Member of the Firm

and

Ce Rs McFALL

Valley National Building,
Tucson, Arizona,

Attorneys for plaintiff and Counter-
defendant, Elizabeth L. Wood, a

widowe



STATE OF ARIZONA (
County of Pima ) .
L. M., FORCEY, being first duly sworn on his oath
- deposes and says:

h That he is one of the plaintiffs and counter-
defendants named in the foregoing action; that he has read the
plaintiffs! and counterdefendants' Elaim in this action and the
foregoing answer thereto, and is acquainted with the facts of
this case; that he makes this affidavit in his own behalf and
for and on behalf of the other plaintiffs and counterdefendants
herein named; that all and singular the allegations of said
counterclaim which are denied in the foregoing answer are un-
true, except as such as are therein denied for lack of knowledge
or information; that the allegations, matters and things set
forth in the foregoing answer are true in substance and in fact.

L. M, FORCEY

Subscribed and sworn to before me this 12th day
of September, 1944. '
LILLIAN DEO

Notary Public
(NOTARIAL SEAL)
My commission expires:

June 22, 1948.



GENERAL STATEMENT: - \ N‘*

The Mornlgg,ﬁtar 91a1n was located on Februery zst;:‘i;;;z

and patented Oectober 12th, 1903, Mineral “urvey #1836.

It is a senior location to the Pure Gold Claim which is
recorded in Book 1 of Mining Locetions‘or Pinal County at page 449?
having been located on Jung 17th, 1908, and for which a patent has
only recently been applied, the application being designated #080651
in the Federal Land Office, .

‘ Both of ?hcse claims are located in the Old Hat Mining
District, Pinal Gegnty. Arizona and the north’aido line of the patented
Morning “tar Claim, running due east and west, was designated as being
the south side line of tﬁe Pure Gold Claim with common corners at each

end of this line,

Both of these claims were originallyaloeatcd because they
were believed to contain veins of gold-bearing ore, and the existence
of tungsten ore (scheelite) in this vieinity was apparently first noted
around 1912 and during the First Vorld War some scheelite was produced
from the Morning Star and alsc from the kodina property lying some dis-
tance to the northeast. The recent production of scheelite appears to
have started in 1940 on the Morning “tear and in 1943 on the Pure Gold.

No operations of this nature were noted on the Pure Gold Olaim when the




area was examined in June of 1941 by E, D, Wilson, Geologist for the

Arizona Bureasu of Mines.

The trespess on and under the sgxrfaeo of the Morning Star Claim
is said to hmve started in or about 4April, 1944 &t which time <the Pure
Gold operators asserted their legsl right to conduet work under the
Morning Star Claim by virtue of extra-lateral rights derived from the
apex of a vein which they alleged to have an out-crop on the Pure Gold
and to dip aeross its south side-line anﬂltnzo the iMorning Star property.
Thie t respass was initieted and continued over the protest of the Morming
ftar operators and hss resulted in the production of & substantial gquan-
tity of valuable ore mined from points lying south of the vertical pro-

Jecetion of the common side-line,

There is no dispute as to the location of the cormers of the
Hernigg Star Claim which were clearly marked by the Duputy Mineral Sure~
veyor, nor in respect to the course of the said common side~line which
has been steked out running due west from the northeasst corner of the

Morning Star Claim and across the glory hole whiech now breaks over the

shown on the accompanying mep and in the photographs.

said side-line for a length of 82' and to a maximum distance of 16' as
It therefore appears thet the guestion at issue u‘ntrrond down /

to the actual existence or lack of existence of a true vein, ledge or

lode within the meaning of the staetute and es this has subsequently \

been interpreted by court decisions end the existence of its apex on

the Pure Gold Cleim eand from which the vein could be followed downward

along its dip below the surface of the Morning Star.

In the event that the court should determine that no extra~ 9
lateral rights existed in favor of the Pure Gold operstors it would be-
come necessary to determine the value of the ore whicﬁ has admittedly

L a el



been mined by the Fure Gold operators under the surfece of thi s claim.

SURFACE TRESPASS: -

The trespass on the surface of the Morning Star is very de-
finitely proved by the survey and photographs and can hardly be denied
by the defendant, There is nothing in the Apex Law which gives the owner
of any vein entitled to extra-lateral rights the privilege of trespass-
ing on or disturbing the surfsce of a neighboring claim end in thi s case
the caving of the said surface is emtirely attributeble to the inefficient
end careless methods of mining employed by the Pure Gold operators who
under-cut the rock without leaving proper support so that many fragments
and one large boulder weighing seversl hundred tons have caved down from

the Morning Star property and fallem into the open pit.

Subsequently.~at the direction of the State l{.ning: Inspector,
who condemned these workings as being absolutely unsafe, the Pure Gold
operatox:n have shored up the henging wall of this glory holé with le avy
timbers, but the seid workings are still unsafe and further falls of rock
from the Morning Ster property are almost certain to occur in the rear

future,

While the tangible loss caused by the breaking away of tke sur-
face of the Morning Star Claim is problemstical, the lorning Star people
should be entitled to oxomglary damages by reason of a wholly unnﬁ_&antod
invasion of their property, and no doubt the Court will determine ;mn
matter separately from any question of extra-lateral rights and daﬁngu
which are claimed by reason of the illegal eregular mining of ore from
the alleged vein. g



The surface of the Morning Star Claim is now caved from &
point exsetly 250 ft, west of the ?orthoaat gorner to & point 82 ft,
further along the common gide~line, namely 332 ft. from the northeast
corner of theAlbrning 8%ar. The outline of the surface caving produced
is 1rregu1af but its meximum extent south of the common side-~line is 16
ft. at a point 67 rt. beyond the east end of the break, and thus & total
of approximately 1000 sq. ft. of surfece has been allowed to fall into
the glory hole from the Morning Star Claim.

- v ¢

On the occasion of my previous visit, May 7th, 1944, it appeared
that there wes a small showing of ore in the nature of a pocket located
at the top of the cave which had then passed only 4 ft. south of the
common side-line, The conditions at this point were too dangerous to
permit cereful exemination or sampling but apparently this pocket of
ore has since fallen into the glory hole along with the surrcunding
rock and is either buried in the debris or has been mined by the de-
renaunt, even though as mentioned the outerop was asctually on the sur-
face of the Morning Star Claim,

The provision of the Mining Act of 1872 which epplies to the
above reads as follows!:--
"And nothing in this section shall authorize the locator
or possessor of & vein or lode which extends in its downward
course beyond the vertical lines of his claim to emnter upon

the surfsce of & claim owned or possessed by enother,"

IRE SUB-~SURFACE TRESPASS & FAILURE gz,EXTRA~ng§g£L,g;GHTS:--
Since the defendents have admitted entering upon and removing

ore from the ﬂorning Ster Claim they are prima facie treapaasara; 37U§

>< their own admission the—defendants were-trespassers and must be so.

P
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considered unless gnd until they can e stablish their extra-lateral
rights. Therefore, the burden of proof rests upon them to confirm
the statements in their Answer to the Compleint by adequate and com-
petent testimony. In this connection I suggest thet reference may be

made among others to the following quotations and citations:=-

’

The presumption, where a miner is found beyond his side-lines.
iz ageinst him., He is prime facie a trespasser till he has shown that
he ge?s there by following §hc lede on its dip from its apex within his
11nes,7-ggecauan V. Shr&ﬁXQJW&E;E;B- 793 37 ¥, 363 %lua Bird Co. v.

Murray. 9 Mont. 468; 23 P, 1082; Bell L Skillicorn, 6 N.M, 399; 28

P. 768; gona. Wyoming Co, v, Chempion Co.,, 63 F, 5?0; Iron 8, Co, v
Cempbell, 17 ﬂolo: 267; 89 P, 513; Duggan v. Davey, 4 Dak, 110; Leadville
Co, v. gitzgerald. 4 M.R, 3803 Doe v, Waterloo/Co, 54 F, 935; Maloney
v. King, 25 Mont., 188; 64 P, 351; Ked Wing Co. v. Clays., 30 Utah 242;
83 P, 841; Gr. C?nt. Co. v, Mammoth Co., 29 Utah 480; 83 F, 648; Kelly
v, Ophir Hill Co., 169 F. 801,

»

4 bill to quiet title to extrs lateral rights will not lie where
there has been no development to show whether they exist or not.-=-

Kelly v. Ophir Hill Co., 169 F, 601,
E"v —

Prima fecie &ll ore bodies lying beneath the surface of a
mining claim are the property of the owner of such c¢laim,

¢ K .

Empire State, ete.., Min,, ete., Co. v. Bumker Hill, ete., Min.,
ete,, Co. 114 Fed. 417, P 418,

’

See Cheesman v. Shreeve, 37 Fed, 36

Blue Bird Mining Co., v. Murray, 9 Mont, 468, ‘
Notwi thstanding the extrslateral rights given by this section ty/

presumption is thst all ore bodies found within the surface lines of 39/

location belong to such location. y

£
/£
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The presumption of ownership in the locator of elliwithin hi s
location lines throughout the entire depth prevails until it is shown
that the veins or lodes within the places of his lines extended down-

ward vertically have their tops or apices in the surface of some other

velid location in such a way as to give the owner of the latter location

the right to pursue them on their downward course.

8t. Louis Min., etc.,Co.,v. Montana Min.Co.. 194 U.S. 235,p.239,
Doe v, Waterloo Min, Co.,,54 Fed. 935.

Consolid&ted Wyoming ete., Min, Co., v. Champion Min. Co.

63 Fed., 540

’

Parrot Silver & Copper Co, v. Heinze, 25 Mont., 139,

J

The presumption as to ownership of all beneath the surface,
including minerals, may be overcome by proof showing that such gineral is
& partaf a veln or lode apexing in a claim belonging to another, but this

is always a matter of defense.

Lawson v. U.S. Min. Co. 207, U.S, 1. P, 8.

The burden of proof is upon thé party claiming ore bodies within

the limits of another valid claim to overcome §he presumption of ownership
arising from the possession of such ore bodies, and to show by a preponder-
ance of evidence that the apex and the strike of the vein are within the
vertical planes of his own surface location and that between planes drawn
vertically downward through the end lines of his location andaa certain
parallel line the vein from its apex on its dip is continuous, and that :
the continuity extended)to and through the adjoining clgim in controversy,
and that the ore bodies, the subject of the controversy, form a part of

such vein.



- Grand Central Mining Co, V. Mammoth, 29 Utah 490 P, 551
fee Doe v, Waterloo Mining Co,, 54 Fed. 935
Consolidated Wyoming Min, Co. v. Champion Min.Co. 63 Fed.540

Pennsylvenia Consol, Min.Co., v. Grass Valley Exp.Co,,117 Fed.
509.

Leadville Min, Co. v, Fitzgerald; 15 Fed. Cas. 98
Iron Silver #in, Co. v. Cempbell, 17 Colo. 267.

BURDEN OF PROOF IN ASSERTING EXTRALATERAL RIGHTS:--

The burden of proof is upon the owner of a mining claim vhere
he seeks to follow a vein or lode op its downward dip outside of the
side lines of his location to show that such vein or lode has its apex
within the surface lines of his location, |

Doe v. Waterloo Min, Co., 54 Fed. 935. P. 937

’

Consolideted Wyoming Gold Min., Co. v Champion Min, Co.,83 Fed.
540 p. 550

Carson City Gold. ete.,Min.Co. v, North “tar Min, Co., 83 Fed,
658 p. 663.

fee Leadville Min, Co. v. Fitzgersld, 15 Fed. Cas 98,

b

Duggen v. Davey, 4 Dak. 110,

The burden of proof is upon & plaintiff to show affirmatively
that he is entitled to a vein or lode claimed by him and the apex of
which is within his surface lines.

Jupiter Min, Co, v. Bodie Consol, Min, Co., 11 Fed. 666, p. 672,
Waterloo Min., Co, v. Doe, 82 Péd. 45 p. 55

To Justify the subversion of the territory underlying the surface
location of one claim by the owner of en adjoining claim, the burden is
upon the latter to prove that & vein or lode of minersl are has its out-

erop or apex inside of the surface lines of his location, and that he




reached the point of the alleged subversion by pursuing sud vein from

its outerop or apex.

Cheesman v, “hreeve, 40 Fed. 787, p. 791.

v ARV R,

———

A person clsiming oxtralntefal rights and seeking to take ore
bodies from beneath the surfsce boundaries of another location must
prove clearly and satisfactorily that he has the apex of the vein or
lode within the surface boundaries of his locaticn, and that he is

pursuing the vein on its downward course.

Stewart Min, Co, v. @ntario Min, Co., 23 Idaho 724, p. 743.
See St. Louis Min, Co., v, Montana Min. Co., 194 U.S, 235,

TRESPASS~~PRESUMPTION AND JUSTIFICATION:--

A person entering within the side lines of the mining claim of
another to mine and take ore therefrom is prime facie a trespasser,
Cheesman v. Shreeve, 37 Fed., 36
ik —
Montena v. Clark, 42 Fed. 626, p. 630
Doe v, Waterloo Min, Co. 54 ?ed. 935. 939

Blue~-Bird Min. Co. v, Murrey, 9 Mont. 468, p. 475.

: A person entering upon & velid location of another is a tres-
passer, and it will not be presumed that Congress intended that any
rights should be created by trespass.

Note by G.M. Colvocoresses: -

In this case it does not appear thet the plaintiff had proved his
rights by any development york or otherwise before he committed the tres~
pass in the spring of 1944, and 1t may be thet it will be only by virtue

L 8 -



of conditions claimed to have been developed by this trespass that he
will attempt to prove his rights,

’

Del Monte Min., etc. Co. v. Last Chance Min., ete. Co., ©
171 U, 8, 55, p. 74.

PROOF REQUIRED BY LEFENDANT:--

From all of the above it wouldsppeer that in order to prévg
that & vein exists at the point of trespess the defendant must de- ;
finitely locate and deseribe this vein showing on e survey map the
line of the outcrop or apex as it originally existed end as it nay

now be found and traced in their workings and the length and utqth

of the saeid vein,also its exact strike and dip.

In refutation of this proof the testimony of our witnegnea
and the surveys and photographs may be used as indicated below, but
gince it is very difficult to_refute such & general agd indefini te
claim as hss been made in the Answer to the Complaint, I have suggested
that the detendané should be requested to give these details and to sub~-
mit & survey showing all this data just as soon ss possible and well in

advance of the trisl.

In making my recent examination of this property gar’cicuhr
attention was paid to the surface of the common side-line, approximate-
ly 217 ft. west of the northeast 6orner of the Morning Ster since the
defendant alleged that a vein of ore outerops at this point. Aetunlly)
no such outerop can be seen here or anywhere in the immediate vieinity,
nor has any mining work been done closer then the east end of the open
Pit which is 33 ft. further to the west.

e ——



In reapebt to the trespass under the surface of the claim
it is alleged by the plaintiff and admitted by the defendant that
they have mined a considersble quantity of are under the Morning Star
to which they claim that they were legelly entitled by virtuve of extra-

lateral rights below the outerop or apex of the above mentioned vein,

The defendants claim that this elleged vein had & strike to
the nortlwest and southeast and a dip to the southwest but in no
case do they give the exact or even approximate course and their

descriptioh is therefore very indefinite and wholly inadequate,

However, it is obvious that if any vein had actually crossed
the common side~line at or nesr the point indicated and with such a
strike and dip as they allege, the apex or outerop of this vein should
be found along the surface of the Morning Star southeast from the common
side~line and,-unless it pinches out within a very short distance of
the point of intersection with the aida-line.~1t'shohid continue across
the east end line of the Morning Staer. Actually, there is absolutely
no evidence of either the outerop or underground continustion of such
@ vein southeast of the common side~line and aBain there is no evidence
of the outerop or downward extension of the cliﬁgcd vein to the north-
west of the present open pit. It musf tb#rerﬂre be assumed that ei ther
ne such vein ever existe=d or that_its length wee limited to the length
of the present open pit which extends almost due east and west on the
Morning Star end Pure Gold claims for & totsl length of approximately
180 rft, If any such outerop of apex actually eX¥isted within this area
the evidence of ssme has been destroyed by the defendant and yad already
been /destroyed before I first visited the property on May 7th. of 1944.



4s tending to prove thet actually there never was any such
outerop or apex and that no true vein, ledge or lode exists or hes

ever existed at or near the point orktreapasa. I will ei te among others

‘the following facts:-

No indication of any such vein now appears along the south
fece of the open pit which ahou%d be the case provided the dip of this
vein were less then 45°, 4gain, no such vein has been found in the
raise which the defendants put up from their workings south of the open

pit to the surface at & point almost directly on the common side-line.

It is stated that\in this raise, which is no logger easily
agcessible a little ore wés found very close to the top, but since
this raise is located at a‘point some 350 ft., west of the northeast
corner of the idorning Star gnd @ short distance west of the caving of
the surface by the open pit, it cannot logically be alleged that any
showing so located forms & part of the vein on which the defendants

claim extra-lateral rights as this should lie much farther to the south.

Again, Bo such vein was found in the two diamond drill holes
which were put down by the dorning Star Company at locations shown on
the map and where the cores which I examined showed no mineral or any

indication of vein material.

In the crosscut whieh runs south from the glory hole for a
distence of approximately 31 £t. (namely 47 ft. south of the common
side-line) & little low grade ore mixed with lime is noted near the
face, but thils is very obviously & pocket and sgain it could not
possible be claimed that it formed any part of the trespass vein,
for in that case the said vein would be clearly visible along thc'
south face of the pit.

| - 1 -




Assuming that the defendants claim thet the dip of the trespass
vein exceeded 450 then the continuation of said vein would lie along
its dip below the bottom of the open pit and‘would not be visible in
eny of the workings above>mentioned. However, the lower adit in the
Fure Gold workings passes directly under the pit approximately 20 ft.
below its present bottom which is partly filled with debris and the
same distance below its south crosscut from the pit which in turn is
| about 35 ft. below the surfece, The said lower crosscut reaches the
common side-line and passes a few feet beyond it at one point and here
there is & small pocket of ore which is now largely worked out and which
in turn could not possibly be connected with the trespess vein., In the
three raises which have béen put up from this lower adit to be used as
ore passes for the material mined i{n the open pit there is‘absolutely
no indication of any vein as far as can now bhe ascertained..and I am
informed fhat'no showing of this nature wes found when the raises were
actually open. VWe therefore have a vertical cross-section of the entire
formetion from the surfacé down to a point approximately 70 ft. below
and %n which there is no trece or indication of the alleged trespass
vein, although it should have been noted in this crosscut section pro-
vided it had outeropped any where between the northeasst corner of the
Morning Star end a point 350 ft. farther to the west with a ncrthwe#tQ
southeast strike and any dip to the southwest less than 70 to.eo9j;;u a
have carried it directly down to the Mogul Fault before it would lave

entered under the Morning Star Claim.

AFFIRMATIVE PROOF THAT NO VEIN OR EXTRA-LATERAL RIGHTS EXIST
AT OR NEAR THE POINT OF TRESPASS!--

In opposition to any testimony by which the defendant may
support his contentions we should lay particular stress upon the true

neture of this minersl deposit.
TegRET T g



In this connection we should aim to show thet neither at the
location specified by the defendant nor e ywhere e%ae in {te vicigity
has there existed or does there now exist any vein, ledge or lode.
within the legal or commonly accepted definition of those terms but
that sctuelly the deposits of scheelite ore found at and near the point
of irespass and elsewhere on these two claims are merely pockets or
kidneys erratically distributed thru the limestone and breechia over a
wide area along the hanging well of the Logul Fault; and that neither
the fault fissure itself nor the mineralized zone which 1is wholly non-

commercial constitutes & vein nor acts as host tc any true veins of ore.

In this connection I cite the following quotations and decisions:
£ /7 & ;m/,fq,

robably the most conclusive proof concerning the character of
the trespass ore body and in feet all of the scheelite ore bodies develop-
ed in either of these cleims is found in the locstion end outlines of
the stopes and pits that have been worked out in the past and of the

shoots of ore which are still left in place,

An exsminetion of ?he surfece map shows that these deposits
follow no regular patterns, but occur like plums in & pudding scattered
around in & most irregular menner and this holds true with depth as well
ag on the surface, There are only one or two of the stopes in which the
length was substantislly greater than the width and in each of these

cases an elongeted lense rather then & vein deposit was suggested,

The trespass deposit itself has now been mined out but I
examined a portion of 1t last May end ss far as cen be judged from the
outline of the workings it seems to have been an elongated pocket with

& length of perhaps 50 ft. sni & width of nearly 30 % partly extending



across the common side line both on end below the surface and pinching
‘out entirely at a depth of not over 40 ft. Another aini%ar shoot was
found and mined to the north west on the Pure Gold Claim, another is
found to the east at the top of a raise and close to the common side
line while still another shoot of lower grade ore mixed with limestone
ig partially developed on the Morming Star Claim et the south end of the
eross-cut driven from hear the bottom of the open pit. None of these

shoots are connected with each other or lie along the plane of a vein.

In checking over the reports and descriptions of this property
I nave so far failed to find any reference to a "vein" at or near this
trespass location., Nowhere in the drawingsaor text of their pamphelt
do the ﬂ.S.G.S. ingineers use the term vein, ledge or lode &s applied
to the scheelite ore occurrences to which they always refer as "dre
bodies" or"ore zones." In the text they refer to deposits "in
silicified limestone breccia localized along the Mogul Fault end its
related structurest; They state that "the fault includes many planes
of movement over a wide area"; and that the principal zone of brecciation

is about 50' thick where it is exposed in the Pure Gold workings.

The term "related structures” is very vague and probably covers
a large erea as may be judged from the mention of several occurrences
of ore in silicified zones of limestone at various points south of the

fault as well as in breccia,

Elsewhere they mention the Pure Gold ore body (not vein) as
being "localized in silicified breccia in the principal Mogul Fault zone"”
where the ore zone ranges from 5 to 40' in width at the surface where
it wes exposed for a length of about 200', aad Antmlly since the dafc

of their visit last Februery three ore pockets have been mined out in



this area. They mention that most of the ore produced from the
Morning Star deposit at another point was teken from & "glory hole"
which would be & most unususel method of mining ore from & vein and

it ie evident that here as well as in the other sections of the pro-
perty the scheelite was erratically distributed in gﬁ’lgregulag g;gg:
gg;g,bgd;gg ~of sgilicified limestone which sometimes trend northeast,
i.e., at right angles to the strike of the Tault and to the strike of

the alleged vein which occurs at and near the point of thespass,

On the cross section map they show a wide band of quartz
and silicified limestone lying along the hanging wall of the crushed
zone &nd indicate thet tuls formstion may contain an average of C.1%
W 0z, &Since the gross value of such material was only §2.40 per ton
(even when the Government was paying $24.00 per unit of W Oz) and
working costs were at least 4 times thet figure it is obvious that
the filling of this minerslized zone was not commercial ore and that
any mining would have to be confined to ore bodies lying within the
zone, In every case the§e ore bodles appear to have been pockets of
irreguler size and shepe, nearly always associated with cracks or vugs
in the rock snd differentiated from the surrounding rock merely by the
hi gher percentage of scheelite which they contained and not by &ny well

defined walls or change in the character of the rock.

My own opinion in this regerd seems to be in egreement with all
of the officials and employees)ot the Morning “tar Company whom I have
met end also with G, L. Derwin, a registered Mining Engineer now living
in Oracle who visited the ground twice in my company and who will be
glad to testify at the triasl if we desire him to do so.



Among other witnesses who might be asked to testify I would
especially mention a ir, Mohney (now employed by the iagle-Ficher Co,.)
who once supervised the work for tlke Morning Star Genpa.;‘xy. and whom I
know to be an experienced and éompetcnt miner, However, I have not
had any opportunity to personally obtain Mchney's opinion regarding
the cheracter of these deposits and this would obviously be an

essential preliminary to calling him as an expert witness.

hecording to Forcey and Henderson several of the engineers
~and foremen previously employed by the korning Star could be called
on to give testimony in general agreement with my opiniocn and they
also say that Werd who was for some time superintendent or foreman
for the Fure Gold people repeatedly ststed that the trespass ore

body was a pocket and not a vein and has indicated his willingness to
testify to that effect.

7’

To support the claim of the defendant, £, J. Ewing who is part
owner in the Pure Gold operations will very probably testify that he
~found end followed down the dip of a vein as specified in the defendant's
angwer, Hwing is not a registered Mining Engineer in Arizona end his
personal interest in the outcome of this suit will doubtless be fully

considered by the Court,

Mr, T, N, Stevens, the Deputy Mineral Surveyor is also likely
to be called since he has recently been surveying the Pure Gold Claim
for patent and has also survey;d the underground workings of both claims
in the vicinity of the trespass. 4s a surveyor he coﬁld hardly qualify
to testify in respect to the nature of the ore deposits and so far it
does not eppear thet there is eny dispute regarding the location of the
claim lines or mine workings, although this cen only be determined after

R e



we have been furnished with copies of Ctevens' recent survey meps.

£Z,N, Pennybaker, who has recently exsmined the property on behalf
of the defendant is a high clags geologist altho he is not registered
in Arizona. I have not been able to learn the nature of his findings
or testimony which msy or may not prove damaging to our case, I have
not been able to learn that any other Engineers or Geologista hayo
recently examined the situation nor what other witnesses, if any, will
be called by the defendant,

Citations bearing on the all important question of the nature

of the deposit may be mentioned as follows:e-

Ore in pockets, vugs, or other irregular and disconnected
oceurrences uithcuxivein matter between does not make a lode--

Chnepman V. Shrqgve. 40 ¥, 787. Nor ore bodies formed outside the

fissure.--Tombstone Co, v, Way Up Co., 1 Arizona, 426.
Ore disseminated at intervals, or found in channels, chutes.
cavities, peékata. or other irregular cccurrences at intervals in
—t' J ’
quartzigg, without ore connections between the same, is not a vein
or lode within the meaning of the statute,

’

Cheesman v, “hreeve, 40 Fed., 787, p. 789,

AT A e

Where deposits of ore are only found 1n‘vuga in smell guanti ties,
lying in no genersl direction, widely sepsrated, and found in excavations
only after @rtving & tunnel for a eonaigerablo distance through‘hard
quartz rock, and ngere such vugs of ore lay in detachedcavities, more or

less like a trough, and wholly surrounded by or enveloped in such



quartzite rock, such deposits would not constitute a vein or lode
within the meening of this statute,
Cheesman v. Shreeve, 40 Fed. 787, 1. 794.

The term vein or lode can not be nppliod'to every metalliferous
zone of country to which boundaries can be found, as this would redw e
all mining diatricgs to one lode, ‘

Mt. Diablo, ete., Min, Co, V, Callison, 17 Fed., Ces, 918,

Waterloo Min, Co., v. Doe 82 Fed, 45 p. 54. :

See Eureka Consol, Min., Co, v. Richmond Min, Co., 8 Fed, Cas. 819,

WHAT CONSTITUTES 4 VEIN OR LODE:--

The usuel definition of & vein or lode is an aggregation of
minersl matter containing ores in fissures of rocks.

Waterloo Min, Co., v. Doe, 82 Fed., 45 p. 54.

4 vein or lode as used in this statute applies to any zone or
belt of mineralized rock lying within boundsries ¢clearly separating 1t
from the neighboring rock.

s

Iron Silver Min, Co., v, Cheesman, 116 U.S., 529, P. 531.
Eureka Consol. Min, Co. v. Richmond, 8 Fed. Cas, 819

e

Stevens v, Williams, 25 Fed. Cas 40, ,

Memmoth Min, Co. v, Grend Centrel Min. Co., 213 U,S. 72, p. 77.

39 occurrence of ore, usually disseminated thru a gangue, or
veinstone, and having & more or less regular devalopucnt’tn length,
width and deptg. 4 vein end a lode are, in common usage. essentially
‘the same thing, the former being rather ?hc scientific, the letter the
miners' neme for it (Century), See Lode, Fissure; Fissure vein,



= N S — - .

.

The filling of a fissure of fault in & rock, particularly if
deposited by aqueous solution., ¥hen metallifercus it is called by
miners & lodej when fililed with eruption material a dike. A bed or
shoot of ore parallel with the bedding, Called also Blanket-deposl ¢.
(Btendard) A erack in rock filled by mineral matter deposited from

solution by underground water, A lode (Webster),

4 yein or lode as used in the law applies to any zone or belt
of mineralized rock lying within boundaries clearly separasting it from

the neighboring rock. (Iren Silver Mining Co. v Cheesman, 116 U.,5.,

P, 5381; Memmoth Mining Co, v. Grand Centrel Mining Co., 213 U, 8, P, 77),

Vein or lode does not mean mnrgly a typical fissure or contact

vein, but sny fairly well-defined zone, or belt of mineral-bearing rock

in place (Csst Tintic Cons, Min, Cleim, In He 50 Lend Decisions, p. 273).

A comparestively thin sheet of igneous rock injected into a crevice
in rock, When this intrusiom is lsrge it is cel led & dike (Webster).



MEMO RE MORNING STAR 4/28/45

Bill Evens called and told me that in conference with Fennemore
he had just learned for the first time that Molson had at one time
offered to make a vertical side-line agreement with the Morning Star. and
on all ore mined or to be mined from under the Morning Star,; to pay to
Mrs. Woods her regular 10% royalty and to pay to Forcey et all \Lessees)
either 10% of the net value or 5% of the gross value of ore mined from

both claims,-whichever was the greater.

Evens thought that altho this offer had since been withdrawn it
might again be renewed and should merit serious consideration asnd I was
inelined to agree with him provided Molson would also agree to pay to
botﬁ Mrs. Woods and the Lessees a stipulated minimum rental or royalty
perhaps $100.00 per month to each. Evans wrote Tubac to that effect.
and something may be worked out, but meantime we are to go right ahead

preparing for the trial and plan to leave Sunday May 6th for Tucson.

A practical advantage of the compromise would be that the Pure }
Gold could then use the extension of the lower‘adit which passes thru the |
llorning Star ground to get at all of their ore instead of following down

along the dip of the vein which would involve very expensive development

and mining.



49%
7Y

EXTRACT FROM LETTER TO ELLINWOOD & ROSS
FROM FENNEMORE, CRAIG, ALLEN & BLEDSOE
DATED MARCH 15, 1945.

l. MRC certificates of assays and weight
certificates with settlement sheets covering ore extracted
from within Pure Gold vertical sidelines;

2. MRC assays and certificates of weight,
but no settlement sheets covering 498 tons of extra-
lateral ore delivered to MRC, but later milled by our client
at the Tucson Ore Milling Company;

3. Jacobs Assay Office certificates of assays
and public scale weights on daily samples cut on crushing
platform by Jacobs, and grab samples by Mr. Ewing, or one of
the foremen, cut from ore directly after mining covering 574
tons of extralateral ore delivered directly to Tucson Ore
Milling Company;
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4, Photographs showing the apex of the vein out- [~

cropning on the ground before any material work was done;

5. T. N. Stevens' survey plan and vertical
section A-B on scale of 1" - 10';

6. Plan and vertical sectlon C=D with the geo-
logy and vein structure superimposed in color on a scale of
1" - 10';

7. Plan of the foot wall on the adit tunnel
level on the scale of 1" = 10';

8. Vertical east-west section along the plane
of the common sideline showing the positions of the hanging
wall, foot wall, and Mogul fault on a scale of 1" - 10';
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9. U. 8. Land Office Mineral Surveys for 67
R

patent of both claims; and

10, Report by U. S. Geological Survey with a
plan map showing the strike of the veln and geology, and a

/ vertical section showing the hanging wall limestone, the vein,

the foot wall limestone, and the Mogul fault with the vein/?/
showing continually from the surface down into the Morning
Star ground. 1

|

() /
/
| —f A4
A 7 f -

jlf‘ \-;'{-ls/[«k« . 7
, /

7%

oA
&

/"

&,
!
/



In addition we have a scale model which you may
view if you wish. In addition some diamond drilling has been
done within the vertical sidelines of the Pure Gold claim and
records on this are available.

We will desire that your clients produce such docu-
mentary records as they have showing ores recovered from the
Morning Star property and the location from which recovered,
any engineering maps or reports on mineralization within the
claim, their records of ore shipped and where it came from
and any maps or other documents of their workings showing
assays, drilling holes and the logs of their drill holes. In
this connection we understand your clients have done consider-
able drilling on the property both vertically and horizontally
and we will desire to examine the records of the results of
these drill holese.
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SUGGESTED LIST OF EXHISBITS BOR MORNING STAR TRIAL

taken by G.M.C, 3/7 and 3/8/45 with captions.

Survey Map of Morning Star Claim (defendant)
U.£.G.S, Map and Text SR .
(

Stevens Survey Maps % )
Survey of Morning Star on 1" = 25' scale (must be identified)
G.M,C, Map blumprint to be revised from (4).

New mep of Morning Star & Pure Gold, scale 1" = 40' to be prepared
by G.4.C, from U.8.G.7, Map & Stevens Maps. '

bl

Log of Morning Star drill holes.,-to be prepered and identified by Forcey
if data is available.

Record

of Morning Staer production and shipments,-to be prepared by Forcey

if necessary. None of this ore was mined from vein which is alleged to
heve apeged on Morning Star Claim so far as I know.
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,\,\/» oo April 4th, 1945

Mr, -William A, Evans’

e/o Ellinwood & Ross, Attorneys
Title & 'Trust Building
Phoenix, Arizona

 Re: Morning Ster (¥orcey vs. Molson).
Desr Mr, Evans: A
I have ecarefully studied your letter of March 27th, sddressed
to Judge Darnell, I have also reconsidered all technical phise-A
of this case in the light of information obtained at our March 23rd
conference in Tucson on which occasion the defendsnts o;plnincd '
their theory and permitted us to examine their exhibits, 1:01@415;

certain survey maps of which I obtained prints on March 3lst.

The dorehdentl will aim to eonxinee,tho'Oourt thati=-

\

(1) They had the apex of a vein of scheelite ore with
quartz which outcropped in part on the Pure Gold Claim es
shown by photo, survey maps and model,.

(2) That this proved to be a well defined vein (heroin- 
after referred to as the "trespess vein") whose outerop erossed
the common side line about 280' from its east corner with a
strike of about north 300 west and a dip of some 456° to the
southwest. This vein was followed down along its dip at the
point of trespass for a distence of 93' from the surface and
developed for a totel length of 420' along the outcrop whiech
was traced for 270' on the Pure Gold and 1850' on the iorning
star, | “ |



e, WeLi4en 4, Bveis

Re: Morning “tar (Forcey va. Molson)
Epril 4th, 1948 ¢
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(8) That this vein with a width verying from 5 to 40' i)
had a well defined henging wall of "dark lime-stone” as shown f
on their maeps and photos and this hanging wsll near the point
of trespass wes for & short distence close to and parallel with
but g;g;ggg,ggggg the common side line, Thia‘haaging wall was
barren of values as proved by their assays while all of thg-
elleged vein carried a substéntial percentage of scheelite,
even theﬁgh the commercisl ore was limited te shoots and

\

pockets, : )

(4) Thet this vein had a well defined foot wall of gray
limestone. also barren of velues, below which lay the breceia
and e¢rushed material eonstitut!ns the gouge of the ilogul fault
that cen be traced for several miles., In the gouge of this fsult
zZone was f;und_the erushed sranlte and breceia with solid granite
on the ot wall,

Proof of all of these contentions has been curirully preparid
and sgould'be very convineing especially when tlluntratcd‘by thu
model, which will be expleined and verified by Fennybaker, Holson
end Ewing. As matters now stand gnd regardless of uﬁcthcr or not
their claims conform to the facts, I fesr that the defendsnts would
gimply overwhelm us by the'bteponderanoe of their testimony and cxhtbttn.‘f

L

It is not clear to me why the defendants in their Answer to the
complaing state thet there are located on the Fure Gold Claim "numbers

of veins, lodes or ledges containing valuesble minerals traversing the



Mr, William A, Evans
Re: Mornidg Ster (Eoreoy ve, Molson)
April 4th, 1945

same easterly end westerly and thru end beyénd its east end line,”

' Tbey have spparently prepared no data or meaps partaining to any

other than the ebove described trespass vein and if any othor
parallel or nearly parallel veins actually exist it is hnrdly
péasiblo thet they could be so located (in view of the locati on of

the Mogul Fault) as to ¢roess the east end line of the FPure Gold einil.

¢

However, this quoted stetement would seem to be of little im-
portaence if they can substsntiate their claims regarding the trespass
vein and show that, where outcropping on the Fure Gold cleim it wns.
entitled to extra-latoral‘rtghts by virtue of which they have legally
mined what they term the "extre~latersl ore" amounting eltogether as
per their figures to 1072 tons with sn average grade of 0.927% W.0g., '

In rctcronoi to your il (pages 1 thru 6 of your letter) it is
evident thet the fact that the alleged vein does not cross either
end line or'thu Pure Gold Claims has no bearing on its citraulttornl
rights and in thin rgapoct my own study of the law had led me to rgcch

T o e SR, Wl L e P A T TR AR

@& similar conclusion, meinly based on the decision of the U. 8. Circuit i

Court ot Appeals in the case of Work Mining Qw Co., ¥s. Doctor
Jack _If_g_g 194 Federal 620-629,

Commenting on your opinion regardinsvthc possibility that we
‘might show that the alleged trespass vein crossed both the morth
and south side lines of the Pure Goid Claim, I might say that after
carefully reviewing my'ncmos I do not believe that we could possibly



Mr, Williem A, Evens
Re: Morning Star (Fnreey vs. Molson)
April 4th, 1945

meke such proot; except at prohibitive expense., The strike of the
Mogul fsult and of the alleged vein swings shnrply tourd the north
near the west end of the outerop and if the vein extendod far tnbugh
in that direction it should cross the north sigc'linc rether then the
west end line of the Fure Gold elaim, However, ngé.op guleh runs
north thru this claim about 600' from its west end and the sides of D
this gulch are covered with loose overburden and talus whieh completely A
mnska‘tho outerops of ro&k. ¥While I ncver'egrefully exuminéd the sur*‘
face on the west of this guleh it 4id not appear that any vctnlouxﬁ
cropped in this ares and even if sush @ wein were found it probebly
could not be identified ua/a continuation of the tra:ﬁanl vcin'uhlaal

~ the entire length should be trenched and the outerop more or less con-
tinuously exposed, |

1 have obtained & copy of the patent survey of the Pure Gold eleim
and note thst the originel discovery pit was located along the center
1ine of the cleim &t & point 350" west of the east end line, The vein
(if any) on which this étaoovery was made has obviously no eonhsotioa‘
witg the alleged téeapasn vein ang therefore from your study of tﬁo
law, the legal effect of proving that the trespsss vein c¢rossed both
side lines of the claim would appear to be hil.

Complainent's Argument snd Froof:--

Now it has been and stili is my opinion thaet the scheelite in
8ll of this ares oceurs as replacement deposits in the wide band of
crunhod and shattered limestone thet is found along the hanging wall

il




Mr, Williem A, Evans
Re: Morning Ster (Forcey vs. Molson)
April 4th, 1948

of the Mogul fault and thet mearly all of this limestone which I
shell term the minerslized zone is more or less homogeneous in
character aﬁd carries a small percentage of schoqltte, but that
‘nlthin this aéeq there sre certain sections which have been highly

'/ailtetfiod 80 that gquartz and quartzite are more prpduntnant and ks

/ here the scheelite has been concentrated to a point where in some

; places it constitutes commercial ore, which ore was actually found
and mined in poekets or kidngys associated with vugs end fissures in
the rook, These areas may be termed the ore gzoneg and aovorél of
them will be shown on the map of the surface of the two claims which

I am now preparing.

‘ Aotunll;. I boliovo that we can show that the trespass vein.
differs from its foot and hanging wall only to the extent that in .
thet particular erea the rock is more highly silicified and dotted
with vuge and fissures, one of which last i.s particularly featurqd
in defendsnt's meps and model. The trespass shoot of pay ore was
much shorter them mepped by defendents and the ore pinched out ebout
35 to 40" below tno)ourraco. ‘Ir any pay ore was found 1§_thilluwer |
drifts end crosscut. it seems to have been only in small, detached

pockets which were not connected with the main ore-shoot.

It is etgﬁiricant to note that all of the defendant's exhiMi ts
. ropresinyed only the conditions in the immediate vicinity of iho
trespass, for if they had mapped & larger area they would have
‘boon obliged to show other deposits of ore which occur under;
'stmilar‘gtolostcnl-and physical conditions) notqbly'at the R}vera;

P



Mr, Williem 4, Evens
Re: Morning Star (Forcey vs. Molson)
April 4th, 1945

/

workings snd inclined shaft in the uorning Star claim,

I believe that we can shov that uothing glves th- trecpata vein
"an individuality whieh, npart from other dttrcranaua. clearly dis~

tinguiches 1t from the neighboring rock? This quotation from the case

of U, 8y Mining Co. vs, Lewson 134 Federal Vﬁﬁ. and tha balance of the
decision quoted on page 10 of your letter may be made, along with
other similer citations, the basie for e cleim thet the entire area
of silicified limestone on the hanging wall of the Mogul fault has
been so anaffared énd mineralized "as to coﬁvdrﬁ it into a single
broad vein or lode", in which case it obviously extends over a large
portion of the surface of the Mornihg Star,

2

However, in the particulsr case of the trespass org body we shall

have to admit thet the ore zone in which the shoots or pockets of pay
ore oceur does take the form of an elongsted lense which,~while 1t

1e not nearly so well defined as claimed by the defendants, may be
held by the Court to conﬁtituta & vein, ledge or lode within the

~legal meaning of the term.

s

To meet ghat sltuation, 1t seems most important to produce con-
¢lusive evidence that the outerop or apex of that particular ore body
itself extended for a considersble distence across the common side

line where its higher portion was found om the Morning Ster, which is
the senior location,




Mr., Williem 4, Evana | s s i
Re: Morning Star (Forcey vs. ualnon)

 April 4th, 1945

It is very aignifieaut ana ¢ oanuider very suspieious that the

defendant has shown in maps and madal theyqtha ﬁﬂﬁ&tng wall of the

alleged vein almost exsctly eotneidcé‘tar & considerable distance

with the common side line of the ¢laims although atranio to sny'ttf

never ictunlly’oroouod thaet line by even so much as an inech,

Now, it is my distinet recollection that in May, %Wlﬁv*d!hll.ihl

rim of the trespass pit was en%y 3 or 4' over the 1tnnq-nnttriaaguimtkaj’iv

wes to all eppearences pay ore, snd was so designated by the operators
was plainly visible on the south rim and wall of this pit in the

Morning Star ground snd even today, mhnh ﬁhe trespass pit hes inveded f:

the Morning Stag to the extemt of 10' on the surface and 16' some=

what lower down, there are patches of what appesr %o be similar pay

ore showings at points along the wall’ar the pit end slong the iur~'
face farther up the hill to the south, all of which the defendants
designate as the barren henging well of the vein,

Unfortunately I never hgd the opportunity to test by lamp or :
sample any of these showings, and theipr importance was not appagiuti
until the thoéry of the defendant was expleined to us in Tucson, hi&r
1t would now eppeer thet a thorough exauinatian of thia‘hangingﬂaall

would be our best procedure, and that the testimony of witnesses who >
'were on the ground before the defendant broke scross the line and

destroyed the original outerop may have even sioattr iuwortaneo. ,
No doubt the defendents failed to find ore at one or more particular

points alonz the side line but they 414 not pretend to have sempled ,  ’
thie continuously along the aree where it is now caved snd where the 7"'~

/
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Mr, Wlll&nu 4, Bvans
Res Morning “tar ( Forcey vs. Molson)

dpril 4th, 1945

ﬁyizouterop was direcgly sbove the stopes from which the dxtrgnl‘
lateral ore was mined, end their photographs in contrast with mine '
show the hanging wall of oat'poektt of ore and not along the length
of tho'allsgtd vein,

This situstion is discussed under (4) on pege 17 of your letter |
of Mereh 27th end it is my understending thet the Pure Gold operators Bt
would not be entitled to esny extra-lateral rights slong the ag.g..gg5' :

extension or dip of the vein __pg_w ihe entire length where its

original apex ££.2!E££22.!£l.llll_.!!,JBS.ESEIB!.ILSE.LLB!. ‘G‘“llll
this would mean thet Molson hed no 105;1 right to most of the cztra-

‘lateral ore which he hse mined to date and thet he could only eou~

tinue mining at the west emd of his present workings where I under

stand that very little pey ore was left aside from what may hdic re~

. gently been developed by the drill holes.

If you and Judge Darnell should sgree with the legal effective-
negs of the proof which is outlined in thi? letter I strongly re-~
commend that our case ghould be much more thoroughly prepared bcrﬁrb. ’
we go to triel, meinly thru a careful and complete testing of the

' hanging wall area of the trogpass ore shoot condueted by lemp and,

in the more important places, by cutting and anaaytna samples.

The maps which I am now prepering would be & great deal more qu." .
vineing if they could show the actual records of teste or essays of e



Mr, Willill 4, Evans : ; ik , g p :
Re: Morning Star (Forcey vs. Molson) i :
Apl‘il 4th, 1“5

of ssmples and the verbal testimony of our.witneasa- should also be
supported by au&h returns i{f we expect to defeat the contention of

our opponents, I r§5rot thet substantielly more ezpensc‘wili havo to
be incurred then I haﬂ assumed before our conference in Tuesen,, pnntt- 5
cularly since I ég&i that 1t will now be aaaoutial to ensaso at 1elnt
one other engineer as en expert witness who should take part in the
1amm»ng and uampnng of the surfece and unaergrcmd workings.

.

?1ualiy. L wish. ta refer to the damage done to the surface ot the L
Morning “tar 2laim far whteh there was absolutely no wrrrant 1n law,
This was not ncgtiunca in our complsint whiech was drawn up et & time
when the soush rim of the trespase pit extendea;to 8 maximum of 4'

over the line and only for & length of some 30', involving perhape
g ; 3 ( 4
100 sq. ft. of surface,

l

sxnpg‘thut date, the defendants, thru'tailuyc to support their

 workings, hsve ceused tﬁc swrface of the Morning ®ter to cave far

2 length of 82' and to & maximum distance of over 10' beyond the
glde line so that some 700 sq. ft., of surfece rock has now fallen |
into the pit and it is prectically certain that there will be more
caving in the futuba. Th;s can properly be stated to aetraét‘rroi
the value of the Morning ©tar as it will meke further mining in hat

area more difficult and expensive.



