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r. William A. Evans' . 
c/o El11n ood & Ross, Attorneys 
Title &'Trust Building 
Phoenix, .Arizona 

Re: Morning ~ 

Dear r. Evans: 

14ay 15th, 1~45 

I am enc losi ng herew! tb tw 0 copies of account in ,.connection 
with the orning ctar Trespass Suit. 

I am very ,sorry that· thi s contrOversy bas been so much more 
expensive than anybody anticipated, and in my own cage I find 
that I put 1n just about 15 days 1n preliminary wor!t, where I 
had antlt1pated that only 4 or 5 day~ time would be required 
before the trial. I feel that we could not possibly have gone 
to Court with ~ny chance of success if we had not prepared our 
side of the case much aore thoroughly than was originally planned 
in view of tbe very elaborate preparations ade by our opponents. 
I am sure you felt that my suggestion to , bring Flagg into the 
picture was very ell justified by the excellent sppearance 
~hieh he made at'the Court. . 

I sincerely , hope tbat a favorable decision will eventually 
be obtained from Judge Faires and would thinK it very unlikely 
that be should be reversed by the Supreme Court bo matter whicb 
way be decides. 

I "trust tha t you ill find the enclosed account to be in 
keep1ng ltb previous arrangements and tbat under the circum- . 
stances this. 111 be . approved by your clients. If tbey had 
been willing to let me make a more th6rough examination 1n MBy 
of 1944 and take samples at that time, I think that our pre­
sentation of the case would have meen much stronger and pro· 
bably they would have savedoney 1n the longrun. 

, 

G C/b 
J:!,nclosures 

Yours very truly. 
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r. ll11am b. Efans 
Ellinwood & Hoss. Attorneys 
T1tle &;Trust Building 
Phoenix rizoDa 

June 7th, l~45" 

Be: Ilorning .. tar Trespass Sui t 
Forcey v. Molson 

Dear r. Evans: 

I have just received yours of June 6th enclosing check 
tram your firm for 419.40 for which I thank you very much. 

, . 
I return herewitb y statement dated June 5th. on the 

bottom'of wbich I have acknowledgea receipt of the above 
amount, blch I understand wes paid by rs. Wood 8S her 
sba e of the cost. . 

Shoul d you desire eny help 'tn connect 10n wi th the correction 
of the'transcript or in the preparation of your brief on this 
matter, I trust tbat you ill call , upon me. ~ltbougb I imagine 
that' 'e cannot antlGlpate any decision for several months to 
come. I teel ver:y hopeful that tbe outcome w1ll be favorable. 

G C/b 
Enclosure 

Yours very truly, 



LAW OFFICES OF 

ff'~l~PO~g.!YkoQ 
8 T.!;' FLOOR TITLE & TRUST BUILDING 

WILLIAM A.EVANS 

NORMAN S. HULL 
DENISON KITCHEL 

iW!TH U . S. ARMY/ 

,..RANC IS ,J. RYLEY 

JOSE~ S.JENCKES,JR. 

EVf:RETT M . ROSS 
(WITH U. S. ARMY) 

GEORGE E . wOOO 

WILLIAM SPAID 

Mr . G. M. Colvocoresses, 
Luhrs Tower, 
Phoenix, Arizona. 

Dear Mr . Colvocoresses: 

~ent.4,~j'O?lg/ 

June 6, 1945. 

Re: Forcey v. Molson 

EVERETT E . ELLINWOOD, 1862'1943 
.JOHN MASON ROSS, 1874-1944 

We enclose our firm check payable to your order 
for $419.40 representing one-half of your statement for ser­
vices and expenses in the above-entitled case. 

This payment is being made on behalf of Mrs . 
Wood, as we have not yet received from the lessees their 
share of the costs. We will send the balance to you as soon 
as we receive it from t he lessees. 

Would you be ki nd enough to acknowle dg e re­
ceipt on the enclosed statement and forward the same to Mr . 
Darnell at Tucson . 

WAE - GRH 
Enc 

cc: Mr . Darnell 

Yours very truly , 

~
LL N1JI/O OD & 

By /J 
~ 

ROSS, 

aL:-
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r. 1111am A. vans 
c/o Elllnwoo4 &. B,oss. Attorneys 
Title & Trust Building 
Phoenix, Arizona 

· Re; Forcer v. olson 
Moraing Star Trespass Sutt 

Dear Evans: 

• thanK you t"or your favor of the 18th 'fIltb which 
you enclosed check tor 4l~.40 entlrely canplett ng the 
payment o~ my account for ~ervlces and expenses in accor­
dance wIth tbe above litigation. I note tbat th1s last 
payment was made on behalf ot tbe lessees. 

- I shall be mu~b Interested to learn of any further 
developments 10 c0nnection with this matter, and you lila, 
perhaps wtsb me to cbeck over the transcript of my testi­
mony before you prepare your brief. 

lt~ . personal regerds. 

fours very truly, 

<lYC/b 



WILLIAM A . EVANS 

NORMAN S . HULL 

* DENISON KITCHEL 
F"RAN K .J . RYLEY 

* .JOSEPH S . JE.NCKES , JR. 

* EVERETT M. ROSS . 

GEORGE E . 'NOOD 

WILLIAM SPAID 

'* IN MIUTARY SERVICE 

~!!llodd() 
BT!:, .LOOR TITLE & TRUST BUILDING 

Mr. G. M. Colvocoresses 
Luhrs Tower 
Phoenix, Arizona 

June 18, 1945 

Re: Forcey v. Molson 

Dear Mr. Colvocoresses: 

EVERETT E. ELLINWOOO . 18f5Z - 1943 
JOHN MASON ROSS , 1874'18~4 

We enclose herewith our check to your 

order in the sum of $419.40 in payment of the bal~ 

ance due for services in connection with Forcey 

v. Molson. Enclosed payment is being made on be-

half of the lessees. 

WAE:RLJ 
Enc. 

Very truly yours, 

ELLINWOOD & ROSS 

B~=--dL~ 
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cop Y - - --

George "R. Darnell 
Tucson, Arizona 

Dear ~r. Darnell: 

/ 

401 Chapman Building 
Fullerton, California 
October 16th, 1944 

hnclosed is the preliminary report of the Geolo gical f urvey 
on the Maudina and lvlorning Star Mines. 

This report is not correct as far as the ~ure Gold claim or 
the Maudina wor kings are concerned. Their cross section A*A' is ? 
the wrong geological set-up of the workings . h very en eineer that 
has been on the property has agreed except these USGS Engineers. 

[

The last work of the Maudina was to dri ve a thirt 'T -two fu ot 
tunnel on our property and ttlen make a s eventy foot crosscut . 
Some .75% ore was taken out but t heir plant at Tucson could not 
tandle the ore and the work has been stopped . 

This report is unfavorable to us and it wi l l mean more 
work. Maudina ha~ recently been surveying their workings. 

Very truly yours, 

/s/ H. G. Henderson 
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r. 111iaM • Evans' 
c/o llio ood & Ross, Attorneys 
Title &)Trust Bu1ldlng . 
Phoenix, r1zona 

Dear IIr. vans: 

Re : Morni DPi....ll!!:. i ne 
Forcey ~. Molson 

November 1st, 1~44 

Replying to your letter of October 31st on above subject'with 
bich you enclose Mr; Tubach's letter to you of October 30th, whtch 

is h.rewlth returned, I ~11l say that I can estimate fairly accurately 
the amount of time and expens involved 1n making a com~lete study ot 
the conditions at the orning Star tne sDd preparing to give testi­
mony 1n a sutt 1nvolving the apex rights and trespass on the Korning 
~tar property by the Maudlna MIning Company. I will agree that for 
services ana expenses as above my charges will not exceed the sum of 
350.00. but this does n~t include services and expeDses which may be 

required in order to attend the trial of the case and t€stlfy. This 
latter underta~1ng I should only ~lsh to accept on a per d1um bas1s 
ith charges of 100.00 per day and ~xpenses, since it is impossible 

to determine bow long such a trial ay last. Under ordinary circum­
stances I should assume that it would 'not require my presence for e 
period of more than two or three d~ys, but from past experience I Know 
that proceedIngs of this nature are often drawn out through no fault of 
the attorney' or '!IIi tnesses and I assume that I may have to submi t to a 
fairly lengthy cross-examination and also to give rebuttal 35 well as 
direot testimony. 

I e1so aCknowledge your letter to me of October 27th on tbe above 
subject. enclosing a copy of a letter written by H. G. Henderson to 
George R. Darnell t dated October 16th and w1th wbich there as enclos­
ed e copy ot the report of the U. S~ Geological C'urvey sim1lar to 1be 
one which I bad already obtained tram WashIngton and to bleh I re­
ferred 1n my letters to you of October 27th and October 7th. I agree 
w1th r. Henderson 1n believing that considerable work wl11 be involved 
in preparing the case for the orning Pter Company as the 1ssues are by' 
no means simple and the geological conditions are decidedly complicated. 
altho I st111 Bee no reason to change my original opinion 1n respect to 
the rights of the o~nerc of the Morning ftar. 

~hould your clients desire to have me go abeed with the technical . 
preparat10n of this case on terms ontllned in my letter ot October 7th. 
end mod1fied in this present letter. I will endeavor to exam1ne the 
property end complete my preparation aome time between the 15th and 25th 
of this month. as the balance of my time 1s pretty ell taKen up with 
other wor~. I will ask that an advance fee ot 250.00 should be sent 



1Ir. \Vi lIt •• A. Evans 
lfovetnb8r let, 1944 
Pege 2 

me to cover expenses ant) a:pply on my 1'1nal account fo.r service:8 
which w111 be l' ndered after the t~lal of tbe a&s'$ has been com ... 
pleted'lt 

I 8a n~1o&1nS an ~tr8 OQ~y or this le.ter whioh you m1gbt .sh 
to forward to Ar . Tubaoh. Also I a r~t.urnlng r. Henderson'e letter 
to Mr. Darnell, of bioh a oOllY bas been made in my ott1~c6. For the 
tIme being! wtll retala 'the duplicate cOPY' of tbe Geologioal Survey 
Report unless youcles1re to have Ita do otnerw1se. 

GMC/h 
Enclosures :3 

Yours '1e-n truly, 
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8 T.!:' FLOOR TITLE & TRUST BUILDING EVERETT E. ELLINWOOD .IssZ-1943 

.JOHN MASON ROSS, 1874-19-..4 

WILL IAM A. EVANS 

NORMAN S. HULL 
* DENISON KITCHEL 

FRANK ,J. RYLEY 

$~s#'~ 
* .JOSEPH S • .JENCKES, ,JR . 

* EVERETT M. ROSS 

GEORGE E . WOOD February 16, 1945. 
WILLIAM SPAID 

* IN MILITARY SERVICE 

{ 

Mr . G. M. Colvocoresses, 
Luhrs Tower, 
Phoenix, Arizona . 

Re: Forcey, et ale v. Molson 

Dear Mr. Colvocoresses: 

It now appears possible that the above case 
will be tried some time in the latter part of 1mrch or early 
part of April and we have authority from our clients for you 
to make further investigations in preparation of your testi­
mony for use at the trial. However, we are limited in the 
amount of expense we are authorized to incur and would, there­
fore, appreciate your keeping in touch with us as to the work 
you do so that we may stay within t he limits prescribed. 

As you appreciate fro m the pleadings, the defen­
dant is claiming rights to a vein alleged to apex within the 
Pure Gold claim and to extend across the common side line into 
the Morning Star claim. It is our understanding from conversa­
tion with Mr. Fennemore t ha t the defen dant's claims involve 
considerably m9re than the rights to the "trespass" ore body. 
The sugge stion was made that the action be dismissed, but t h is 
d id not appear to inte rest the defendant, the reason being, 
according to Mr . Fennemore, t ha t t he defendant desired to have 
apical rights established whi ch would permit him to mine a 
great deal more ore from t he Morning Star claim. We would like 
to have you bear thi s in mind in connection with your investi ­
gations in order that we may be prepared to meet any conten­
tions which t he defen dant mi ght make. It mi ght be possib le 
to ob tain a court order requiring the defendan t to p ro duce any 
maps he has showing t he vein with respect to which he is claim­
ing apical rights and sampl es, assay records, reports and 
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Mr . G. M. Colvocoresses, 
February 16, 1945, 
Page Two . 

other data wh ich he intends to rely upon to support his conten­
tions. It would be a good i dea if you could let us know just 

X wha t information along these lines might be helpful to you so 
t hat we can include the sarr£ in a motion requiring the defendant I to produce . 

/ Yours very truly , 

WAE - GRH 

cc: Mr. Darnell 
Mr . McFall 
Mr. Tubach 

ELLINWOOD & ROSS, 



WILLIAM A.EVANS 
NORMAN s. HULL 
DENISON KITCHEL 

iWITH U. S . ARMY) 

FRANCIS J. RYLEY 

8 T.':' FLOOR T ITLE & TRUST BUILDING 

3£;;~Juc;SJtUjo1ta/ 
EVERETT E . ELLINWOOD. 1862- 19 4 3 
,JOHN MASON ROSS , 1674-1944 

,JOSEPH S. JENCKES.,JR _ 

EVERETT M. ROSS 
(WITH U.S. ARMY) 

GEORGE E. WOOO 
WILLIAM SPAID 

ffi r. G. ~ . Colvocoresses 
Luhrs Tower 
Ph oenix , Arizona 

Dear Sir: 

',. e a re enclos l n e; a cn eck of the l.~ orning Star 
IJlining Comp an y for ',rl 125.00 to ap p l y on services ren­
dered in the case of }orcey et al vs. Molson. 

Very truly yours, 

ELL IN'·~~OOD &~ 

Byfl /f ;{. 

ViAE:DV 



r. L. M. Foree1 . 
orning Star .ining Company 

P . o. Hox 25 
Oracle, rlz.ona 

Dear Jar. orcey: 

Karch 3rd~ 1~45 
. , 

I ackno ledge y~ur letter or eb~uary 2ath and very 
much pprect te tbe hoep! tell t1 which both you and IIrs.· 
Woods otfer m~ at Oracle. Unless SOEleth1ng very unfore­
'seen pr vents? Mr. ' i ll.er nd I w111 arrive at tl1e r no11-
bouse sometime 1n Ule early 6fternoon of Tuesday, arch 6 • 

r sb to tbank you for the MornIng r tar lntng Company's 
cbeck tor ,,125.00 'recently re-ce1ved tbrough Yr. va.DIS_ 

Reterrl ' to tne ' last par graph of your letter I bellev 
that 1 met one or the ' locel anglo ers wben I visited tbe aiDe 
be:t'o~e and I should be very glad indeed to have en opportun1. ty 
to again 'discuss tbe 81 tuat10n w1 th .1ther ODe or both ot tb •• 
I presume that we cen discuss th~s matter on my arrivsl at tb. 
ranch. There 1s some wort at the ~De whlcb I shall first 
want to carry out w1th tbe help Of Mr. iller ana Phi11p 
Rivera, if you can arrange to have bi . ~resent •. 

lth ·persofi$l regards. 

l.noerely, 

GMC/b 

\ 



MORNING STAR MINING COMPANY ORACLE, ARIZONA 

GUY G. RICHARDS 
MANAGER 

FeE. 28th. 194~. 

Mr. G. M. Colvocoresses, 
1102 Luhrs Tower, 
Phoeni x, Ari z. 

Dear Mr. Colvocoresses: 

Replying to your letter of the 26th. 
inst. beg to assure you that we will be very glad to have 
you and Mr. Miller occupy Irs. Woods house during your stay 
here. We received a message f r om Y~s, Wood informing us you 
going to do so. 

At the present time I am alone, batching 
and it will a pleasure to have some one here to say good 
morning to for a few days at least. 

We are trying to have Philip Rivera here 
to assist you but he is working at a place b~low Tucson 
and up to the ~resent time have not been able to contact him. 

Among my acquaintances in this vicinity 
are two engin~ers, one retired and one active,and would like 
you to please inform me if you think it advisable to have one 
or both of them to go over the situation with you. 

Yours truly, 

P.O. BOX 23 
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~, l 8T~ FLOOR TITLE Po TRUST BUILDING 

.J 
WILLIAM A . EVANS 

NORMAN S . HULL 
* DENISON KITCHEL 

FRANK ... . RYLEY 

.: !!!~~~ 

* .JOSEPH S . JENCKES, ..JR . 

* E.vERETT M. ROSS 

GEORGE E . WOOD 
WILLIAM SPAID 

* LN MILITARY S!::RVtCE 

Mr . G. ~ . Colvocoresses 
Luhrs TO'Ner 
Phoenix, Arizona 

Dear Mr . Colvocoresses: 

~Ea rch 19 , 1945 

EVERE.TT E . ELLINWOOD , le6Z-l g 43 

..JOHN MASON ROSS 1 1874·le44 

~e are enclosing a check for ~ 125 . 00 which is 
the amount advanced by ;il rs. 1;lood to al)p l y on your charges 
and which was received by this office today from the firm 
of Darnell & Robertson at Tucson . 

Very truly yours , 

ELLIN''.'O OD & '"tOSS 

BY~~ 
HG. :V 

~ ~ 1., l Ctd!/1 'S( -u- ~..<~ "J 

?!dv t ... ~ /7-: . 
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Mrs. ~lizabeth L. Wood 
Long, Beach " Washington 

My dear Mrs .. Wood: 

1945 

I have been intend1ng to write, you for the past week 1n 
order to again expre~s my sincere tbanks for the hospitality 
which Vias extended at your ranch when Mr. Flagg and I re­
v1s1 ted the orn1n,g Star Mine dur1.t\g the . last week. in April. 
r. Forcey wes 8S usual extremely k1nd arid e were made very 

comfortable. I only regrett~d that it was not possible to 
ren~w our very brief personal acquaintance. 

Now I am in receipt of your communication 'relative to Lt~ 
Lambert Wood. I had beard of his sad death from Earl Uiller. 
and I t ake tbis opportunity to express to you my most sincere 
sympathy .. 

Tlie saddest 'part of thi s war' is the loss of so many of our 
fine young mell who are needed ,so uch • . both in their hom.es and 
by the Hation at large. Many 'of our intimate friends have suffer­
ed a loss similar to your own. I can only feel v~ry thankfUl 
the t my only son who has been overseas for over three years. 
and is now a u1,sjor in the Engineers CQrps has so fer come thru 
all right 1n spite of having been twice wounded in North ' Africa. 
Anparently the fighting in Europe is almost over now so that we 
earnestly hope tbat he will be spared and returned to this country 
before long • . But there are still many homes "Wbich will be sad­
dened as the ar in the Pacific conti,nues to the bitter end. 

I had noted Lambert's photograph at · your ranch and l'heve 
beard him. sp-ok.en of 1n the highest terms by ell who knew hi.m • . 
I can only trust that you fina Borne c~nsolmtlon in knowing that 
he made such a splendid record durtng his short life ana gave 
that up gladly as a sacrif1ce for his country. 

I Vlas partIcularly interes ted in look.~ng over the many in­
teresting objects a t your home ~nd the remarkably 1'1ne collection 
of _ bOOKS and to not~ how thorQughly teese covered the early his­
tory of the western part of the country. The diagram of Puget 
Sound and the outh of the Columbia River with the record of 
shipwreCKs that had occurred there contained a notice that, the 
U. s. q. Peacock was wrecked tbere 1n 1841. It happens that t~e 
FeBcock was one of the four sb1ps that sailed aroufid the world 
under command of Commodore Wilkes.' My grandfather.who was then 
a Jr. Lieutenant 1n the D. S.· Navy. was serving on one of the ' 
other ships Of that squadron and mentions the loss of the }eacock 
in his diary . which also gl¥'es an account of an over-lend march 



./ 

Mrs. E1I;abeth L. Wood 
lIay 4th" 1~45 
Page 2 

that was made by a small party from near Vancouver down to the 
present site of Pacramento where tbe officers were ' erttertalned 
by Captain Sutter. If your grandfather, Mr. Lambert. was living 

, 1n Oregon as early as 1841 1t seems quite possible that our gra~d­
fathers might have 'met. I would certainly enjoy an opporton1. ty 
to ta Ik over wi th you the early settleme'nt of the west Coast and 
many other matters of mutual interest. 

The tr'al of the orning 8~ar trespass suit will be held 
ne xt wee k 1n Tucson and our 'prepara tions are . all made. Of course. 
the outcome of any pr6ceeding ot this nature 1s bound to be more 
or less unpredictable, but I earnestly hope that we may be success­
ful and eventually obtain a 'satisfactory settlement from Mr. Mol­
son and his' assoc1ates. , 

Trusting that you are e~joy1ng a pleasant summer 1n ,"Jash1ngton, 
I remain. 

Yours very truly. 

G.m/b 

. , 

, . 



At our last meal together, 

breakfas~ in Great Falls, Montana, 

Lambe,rt said, "You mus t be 

prepared for anything. I am in 

a dangerous game, but if I crack 

up, I'll still go on flying, the 

thing I best love to do. II 

cfannfud.; }am~ 



**************** * .. 
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Ifii.euttlUtttt Ifinmh.ert ~. :mJIoob 
2J:I!l1lrcly 20, 1920 - ~obemb1!r 10, 1944 

Funeral services for 2d Lt. Lambert A. Wood, formerly of Portland, 
were held at J. P. Finley & Son at 1 P. M., Thursday, November 17, 1944, 
with internment at Riverview cemetery. He was killed November 10 
in the crash of his pursuit plane at Brownsville, Tex. 

Great-grandson of J. H. Lambert, pioneer Oregon orchardist and 
originator of the Lambert cherry, he was born in Philadelphia March 
20, 1920. Adopted in 1924 by his grandmother, Mrs. Elizabeth Lambert 
Wood, northwest author, after the death of his mother. He was graduated 
from Ilwaco high school and University of Arizona. 

Wood was commissioned at Terrell Field, Tex., June 17, 1944. He 
was in the ferry transport command before going to Brownsville. 

He is survived by his father, Alexander B. Randall, Philadelphia, and 
Mrs. Wood, who lives at Long Beach, Washington. 

(Reprinted from The Oregonian, November 15, 1944) 

* 
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Last Two Letters From Lt. Lambert A. Wood to His Grandmother, Mrs. Elizabeth Lambert Wood, Long Beach, Washington 

Dearest Grandmother: 
) . 

November 4. 1944. 
Officer's Club 

, Army Field 
~_&8I~,..Wahe.-

. ''Browns vi lIe, Texas 
Today was one of the biggest and best of the flying days I've ever had. Today I 

took my first solo flight in a P51 "Mustang" fighter and also in the above ship, The 
RepublIc Thunderbolt or P47. The P51 North American Mustang is absolutely the 
sweetest airplane I have ever flown and it was a dream to fly. I only hated to have 
to come down to earth when the gas' supply started to run low. She is smooth and 
sensitive and trim and streamlined and . responds to the touch of a fingertip. Easy 
to control and take off and is in the air almost before you realize it. She climbs like 
a "homesick angel" at several thousand feet per minute. I climbed to 10,000 feet over 
the mouth of the Rio Grande where it empties into the Gulf of Mexico and put her 
through her paces in "lazy 8" and chandelles and steep turns and climbs. I'll bet no 
bird had more fun nor thrill than I did. She will dive to 400 miles per hour with 
the ease and grace of a swallow, and on landing I couldn' t even feel when the wheels 
touched the ground-though the ground was going by pretty fast-120 miles per hour. 

The P47 Thunderbolt pictured abo've is quite a contrast; she makes you feel like 
a maharaja riding on top of an elephant. It weighs seven tons and is massive and 
strong. The engine is smooth though it has nearly 2,000 h.p., but when you pull that 
airplane into the air you really know you are taking up something that is not a 
weakling but more like getting a railroad locomotive "air borne". When you cut the 
throttle on that baby she feels like an elevator going down as the nose drops and 
before you know it the air speed reads 250 to 300 miles per hour in a dive. However, 
it is quick on the controls and will turn on a dime and carries more armament than 
any of. the others and will go higher which makes it the choice for combat work at 
high altitudes. 

The landing practice we do the most 'of consists of a "circuit" or pattern square 
around the field in which all the planes fiy awaiting their turn to land-very much 
as your old horse show days-for here is where we have to show our stuff or skill for 
we are graded on every landing. If you see you are making a bad approach or land­
ing, it is your choice in the interest of safety to pull up and go around and await 
your turn again. We normally have about twelve to twenty ships in the pattern and 
it is really careful work to keep from hitting someone or .making mistakes. All of 
Pan American, Brandiff, and Eastern Airlines, Commercial U. S. and Mexican ships 
as well as Navy and Army and Air Pursuit ships all use the same airdrome. 

A big happy day for me but I'm tired and must get some rest. Tomorrow I'm 
Student Officer of the Day. All my love and may God bless you. 

As always, 
LAMBERT. 

Dearest Grandmother: 

I:;Qfa.1Weld. 
~ft.-Ft!l'pYq~p 
I:; aal Jlalli, .M4>atana. 

Brownsville, Texas 

Another grand day. Have been flying pretty steadily. Flew the P47 Thunderbolt 
today-it truly is a wonderful ship. It's got plenty of power and armament and would 
really be the ship to go into combat with. It is lovely-zooming along in these blue, 
sunny skies with the Rio Grande, a muddy, silvery color, and the blue Gulf of 
Mexico underneath and surely gives me a thrill and makes you know God planned 
every detail of this beautiful world and how lucky I am to be viewing it from this 
grandstand seat at the controls of man's highest achievement in mechanical skill. 

Everything is serene and smooth up there, away from the hustle and bustle and 
worries on earth. You are alone with God and wholly depend upon Him-you are in 
Heaven in my estimation up there and it's through God that you get there and you 
reluctantly come down only to taste the contrast to be eager to get back up into that 
serenity. All sounds queer, I guess, but that is the unexplainable something that 
makes me love to fly so much and something of the feeling you get while up there 
alone-speeding along at 250 miles per hour, free as the wind and master of the 
airplane which at a finger's touch can dive to over 400 miles per hour or climb 
thousands of feet or turn or zoom smoothly. I only hope that all goes well so that I 
can graduate in this class in the next ten days. 

Today is Sunday and would have meant my afternoon off but I drew the job of 
Officer of the Day who is guard and responsible for things on the post. I'm just as 
glad to get this in off duty hours for I won't miss any school work this way and there 
is no attraction for me in Brownsville or Mexico. 

The khaki pants and shirts arrived and thanks ever so much as I sure needed 
them and will send them back as soon as I leave here and some other things. Your 
letters are wonderful and I don't know what I would do without them-keep it up. 

All my love and blessings on you and may you remain well and happy as you are. 

Love, 

LAMBERT. 

Today I'm Officer of the Day-writing on duty. 



Lt. Col. Crawford T. Johnson Jr. 

My dear Mrs . ood-

Office of the scsI Director 
l,la1son Officer 
DS-llas 13, 'rex.as 

November 16, 1944 

•••••••••••••••••••••••• 

Young Lambert came into my life and I saw in him the 
qualitie~ that were his Uncle Lambert ' s --sincerity, enthusiasm, 
frankness in appreciation almost to the point of embarrassment, 
love of home and family- - a graoious, humble Christian . 

How proud I was of his feeling ~oward me: How often I 
pray that I may be worthy of it . We are p~oud of him nd We shall 
miss him just as we miss any /loved one who goes away ofi a trip. 

Me look forward to our being reunited and whi e that 
loved one is away we try to carryon our own lives as he ~ould 
have us and try to do those things that he would be dOing if he 
were here . 

Wi th much love J I am 
Sincerely, 

Crawford 



'" 



Lt. Kenneth I. Scheibel 
755 Tit BH. 

&PO 46" 
New York, Hew York 

uu,y 19 D~O. 44 

Dearest IIrs. Wood, 

Yesterday the letter came telling me about Lmabert, ., beloved 
brother. 

&nything I could attempt to write or say, I know, would ~all 
miserably short o~ its goal, in even trying to comfort, or praise o~ one 
we all loved dearly. 

How could we help but welcome him to our hearts' His generosity, 
o~ himself and his material things, his courage, rriendliness, his dislike 
or pretense and the artificial, modest unassuming charm that was Lambert 
endeared him to many--in all walks. 

·'fh!s is whatweWfil DIlss. bd tMs is what I aspire to. 
Lambert opened rq eyes to many tMngs. I learned a lot ~rom him. ~o 
emulate him is to live the clean lite, to tight the good tight. And 
.ore than one time I learned he was a righter--physically, mentally and 
morall.,.. 

Yhe world will miss the Lmnbert Woods, all the Lambert Woods, 
because it always has and always w!ll. And it is the Lambert Woods, who 
will always be desperately needed, because it is they who seemingly 
make the sacritice for their tellows. In the last generation, this one, 
the next one, until kingdom come, the Lambert Woods reach~or the stars, 
and in so dOing, 'lead and inspire the weak, the sick, the unrighteous, 
to steer their ships on the true course, to seek true triendship, to 
help the man who's down. 

bd because they le8:9- ' others, they thus become a t -rue yardstick 
in the measure of human worth: In<i also a mirror ror the rest ot us to 
re~lect our own worth, or lack of it. 

And Lambert, my dearest, truest ~riend, waa allot this. IIy 
own blood relations, and rqsel~, recognized and proclaimed this Wherever 
we were with Mm--Oregon, WaShington, Xebraska. When he was with us, he 
was one ot us. Rough, grut~ old men were disarmed in bis presence and 
believed him one in a million. 

But you know Ms values. I am a poor one to tell you what 
they are. I merely remind you that everyone, by the thous ands, know 
that too. What a man's friends , think .2! . .him, ,~ !!!,!!.. 

May Goa grant that the rest ot us are worthy to have called 
ourselves Lambert's friends, his loved ones, and the ones who 
spiritually tollow him now, his knowing wisdom, sense ot tair play, and 
search tor the right and true--no matter how hard the right. 

So we carryon the struggle where Lambert gave us the mantle, 
now rededicated to all that he was, and 1s now o the rIght, the tJlUe, 
the kind, the gentle, and the Godly. In these, Lambert haA no peer. 

Kenneth 
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10/4/44 

MEMO RE MORNING STAR MINE 

Bill Evans of Ellinwood & Ross e:?alledthis afternoon to say that 

trial of this case would probably be set in the near future and that the 

Morning Star people claimed that about 600 tons of ore bad been illegally 

taken from their ground. 

Called Evans' attention to an item in tbe "Mining Journal" of 

August 30th, page 20 which mentioned maps and technical report on the 

Maudina and Morning Star Mines recently completed and now on file in the 

office of the Arizona Bureau of Mines. University of Arizona, Tucson. This 

report was made by, or under the direction of Joralemon and copies sho uld be 

~ obtained and examined. Evans will try to secure same thru their Tucson 

Att orney • 

The Fennimore Firm of Phoenix represents the Defendants. Before 

case goes to trial and in preparation for same I shou1d:--

Obtain patent survey notes from Land Office; 

Examine above mentioned report; 

Make another examination of the Mining Claims and carefully 

measure the excavation for which trespass is claimed and esti- -

mate tonnage of ore taken therefrom, also obtain if possible 

gross and net value. 

(4) Check reference to Apex Law, especially definition of "vein" and 

obtain illustrations from text books on geology or other 

publications. 

In reference to legal points consult U. S. Mining Statutes annotated 
los-a 

by Thompson, page 131, Lawson vs U. S. Mining Co.; also page 132, 154, 
J\ 



Morning Star Memo 
10 /4/44 

page - 155. and 160. 

Note also Bulletin 94, D. S . Bureau of Mines. -

Shheelite is CaW04 (W03 = 80.6 CaO - 19.4%) 
a.d~ 

Kemps' Classification of Ore deposits ~~e en Form (Based on work of 

Van Cotta and Prime); Ore Deposits of the U. S. & Canada by J. F . Ke~, 

1906 Edition .~ . JfJ-/, 
I. Regular Deposits 

A. Beds 

B. Veins 

a. True (fissure) veins 

b. Bedded veins 

c. Contact " 
d. Lenticular It 

II. Irregular Deposits 

Q. SYB@~~t1Bfter ~Vf}~ 
a. Recumbent f/ 

b. Vertical 

Impregnation (Disseminations) 
(~~) 

In describing certain replacement ore bOdies~J. P. Wallace 

in tre a tise on Ore Deposi ts says "The ore bodies are not found in veins 

at all" ~ ••••• Oftentimes they succeed one another in depth with barren 

ground between" •••••. They vary greatly in size , and shapet! •••••• Some-

times they assume an irregular Circular or dome-shaped form; at other 

times they are lens-like and not infrequently they are so erratiC as to 

defy definition." 2 



? 
I 

' . ' 

Apparently the ~ orning Star was the senior location or in any 

event it was patented long before the Pure Gold. There will probably 

be no serious dispute as to the locations of the side line nor as to 

the fact that the apex li.e. highest point of that particular ore body) 

was found on the Pure Gold Claims. but the que stion as 15 sue will be 

whether or not t his ore deposit is a vein or lode within the legal mean­

ing of the term or whether it is a kidney or pocket of irregular shape 

and without the true characteristics of a vein such as strike, dip or 

walls. This last will be my contention. 

In U. of A. Bulletin . Vol XII. #2 Eldred D. Wilson mentions on 

pa ge 33 that there is a vein of scheelite ore on the ~orning Star Claim 

with strike N 650 Wand dip 500 to the south west and he described the 

outcrop as having a length of 125' with a maximum width of 50 and s~ys 

that the foot wall is a well defined fault fissure. 

This vein is the location of the up per or east working on the Morning 

Star and its extension to the northwest would carry it past the trespass 

point some 200' to the south. Moreover its further extension unless 

faulted or ch anged in course) would carry it across the nOEtb side line 

of the claim so that in the interpreta tion of any apex rights on that 

particular vein the side lines would become the end lines in accordance 

with decisions of the Supreme Court and would have to be drawn parallel 

and carried down vertically in which case Pure Gold could have no extra­

lateral ri ghts at the point of trespass. 

This would be the defense in case the Pure Gold people contend 

that the trespass mining has been on that particular vein but otherwise we 

can contend that there is no connection between the said vein and the 

trespass workings since the vein cannot be traced for more than ~25' and 

its "~brupt western termination is in the vicinity of the shallow shaft"-­

to quote Wilson. 
3 
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MORJfING mR !rnlli. 

Molson et a1 (Campo Bonito Mines, Inc.) appear to have recently 

patented 29 claims in this area while Mrs. Wood has only 4 claims. 

Campo Bonito recently trl~d to interest the American Smelting & Refining 

Company in their property_ but engineers for that Company would not re-

commend any purchase or further investigation until the question of apex 

rights was settled with the Morning Star owners. 

Before this case goes to court it seems to me that ~rs. Wood and 

the lessee ought to sound out the ' possibility of selling their claims to 

the Campo Bonito Co. which would permit the latter to round out 

their ho~dings and obviate any litigation. ~o far as I can learn there 

are no showi~gs of ,a ny- k1nd of pay ore on the Morning C'tar Group other 

than the deposits of scbeelite which bave recently been operated by Forcey 

and associates. 

In this connection I again refer to the damage to tbe surface at , 

the Morning Star Claims, for altho this was not mentioned 1n the com-

pla1nt at which time only about 100 sq. ft. of surface were involved, 

yet this surf~ce t re spass bas now caved 1n close to 1000 s q . ft. and 

more will come at a later date. Some value can surely be given to this. 



.~ 1!! MORNING ~ !!!! 3/9/45 

Sketches are drawn on the assumption that defendants prove to the 

satisfaction of the Court that the trespass deposit is a true vein rather 

than 8 pocket and that plaintiff proves that a portion of the apex ex­

tended over common side line to Morning Star wh i ch is the senior location. 

According to maps and present indications the condl tions would 

have been as shown in the two upper sketches with highest point of apex , 
on Morning ~tar. but one of the defendants photographs showed a high blutf 

of ore. the top of which they may claim was higher than any other p01nt 

along the outcrop and if they actually measured the elevation of the 

bluff (whi ch has since been mined) they migPt be able to substantiate 

such a claim as to the legal force of which I am uncertain. 

Am also uncertain 85 to whether the senior location would be en­

titled to claim all ore under the vertical projection of the s1de-line 

or whether the dividing line would be drawn parallel to the hanging 

wall ot the vein and this might make a lot of difference 

Decisions ' Which Might ~ ~ ~ Above ~:-­, 
Stevens vs. Williams, 23 Fed. Cas. 40 p. 43 

St. Louis Mining Co. VB. Montana Min. Co. 104 Fed. p.664-668 

Bunker Hill Min. Co. Va. Emp1re ~tatet 106 Fed. p. 471 

Last Chance Min. Co. vs. Bunker Hill Min. Co. 131 Fed.,. 579-588. 

-- - -----------------------------~----------------------------------~-----



\ 
sBaty 2! Mlntns ~.1aeral ~Ddustrl· 

APEX - -. ......... 

or s~gular summit of pyth1ng, a8 the apex of a 
1 • 

mount~tn. The end, edge, or crest ot 8 vein ~!lre~t the surface (Webster). 

2. The highest point of a stratum, as 8 coal sea. (Standard) 

3. In ~ol,OS1, thet·op of an anticlInal told of strata. Thlsteq. 
, 

as used ' tn U. S. Revis d C'Otatutes, has been ~b~ occasion ot much liti-

gation. It is supposed to meen something neer.ly equivslent to Qutcrop. 

4. ·The bighest pOint at hieh tbe ore or rock 18 found in place 
) 

or 'between the w$lls of the ve1n~ sad not a "blQw-out ft or psxt of the 

vetn brokeD. tlo n outside the lUlll.s.. In case tbe I vein out~ropB at the 
. • ! 

sur1"eee, 8Qy portion of s.uch outc:rop is the top., or apex. If the veln .. . ; 

does not l"eacb the surface, then the highest ~o1nt to which the vein., 

or lode, can be traced 1s the apex -not necessarily the ne6rest pol~t ~ 
> I 

the surface but the absolute highest point. It 1$ re.eonable to belte., 
J t " 

that the top or apex as used instead ,of the .ore ttoutcrop". io order to 
• I 

cov r "blind lodes. ft which do not crop out. The conception of en ~pex, 

hlcb is properly a point, was probably t ken fram the appearance ot a 

blind lode 1n 8 cross-section, where the ~ 811s app~ar as linen end the 

upper edge as Ii point. Tbe term 8y e180 bave been intended to cover the 
I 

imaginary caeeal an ore deposit; that terminates upward 1n 8 point. e . . , 

may, bowevel". dismiss from consideration the ease or 8 simple point. and 
• 

safely 6SSume that the apex is the ssme 6S e top, and is either a line or 

a surfeoe (Ray~ond). 

Tbe top or ap x of 8 vein. ithin the meaning or the lew~ 1s tbe 

highest point,ot sucb vein he~e it approaches nearest to the surface ot 

the earth. end where it 1s bl"okeD on its edge so as to appear to be tbe , 



"Apex" (Contlnued) 

beg1Dnln or the end of the vein. (Stev 'ns v. -dlli.me, 23 j'ederal , 
Cae., p. 46) It 

The top or apex ot a v in or lode 1s the end or edge or terminal 

ot suCh veill r lode ne r at tb surtac or tbe earth. It is not ne'ceeeary 
;. 

that it should be on or near O~ .1tbln any given dist8Dce of the surface, 

but 1t found at any de tb and the locator can def1ne on tbe surface the 
l 

area that 111 n'close it, then tbe vein or lod may be beld by such , , 
location. (Iron Silver tn. Co. v. -urpby, 3 Federal, p 373). 

The apex or top of vetn 1s the point wher It aesees to continue 

in tbe direction of the surf~ce. (Sloss~betfeld Ste 1 and Iron Co. v. 
) 

Payne, 64 Soutberu~ 617.) 

!tie apex ot 8 vein or lode is not necessarily a polnt, but may be 
> 

e lin .of great length, and it 8 portion 1s ~ound it 1n the l1mits , 

o-r • claim it 1s a eut:t1clnt dt cover,v to enable the loc tor to cj:)·ta1Il 
> I , 

t1 tle, (Popla!" CreelC Consol I uartz IUn. , In r ., 16 Land Decision$. p. 2; 
~ ~ ~, 

Larkin •• Upton. 144 U, S.. p. 20, Debney v. ~les. 3 lae~a, p 451.) 

part 0 portion of the ter in 1 dge 

ot s "vetn trom wbich the vein has extension e direction at 
\ 

' t "he dtp llnd the nvolv s the elements of erminel edge and 

downwar co rs~ therefrom. tusrt In. Co., v. Ontario in. Co., 237 

U. I .. ,p. 360). 

lAd~tt1onal CBS s are c1teQ in U. c. 'In. Ctat~ p .. 105). 

- 2 -
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III.INa ACT OF 18'12 ... ~--- ............... 

Extr81a~e.I"'1 and 1ntra1.1mital rigbts. 

The loe~l'tQrs of all m1ning locations bere-to,fore m.ade or which 
• , , 

shel.l be~eaf't,er be made, on anT mln.erel ve'1n, l.ode~ or ledge, at tuated 

qn t.h,e public domain .. the lr heirs end assigns, wbere no adverse ela! • 
• 

exists on May 1.0, 1872~so long as tbeYGomply .w1th the laws of the 

On1 ted States tln'd Vii t h State or terri torlal ' regulet'1.ollS not in eonrllct 
• 

with the laws of the Un.lted stat~s governing tb~ir possessory tltlef 

shall have the axelus1 va rtght ot possession and en.joyment of all tbe 
; 

sur,face Inol.uded wi t~ln the- lines ot thetr locations, aodof all veins, 
; " 

lodes . and le<1ges, througbout their entire oepth t the top or e.pexot 
• , I 

which 11es i nside of such surface lines extemded downward vertioally. 
~ 

a1 tho such veins, lodes or ledges tnay so far depart from a perpendlou­

ler in tbetr course down"ar~ ss to extead ol:J.ts1d·e the vertical side 

lines of such. sur1"ace locattons. But their right of possession to 

such outstde parts of BuCb veins or led~s shall he confined to sucll 

portions thereof' as }lie between vert1eal planes drawtl downllard as above 
• 



, " 

~rrlsoa-- p.p. l~O - lil 

"', .A broaa formation impregnated everywbere ,"1 ~h alDersl, but 

traversed by true fissures w1 th1n 'Itself. cannot "be considered as 

the 100 e ; the 1"1 sstlre s wi th1n such zone are tbe lodes 8nd the zooe . , 
Is, ,t~e country- Ilt. Diabolo Co. v Call1son~ 5$~W'Y, 439; ~ ] .B. &16~ 

,Ore ~S'%r1buted gener$lly, tilougb unequally, ' ,tlir'6ughout the entire. ' 
,I .' " j. 

'mass 'o~ limestone of the mountain does not con6~itute a continuous 
., 

lod,~ , 6UC~ as Clay be t()llowed beyond tbe lines or ',1:ts locat1on~-- , 

Hynen v. ,heeler, 29 F. 347; 15 .R. 519. 
'/ ' 

'" •• • * * * * • * * * * 
. 

.,1 Wbere the mineralization of the alleged looe 1s not epprecbibly 
'-I, 

gree ter theD the surrounding rock: 1 t does not ~ '()rls'ti tute e veln~ " ~b. 
t: ' , ...... 

, ' 

abse'no'e of walls nd want of oontlnu1 ty cOmlllented 'on.--Grand Central 

• Co; v. Mammoth M, Co •. 29 Utah 4~Q; 83 _,648. " ~ .. , 

, "" 0:- In deter Inlng bat 1s such e lode as has extralateral right$, 

f
tthe igC610g1C81 conditions of the district are to be consldere~.-­

, I 

Golfen v •• urphy. ( ev.) •• 103 F. S~4. 
----~------------~~----~------

/, , ' 



Korr180~ -- pp. 192-193. 

THE GlUNT Oli THE APEX RIGHT 
- ~-~ I 

R. • C!ec. locations ••• ' 

shall. hfJve the exclus1ve right ' of possession 8m en,joyment of' all 
, I 

th& sQrface included within the lines of' their locations, am of' all 
, I , ,I 

.. " . 'r ~ ~ 

ve.i,ris. ,~~ lodes end ledges throughout theIr entlr.e" dep..th. tbe top or 
, . . i'· , 

ape, ,of which l1es 1nside of s\.:.cb surface-lines ex·tended downward 
, 

' vertically, altho such veins, lodes, or ledges may' so far depart frOm \ 
. , 
a pe.r~enalcu18r 1n their course dO"ftllerd as to. 'extend o~slde the ' 

, ,. 

verttcal side~llDes of such surface locations. 

,; 

LDUTA ION TO PLANES OF PRO.TICTED EN» LINE ... 
--==:.;;.;.;;.;;;.::;..;;.:;;;. - - ---- .;;;;:;; .... ;;;. 

But the1r r1ght of' possession to such outside parts of such 

veins or ledges ehall be confined to such portio'Ds thereof' as l1e 

between vertical planes dr~"D downward 8S above desert bed, thr ugh 
• 

the, end lines of their locations, 60 continued i 'n their Olin direction 

thet such planes ill intersect such exterior p8~tB of' such veins or , 
ledges.~-Sec. 3. 8y 10, 1872. 



to tollow the lode upon its dIp ss we11 as UpOD the strike to so 

.ucb tbereot as " its apex is found 111 thin the surface l1nes ot the 

location. 
I _~ ____ . __ ~ _~<"~"- .... -_ ... 



Jr. §.. MINING STATUTES ANfIOT.ATED !!! Jl .. ~ TR>MPBOB 

b.&!" ~t--
. An impregnation. to the extent to wbich l ,t fRay be traced 88 a body 

of ore ''1 s as fully wit bin the term$ of the statute/" tn reference to vein8 

and lo(les as any other form of depos1 t. , , 

Hyaan v. beeler, 29 Fed. 347. p. 353 
Cheesman v. Shreeve. 40 Fed. 787, P4. 195. 

. " 

While .s vein or lode must have boun~dle~ ' 1 t 1s not necessary 

that they must be such as can be seeD; and it is sufficient it itt can 

b~ determined by class1fying 1t as a egregated or contact fissure vein. 

or as a bed or impre gnation of ore; and 1t need not be separated from 

the country rock by planes or strata of such rock. vislble to tm eye. 

Hymen v. Wheeler. 2~ Fed. 34? p; 353 
Cheesmen v. Shreeve. 40 Fed .. 787. p. 795 .. 

• * * * * * • 
Page ~:--

,:(~/I t .• 

. , . 

In many ledges having distinct hanging and foot walis tLE country 

beyond eithe~ is more or less m1n6ralized and at times even small depos1ts 

of ores are round beyond the limits of suob w8l1s~ ' yet it can not be sa d 

that such mineralized country rock constitutes 6 part of t be ledge. 

Bunker Hill etc. Min. etc. Co. v. Empire State etc. Kin. etc. Co. 

134 Fed 2'13. 

* * • * * * * * * * 



Page !Q.2.:--

Stevens v. Williams, 23 Fed. Cas. 40, p. 43. 

Where the apex of a vein is of such width as to be. partly 1n one 
J 

loc a tion and partly 1n another, the rights of the locators or owners w11l 

be determined by priority of location. 
> 

St. Louis tn., etc. Co; v. ontana din. Co •. l04'F'ed •. 654.pp;557.668 
Bunlter Hill, etc., In., etc.,Co. v. Enp ire '"'tate. etc., M1n. etc. 
Co., 108 ~'ed. 471. 
La~t Chance Mi ne. Co. v. BunKer Hil1~ etc., in. etc., Co. 131 Fed. 
579, p. 588. 

There 15 a difference between a lode sufficient to , validate a lo-

cation 8n~ an apex giving extralateral rights. 

Grand Central in. Co. v. ammoth M1n. Co., 29 Utah 490. 
Approved in ammoth In. Co. v. Grand Central Min. Co •• 213 U.S. 72 
p. 77. ~ee Lawson v. United f tstes Min. Co., 207 U. S. 1. 

- 2 -



(JJ 

The law oontemplates that 8 location sball be on one vein, and 

while certain r1ghts. attach to other veins whose tops or apexes are 
• 

round 111 thin the surface bounaaries. 'yet but one vein caD b.e _de tbe 

besis of a location. 
J 

Johnson, In re, 7 C.L.O'. 35, p. 36. 

The middle ora veln or lode must be ascertained byactual 'ex­

ploration end evelopaent~ or the discovery shatt must, tor executtve 
• 

purposes~ b taken as the .1'd1e of tb vetn attd the lateral .easurementa 

made therefrom. 
J 

Johnson. In r 7 e.L.O. 35. p. 36 
See Hope Kln. Co., 5 C.L.O. 116. 

RIGHT MEASURED BY LENGTH OF APEX - --
A 1ner having aD apex In hls location 1s entitled to as much 

; 

length Q~ the veln on the strike, no matter how deep he may go in the 
• 

dip, as h has length ot pex lthln his surtace lines. whether the 
J 

apex reaches the surtace or 1s round beneath the aame, wIthln the planes 

' ot bis exterior boundary l1nes extending downward perpendicularly. 
• • 

Fitzgerald v. Clark. 17 Mont. 100. p. 116 • 
• 

hen a locator owas aD apex, whetber 1t exten4s through the entire 

or tbrough but a part ot bls loc.tton be necessarily owns an equal length 

ot such vetn to its utmost aepth. 

Tyler tn. Co. v. Lest Cbane in. Co •• 71 'ed. 848, p 851 • . 

* * * * * • • * 
Pag 1Q:Z.:--

f'UBSUlU'ACE Vltlf !§. BASIS 2!. LOCATIO •• 

A valid locat1on may be properly la1d upon 8 vein though it does 

not erop out upon the surfa¢e. If it lie entirely beneatb the surface, 

and the course ot its apex can be ascertained by sinking shafts at ditter •• t 



r 

it) 

*' • .. 

Page, 1"4:--
t,·~ , 

., Wbere subsequent c1evelopme.nts sbow that ~ 'mining claim as loe~lted 
" 

contains little ot the apex ot tbe vein claimed, aDd such veln does not 

eross either end 11ne .. and ooes Dot run parallel to' the slde l1nes .ot 
J 

, 

the locstlon, but enters 8 side line and dep8rt'~ ,from t he locBtlon at 
the se e side, the locator ls not entltled to any ~xtralater81 rlghts 

based on the ownership of the apex ot such veiD. 

Catro. v. Old, 23 Colo. 433, p. 441. 

- 6 -
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\ Page ~:- ... 

t 

elDE UlfES IUY BE END :LI ~s. ~ __ :e- ____ _____ 

If' 8. loc6t1on is aid across the lode or toe course ot Its apex 

et o~ near th~ surface t then tbe side lines wl11 become tbe end lInes 
,', 

for the purpose of deteemlnlng the rights of the owners. 

inlng Co. v. Tarbet. 98 U. S. 463. p. 468, 
Argentine Min. 'Co. v; Terrible Mln. cp., 12?, U. S; 479. 
Del ante in. t etc. ~ Co .. ·v. Last Cbance Min. Co. 171 U. S. 55 
Tyler ,Min. Co. v. ~eelleYt 64 Fed. 284. pp. 2~2, 293 " 
C neolidated Wyoming Gold Uin. Co. V. Cbaml)ioJl In. Co., 63-

~ed. 540, p. 546. ' 
Walrath v. Champion Mtn. Co., 63 }'ed.'552, p. 556. 
Del Monte Min .. ., ete., Co. v. Bell York, etc., l41n. CO. t 66 Fe~u 

p '. 214. . " " !. 

Tyler Min", Co .. v. Last Chenee in. 0o,. :, 71 Fed. 848 
Tyler Mln. Co. v. 'Ieeney,79"Ped.. 2?' 
~onner v. Meikle. 82 Fed .. 6~7. p. 705 
im.p1re Mln. • Co. v. Tombstone Min. Co., 1.00 Fed. iilO 
Cosmopol1 taD. Min. 00. v. Foote. 101 Fed. '518' • 
LastChanoe , in. Co. v. bunker Hill, etc., 1I1n., etc • ., Co •. 131 

Fed. '57g, p~ 589. * 
, ~ Em.ptre·Stat~t etc.; In., etc., Co.v .. Bunker Bill. etc., in., etc., 
00., 131 Fed.~ Sgl,pp601. 504. 

Tombstone Min. Go. v. 1ay Up 1Un. Co., ?- ~lZ": 428, J). a62. 

' ••• * • • * * • * . ' 

Page 151:--

A locstor is not bound to lay h1s side lines perfeotly parallel 
,', 

wi th the course or strite of' the lod or vein so as to cover 1 t exactly, ' 
> 

snd h~8 locati on may so run that it crosses tbe veln, but in such event 

,bis end lines become his side lines ,end he C8t;l only pursue his vein, to 

his. side lines vertIca l ly extended as though they were hi end lines. 
I • • 

Stevens v. Williams, 23 Fed., Cast 40, p. 43. 

The only exceptlon to the rule tha t t~ emd 11nes of a location as 

mar ked upon the surface of tbe ground as ta b 11 shes tbe 11.1111 ts beyond w h1 ch 

he may not go in the ap,!)ropr1etton of' a vein on 1 ts course or strike Is 

.bere it 18 developed that the location bas been Blade across instead ot 

along tbe course 01' the vetn.. In such case t~e lall declares tbat wbat 

the looator called hie slde lines ~re tis end lines. 



points, such shafts Jl81 be adopted as indicating the position and 

course of the veln. In sucn case loc ,atlons .Y be properly ~de OD 
• 

the surface. so e s to secure 8 rIgbt to the vein bel:leatb; but the act 
• 

or Congress must be followed in laying claims end locations, where the 

veiA does crop out along the surface. or it 1s 80 slightly covered by 

fore1gn matter that the course of its apex can be ascertained by ordinary 

surface exploration. 

lning Co. v. Tarbet~ 98 U. S. 463,'u. 45' 
Last Chartce Min. Co. v. Bunker Htll,-etc.~ M1n •• etc •• Co., 131 
Fed. 579 p. 589. 

A vein or 14de so.ewbat below ,the plane of the horizon 1s ithln 

the ineaning ot this section, and may be pursued beyond tht stde linea 

or the , claim in which it bas its outcrop. 



~ut:--
: S', 

; . .'A. general principle should pervade f:uia .eon:-t.r'·Gl the varlotls 
. 

conditIons found to ex1st til d1fferent locations". .. and "1 ts gu1d .1ng star 
.,' 

sbO\l16 be the preservation. ot' the essential ~lgbt "given by' "be statute 
".\ 

"(' 
.;, .\~, 

~ 4 ""I 



"GEOLOGY APPLIED TO J1aIBG" 
By Spurr 

Pue to the cond1tion of the tor.mat1oA of a replacement deposit, 
• 

there 1s • usual abs.D~e of band1ng. aDd the ore-bodies are ap\ to be , 
. ' 

1~r.gular, wtth ill -defined bound r1es. Yet, since they usually follow 

J) some cbannel or strain n4 weakness. tbey may bave definite extensioDs in 

;" \10 one or .ore cJtrectlons; and so _y be classtfied: troa the 8'&JldPOln~ .of 
# ; j 

form, either 8S diasealDstionSt irregular maases, 'sboots (pipes or 
j , 

chimneys) beds, or vein. 

* * • * * '* .• * 

On aceount ot the easy replaceabl11ty or limestone by metallic , . 

urPbldes; tlle shsr' of ore deposita til U ... Stoll$ is usually UJ:'egular, l 
Generall't i\ow8"el", the trer.u2 mel the, ext.1Ul1oD ot tbese irregular 0 . -

~ . 
bodies caD be traces to a fissure. or serlea or fissures, along ltb the 

J 

ore solutions have gatned a~e.8S, and from wb1ch they haYe spread out .. 

• * * • * • • • • * * * • • 
VEIII & LODES 1 l VlUG!KES 

Any body or ore wb1ch has • seDera~~o~l shape 18 called a velQ 

·or ~. III tb 0 .. s. the 'lord lode 18 usually reserfed. lD e~1l . ' 

usage, tor broaCi. lil-deftned veins or • EOlle or velDa. Thus the 

.otb~r Lode of Calltor.nla 1s 8 broad b 1.t of .eins ettending for IIl1ea. 

Veins tollow i":racturee or fissures; tbey 118, orl.g1nate br replace_at 
• 

ot the rock, Q~ by tbe tl111n8 ot ·spaces. ltven .beA tbe Telll bas toraea 
>. 

lJ, 'replJice nt, \he or 8olution or ore aagaa troa whioh It crys,alllz.ed 

.. , bave been a concentrated ol1e aDd may baye been Buddenly injected. . ; ~ 

Mev veins, bateTer" hay. no' toned by replace_It', bu1 tbe ore .. sma 



'(1) 

has fl11e~ open fissures which its own maSDstic pressure bas createQ. 

or ~hich haye opeoed due to some mechanical tension end have been l .. edlate· 

11 filled by the upwelling ore magma. Such veina heve the SOJIe or1g1n--

tbe same III! chanica of Intrusion--e8 dikes. They have been called by , 

the writer veindikes~ 

FISSURE VEIBS 

The term flssure!!1! is en old one, and ltamaean1ng is not 

universally agreed upon. At any rate it is 8 veln that has formed , 

along a fissure. Another cbaracterlsic is that it bes more or less 

well-defined •• lls, and 8 definite direction of str1ke and ot d1p. All 

ve1nd1kee are tissure veins} but BOlle veins Whl,ch originate JIle1nly by 

replacement along 8 clean-cut fissure zone lso long 8S tllis replacement 
.. 

follows strong f1ssure planes) are also to be classified 8S fissure veinsl 
I' 

• ".1' l , 

- 2 -
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"ORE DiP08ITS FOR TIE PRAOTI OAL IIINER4t 
~1 Wallace 

lIE'!' ASOIlATISJI OR HEPLAOEJ&EJT -
JletasomatislIl 1s 8 partial or complete change in the ehe.lea.l 

,canst1 ~ tion of a mineral or rock.. The same ld'ea , 1s expresseo by 
• , . . .. c' ~, 

replac~meDt and substt tutiOR, and the three words .111. therefore t ... 
,be u~ed Ii'ere lntercbangeably. Metasomatlsfll in v~lns 1s brougbt about 

)' . 
' througb the action of mineralized waters aDd gases on adjacent country 

~ . , 

rook., '&nd the prooess consists of en interchange ~.t·, materlal between" ·the 
",.; 

solutl 'O'l1fl. and the wall-roeks. 
, , 

In some (tases eaeD ml~eral removed 1s re-
~. .. 

placed by a different mineral, but like 1n form ,to, ' ~he one removed .. , ,Ill 

other 'cases the mlneralsdepos1ted do not conror~ :1n shape to tbe ones 
:~":: .;1 J 

~ , ,. 

, , 

re,.o~e,d/,!: ~ The process, therefore practically con~id:;ered. 1s not restricted .l 
, •• 1,:;.f 

, , t . 

t~ ~,,:;I>r,~·S~.r,atlon of torm. In most cases the waters come froll belC)1( and 
" 

'ttere bolt;, they c6t'ried tn sQlution 0 J. teln earthy, and ltetel11e mlne:rels • . 
'l •• " :. • 

": So~e (j't these tbe waters sought to exchange tor 'o~~r and dlf'terent ' . 
..1 • ,.' " .• ,/ ~. \' I" 

1Iltner ,a: l:ft~~ontalned in theboundlng walls of th~,.",~,~ '~'~ure. An JiSl10able ' 
.' , ',1 1 ~: " • '( ~ ~) , ' • J ! '!. " 

8~etD.e'q:t t so to spea" ~ 118$ entered into and aD . ,ven up swap arrsDse\d 
) :: J, j ) • '; !s .J. ~ • 

tor',,~)r,be olutions therefore, commenced carr11,~~;;,(~ff certe.in minerals 
_~ ::(~:'·7.:'~' . 

and 1n place thereot depoe! ted eert'!lia ; ·()t their own m1~eJla15., 
.! .~. l 

. ~. t 

* • , It; ' . • . ' . .' 

! ~ . 



"fIIODL DEPOSITS" 
By Lindgren. 

EPIGENETIO EPOSITS ' " , 

• * * * • * * ~ * * * * 
, , 

Replacemen 't depos1ts in 11mestone aree.trem.Iy irregular, altbousb 
• # 

, .~J their ~orm as a wbole is often dependent upon the -bedding 

{ ( or the 'contect with other ~Qcks. ~ 
tbt t'1 5 sllri ng .. 

! t, 

.. * * ¥ * 
.§.PECIAL i1ELATIOlfS 2! VEIH~ " , ' 

/ 'Veins are tabular or sheet-lUte masses or' ~lnerals pcoupying or 

t'ollow1,n. , 'e trecture o~ a set of fracture s 1n the e.nclos 1ng rock. they haye 

been f'~ JIled later than the country roCk ana tbe frscrtures. either by " f1ll­

ing ot' ,th open ep ces or by patt1al or complete replacement of the ~djolD-

1ng rOCk, or most commonly by both of these processes combtned • 
. " 

Such elteration or replacement doe8 not ordinarIly extend far from 

the "fis 'sure. In reg10fdl wbere the ... In-formtng solutions bave acted with 

unusual ,intensity e partial alteration may extend from tbe deposit over 

eonsiderable areas • 

. No d1 stinctlon e~n be drawll between the 'tilled velns end replacement 

_etas. If open spaces are av llable the metalliferous solutions which 
I 

formed the TelDs tn .ost cases found it easter to deposit their load tn 

these spaces thaD to replace the country rock, Quartz ie more likely to . , ~ 

' be deposlt~~ tn the open paths. and likewtse most of the heavy metels" lin-. 
less the eountry rock is one particularly adapted for replacement, such S8 

. l1mestOr;le. , Gases like carbon diOXide and hydrogen sulpblde penetr te the 

wall rocks with ease. 

, Many veins correspond closely to the old definition of 8 "true 

fi.sure yeln" in which the ore occuples the once open spaces along the 

- 1 -



tb. tracture~ wltb some al'\eration spread1ng lnto the •• 11 rOOks. 

* • • • * * • • * • • * * • 

" , " 

-,.,: '''-''.I; 

... a .... 



()J 

~) 

1. In mining. ledge 1s 8 cOIIlJIOn name In tIle Cordilleran. region for 
, 

tbe l~de or for any outcrop supposed to be that ot e mineral deposi t or 

v&in. It 1s frequently used to designate a quartz vein (Century). ~ 

lode; a I1m1 ted mass of rock bearlng valuable mineral (Webster) ~ gee also 

2. The term ledge ie ordinarily applied to 'a:.,-e1"81 beds of rook , 

oocurring in a quarry. In some instances, ho ever. the term 1s 8p plied 

to a single bed. lHuckley). 

, , " ." 
L 0 DE, - ... ---

Striotly a fissure in the country~rock fille d with minerel; usually 
l ; '" 

r 81' :tlied to metalli.ferous lodes.. In general miners t usage 1 a lode. vein, 

or ledge Is 8 tabular depost t of valuab Ie mi neral between defini ta 

I boundar1 e s. be th er 1 t be " ft .sure f erma tl on or not is not &1-. ay s kIto.It 

, end does not affect the legal title under the U. S. Federal end 10cs1 

statutes and customs relat1 ve to, lodes. 

, 
/ 

m1heral. (Reymond). 

or other r 

placer t 1.e., 

ng val uable 

As used by miners, before being det1ned by any authority, the term 

lode" simply meant that form ation by which the m1ner oould be led . or 

guided. It 1s an alterat1Qn at the verb "lead;" and whatever the miDer 
~ ) 

eould follow, expecting to fiue are, was hts lode, eome formation w1thin 
~ 

wh1ch he could find ore, , and out of which he could not expeot to find ore 
~ ; 

was his lode. (Eureka Cons. Min. Co. v. RiehClond Min 0-0., 4 Sawyer. p ,. 311 t • • 
8 Fed. Cas., p. 819; .d.mbergr1s M1n. Co. v. Day; 12. Idaho. p. 115; 

• • 4 

85 Pacitic, p. 109; Harrington v .. Chambers, ·3 Utah, p. 94.1 Pacifio. p 362.) 

.. 1 .. 



LODE (Oontinued) ........... 

Loae as used by miners, 1s nearly synonymous with the term vein, 
not ~ 

88 employed by geologists. The ord should/be used for 8 flat or , 
stratified mass. ee Ledge~ 1. ' Lead, 1, Fissure, Fissure vein, Vein . 

* { (Additional C 8 8 are cited in U. S. Kin • . tat., • 44). 



MEMO HE MORNING STAR -- -
BE SPLIT APEX - -- -

From Peele's Mining Engineer Handbook, 1941 Edition. 

Chapter on Mining Law originally written by Horace 

an1 revised by Jlrchl bald Dougles of Dougle"s &. Armi tage. 

~ect1on 24. page 24:--

Wide Outoropn. 

inchell 

Where the apex of a ve1n on its course is split or divided by a 

boundary line of a location or where the vein is wider then the location , 

1 tself the U. ~. c preme Court has dec Ided that the senior loca"t1on 1s 
J 

entitled to the extra1atera1 rights of the entire vein, and the junior 

location takes it up after the rights of the senior are exhausted. 
J 

rgentine !ll1 ning CO. VB. Terrible e. Co., 122 U.c:" • • 478; Lawson vs , 

U,s. g. Co. 207 D,c. 1; mp1re [>tate Co. vs. Bunker H111 .Mg. Co •. , 

114 Fed.! 417). 

orn1nB Star 1s the Senior LocatIon and it ~ill follOW that all 

ore lying to the soutb (left) of the 11ne X Y belonged to tbe Morning 

~tar and any ore mined from that area by the Pure Gold was treppass ore. 

\ 

ssumlng that the original conditions shoul d be proved to have been 

in line w1th attacbed sketch representing a vertical cross section looking 

west. The outcrop {apex) of the vein extends from A to B with the highest 

point at C located on the Pure Gold Claim. The common side line is re-
J 

presented by .x - Y. and while I cannot find any case in which exactly 
J 

similar conditions were considered by the Courts, it does not seem to make 

any difference where the highest point of the outcrop is located since the 

entire wldth of same would be legally classed as the apex Gnd the above 

quoted principle of law should apply. 
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WILLIAM A. EVANS 

NORMAN S. HULL 

* DENISON KITCHEL 

FRANK .J . RYLEY 

8 T!, F LOOR T IT L E 0. T RUST BUILDI NG EV ERETT E. ELLINWOOD . 1862-1943 

.JOHN MASON ROSS , 1874·19~4 

'* .JOSEPH S . .JENCKES, .JR. 

"* EVERETT M . ROSS 

GEORGE E . WOOD 

WlLLlAM SPAID 

* IN MILITARY SERVICE 

April 13, 1945. 

Mr. G. M. Colvocoresses, 
Luhrs Tower, 
Phoenix, Arizona. 

Re: Forcey v. Molson 

Dear Mr. Colvocoresses: 

In your memorandum to me of April 9, 1945, you 
called attention to the fact that one of the defendant's photo­
graphs showed a high bluff or outcropping of ore, the top of 
which he may claim was higher than any other point along the 
outcrop, and you ask our opinion as to t he legal effect of 
t h is. 

A definition of an apex which we consider most 
applicable to this situation is to be found in Lindley on 
Mines, Third Edition, Vol. I, para. 309, reading as follows: 

~ 
) 

"The apex of the idea 1 vein wi thin the loca­
tion is a surface bounded by the walls of the vein and the 
end lines of t he location. This surface is, of course, 
irregular. It may be higher at one place within the boun­
daries than it is at another; but mere elevation of the 
upper edge of t he vein at di f ferent pOints within the 
location is of no moment. ~: . .,:. ~'" The fact that the exposed 
edge of the vein is ragged, or that the surface of the out-
crop is higher in one place above a given datum plane . 
than it is in another, makes no difference in the princi­
pal. 1f 



I 

Mr. G. M. Colvocoresses, 
April 13, 1945, 
Page Two. 

Your attention is also directed to the fol­
lowing definition to be found in stewart Mining Co. v. 
Ontario Mining Co., 59 L. Ed. 989 at 995: 

"An apex is, on cited authority, defined to 
be 'all that portion of a terminal edge of a vein from 
which the vein has extension downward in the direction 
of t he dip!". 

In view of t he fore going , we believe the eleva­
tion of a particular outcrop is not of paramount -importance 
in determining the area included in the apex if the lateral 
boundaries of the apex can be defined by the ~nging wall and 
f oot wall along the dip of the vein. However, it might be of 
importance should t he defendant claim that what we identify . 
as a part of t he apex is instead ore encounted on the hanging 
wall contact wi th the dip of the vein. 

WAE - GRH 

cc: Mr. Darne 11 
Mr. McFall 

Yours very truly, 

ELLIWNOOD & ROSS, 
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I N THE SUPERIOR COURT OF THE STATE OF ARIZ ONA 

IN AND FOR THE COUNTY OF PINAL 

L. M. FORCEY, WALTER S. TUBACR, 
WILLIAM IVERSON, LESTER R. Muru~N, 
HUBER C. WILSON and LOUISE A. WIL­
SON, his wife, GEORGE H. VEER and 
FLORENCE M. VEER, his wife, and 
FRAl"'il"K P. BORCHARD and MYRTLE F. 
BOCHARD, his wife, co-partners do­
ing business u nd er the name and 
style of Morning Star Mining Com­
pany, and ELIZABETH L. WOOD, a widow, 

Plaintiffs, 

- vs -

EDWARD H. MOLSON, doing business 
under the name and style of Modina 
Tungs ten Mine, 

) 

) 

· · 

• • 

Defendant. ) 

No. 

COM P L A I N T 

Come now t he pl a intif fs and for cause of action 

against the defendant a l lege: 

I 

That Elizabeth L. Wood is a widow and is a citizen 

and resident of the County of Pin~ state of Arizona. That all 

other plaintiffs above named, and each of them, are and have been 

at all times mentioned in this compla int non-residents of t he 

state of Arizo na, and are, and have been at all times mentioned 

herein, citizens and residents of t he State of California. 

II 

That t he defendant is and has been at all times 

mentioned in this complaint a citizen and resident of the State 

of Arizona and resides in the City of Tucson, Pima County, Ariz­

ona; tha t said defendant is, and at all times mentioned herein, 

has been transacting business under the name and style of Modina 



r 

Tungsten Mine, in the Old Hat Mining District, Pinal County, 

Arizona, and operating and mining the claim known as the Pure 

Gold mining claim in said district. 

III 

That plaintiff Elizabeth L. Wood is the owner in 

fee simple of the Morning star mining claim situate in the Old Hat 

Mining District, Pinal County, Arizona. That all the other 

plaintiffs herein named are co-partners in a mining partnership 

doing business under the name and style of Morning Star Mining 

Company and are owners of a leasehold interest in said Morning 

Star claim by virtue of a mining lease executed by plaintiff 

Elizabeth L. Wood on the 7th day of August, 1943, to plaintiffs 

W. S. Tubach and L. M. Forcey and to Guy G. Richards, the latter 

of whom has heretofore assigned all his rights under said 

lease to the plaintiffs herein named, except Elizabeth L. Wood, and has 

further assigned all right, title and interest to them in and to 

the assets of the said partnership and any and all moneys due and 

to become due to the said partnership as of the 29th day of May, 

1944; and the said plaintiffs, doing busi ne ss un der the name and 

style of Morning Star Mining Company, now are and have been at 

all times mentioned herein, and through t heir said assignor, Guy G. 

Richards, enti t led to mj ne, remove and sell, all ore on or in said 

Morning star mining claim. That plaintiffs, operating under the 

name and style of Morning Star Mining Company, are entitled and have 

the right to the i mme diate possession of said ·property, and all ore, 

minerals and rock therein and thereun der. 

IV 

That the Pure Gold claim, operated by defendant, adjoins 

the Morning Star mining claim, and between the 7th day of August, 

1943, and the date of the filing of this complaint, the defendant, 

his a gents and employees, wrongfully, wilfully, maliciously, without 
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right, and without the consent of plaintiffs, or any of them, did 

enter upon said Morning Star mining claim and remove therefrom eight 

hundred (SOO) tons, more or less, of tungsten ores; that the reasonable 

value of said ore at the time of its removal from said Morning Star 

mining claim was the sum of Twenty-four Thousand Dollars ($24,000.00). 

v 

That said defendant, although notified by plaintiffs 

not to do so, continues to trespass upon the said Morning Star 

mining claims and wrongfully, wilfully, and maliciously, without 

right, and without consent of the plaintiffs, is removing ore from 

said Morning Star claim belonging to said plaintiffs and is dis-

posing of· the same; that said defendant, further, refuses to 

withdraw from said claim although notified to do so by these 
, 

plaintiffs and continues to occupy and m~ne a portion of said 

Morning Star claim, all without right and all despite the notifica-

tion given to said defendant by plaintiffs not to enter upon said 

claim and not to remove any ore therefrom or do any work or pursue 

any operations whatsoever on said Morning Star claim and all to 

the damage of these plaintiffs. 

WHEREFORE, plaintiffs pray judgment awarding plaintiffs 

the recovery of said premises from defendant, for damages against said 

defendant in the amount of Twenty-four Thousand Dollars ($24,000.00), 

) for restitution of the said land and premises, and for the sum of 

Five Thousand Dollars ( $5,000.00), damages for the witholding t hereof, 

for plaintiffs' costs incurred in this action and for such other 

relief in the premises as to the court is just and legal. 

ELLINWOOD & ROSS, 

By JOSEPH S . JENCKES, JR. 
A member ' of the Firm, 
Title & Trust Building, 
Phoen ix, Arizona, 
Attorneys for Plaintiffs doing busi­

" ness under the name and style of 
Morning Star Mining Company. 

DARNELL & ROBERTSON 

By GEORGE R. DARNELL 
A Member of the Firm 

and 



r 

c. R. McFALL 
Valley National Building 
Tucson, Arizona 
Attorneys for Plaintiff Elizabath 
L. W~od, a widow. 
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IN THE SUPERIOR COURT OF nIE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF PINAL 

L. M. FORCEY, WALTER S. TUBACH, 
et ale 

Plaintiffs, 

) 

and 
Counterdefendants,: 

- vs -

EDWARD H. MOLSON, doing business under 
t he name and style of Modina Tungsten 
Mine, 

Defendant 
and 

C oun te rc la iman t • 

) 

. . 
) 

No. 7327 

ANSWER AND COUNTER­
CLAIM 

Comes now the defendant above named and for his answer 

to the complaint on file herein, alleges as follows: 

I 

Defendant admits the alleOgations of paragraph I of 

plaintiffs' complaint; 

II 

Defendant denies that he is a citizen and resident 

oof the State of Arizona, and states that he resides at Los Angeles, 

California; denies that he has been transacting business under the 

name and style of Modina Tungsten Mine, but admits that he has been 

operating the claim known as the Pure Gold Mining Claim in the Old 

Hat Mining District, Pinal County, Arizona; 

III 

Defendant admits that Elizabeth L. Wood is the owner 

in fee simple of the Morning Star Mining Claim situate in the Old 

Hat Mining District, Pinal County, Arizona, but is without 



sufficient knowledge or inf ormation to form a belief as to the 

truth of the allegation as to her relations with the other 

plaintiffs as alleged in said complaint. Defendant does not have 

sufficient knowledge or information to form a belief as to the 

truth of the averment that plaintiffs are and have been entitled 

to mine, remove and sell all ore on or in said Morning Star 

Mining Claim, except as to that portion of the ore thereon 

embr aced in the area descr ibed in paragraph VI hereof, and a s to 

that portion de f endan t den ies tha t pl~ intiffs are entitled to 

mine, remove or s ell t he same; 

IV 

De fe ndant den ies t he allegations of pa r a graph IV 

of said compl a int, except that defendant admits he has removed ore 

f rom said Morning Star claim as set forth in paragraph VI hereof; 

V 

Defendant denies the allegations of paragraph V of 

said complaint, except that defendant admits he will mine said 

claim to the extent specified in paragraph VI hereof; 

VI 

Further answering said complaint ano as an affirmative 

defense thereto, defendant alleges that he is the owner of t h e 

Pure Gold Mining Claim, an unpatented lode mining claim, situate 

in the Old Hat Mini ng District, Pinal County, Ar i zona, location 

notice of which i s of record i n Book 1 at page 449 of the reco r ds 

of mining locations in the offi ce of t h e County Recorder of 

Pinal County, Ari zona, and since about the 6th day of ~ugust, 

1942, has been in possession of and conducting mining operati ons 

on said mining claim; that adjoining said Pure Gold Mining Claim 

and lying to the south thereof is the Morning Star Mining Claim 

referred to in plaintiffs I complaint; that the south side-line 

of the Pure Gold Mining Claim is the north side-line of the 



Morning star Mining Claim, said side-line being common to both 

claims throughout its entire length; 

That located within said Pure Gold Mining Claim and 

traversing the same easterly and westerly, and crossing the east end-

line of said claim, is what is known as the Mogul Fault, containing 

valuable minerals, and also situated on said claim are numbers 

of veins, lodes or ledges containing valuable minerals otraversing 

the same easterly and westerly and through and beyond its east 

end-line; that located within said Pure Gold Mining Claim and 

immediately south of the said Mogul Fault is the apex or top of 

a vein, lode or ledge containing valuable minerals, particularly 
. 

seheelite or tungsten, which said apex is located within said 

Pure Gold claim in a northwest-southeast direction and intersects 
. . 

the common side-line of the Morning star and Pure Gold claims at 

a point approximately 217 feet west of the southeast corner of 

the Pure Gold Mining Claim; that the course downward of said vein, 

lode or ledge from said apex within said Pure Gold Mining Claim 

lies in a southwesterly direction and said vein, lode or ledge 
, 

in its course downward €xtends through the common side-line ~ 

said Pure Gold and Morning star Mining Claims and into said 

Morning Star Mining Claim; that in its course downward said vein, 

lodge or ledge is continuous and lies between clearly defined 

hanging and foot walls. The pefendant has mined ore containing 

valuable minerals, particularly tungsten, from said vein, lode 

or ledge in said Pure Gold Mining Claims and in the course of 

these mining operations has followed the said vein, lode or ledge 

in its course downward beyond the common side-line of said mining 
, 

claims and into the said Morning Star Mining Claim; that all of 

the operations~ defendant in extracting ore from said vein, lode 

or ledge within the Morning star Minin g Claims were and are confined 
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to such parts of said lode, vein or ledge as are embraced within 

its course downward lying between two vertical planes drawn 

parallel to the end lines of said Pure Gold Mining Claim and 

passing through the extremities of said apex of said vein, lode 

or ledge within the boundaries of said Pure Gold Mining Claim; 

and all ores taken and removed by defendant in said mining 

operations from said Morning Star Mining Claim have been so taken, 

extracted and removed from said vein, lode or ledge only within 

the above described area within said Morning Star Mining Claim, 

all in accordance with and as "guaranteed to this defendant by 

the provisions of Section 2322 United States Revised Statutes, 

Title 30, U. S. C., Se ction 26, and in accordance with the rules 

of said mining district and other laws of the United States and 

of the State of Arizona . 

WHEREF~RE, having fully answered, defendant prays that 

plaintiffs I complaint be dismised, and for his costs herein in-

curred. 

r 

I 

FENNEMORE , CRAIG, ALLEN & BLEDSOE, 

By H. M. FENNEMORE 
202 Phoenix National Bank Bl~g., 
Phoenix, Arizona . 

TOM K. RICHEY 
Southern Arizona Bank Bldg. 
Phoenix, Ari~ona 

Attorneys for Defendant and 
Counterclaimant. 

COUNTERCLAIM TO QUIET TITLE 

Comes now defendant and counterclaimant above-na~ed 

and for counterclaim alleges: 

I 

That counterclaimant is a resident of the State of 

California; 
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II 

That counterdefendant Elizabeth L. Wood is a citizen 

and resident of Pinal County, Arizona; that all other counter­

defendants, and each of them, are residents of the State of Calif­

ornia; 

III 

That counterclaimant is the owner of the Pure Gold Lode 

Mining Claim, an unpatented lode mining claim, situate in the Old 

Hat Mining District in Pinal County, Arizona, location notice of 

which is of record in Book 1, page 449, of the Records of Mining 

Locations in the Off ice of the County Recorder of Pinal County, 

Arizona, and since about the 6th day of August, 1942, has been 

in possession of and has conducted mining operations on said 

claim; that adjoining said Pure Gold Mining Claim and lying to 

the south thereof is the Morning Star Mining Claim referred to 

in plaintiffs' complaint; that the south side-line of the Pure 

Gold Mining Claim is the north side-line of the Morning Star 

Mining Claim, said side-line being common to both claims through-

out its entire length. 

IV 

That located within said Pure Gold Mining Claim and 

traversing the same easterly and westerly, and crossing the east end­

-line of said claim, i s what is known as the Mogul Fault, containing 

valuable minerals, and also situated on said claim are numbers 

of veins, lodes or ledges containing valuable minerals traversing 

the same easterly and westerly and through and beyond its east 

end-line; that located within said Pure Gold Mining Claim and 

immediately south of the said Mogul Fault is the apex or top of 

a vein, lode or ledge containing valuable minerals, particularly 

scheelite or tu~gsten, which said apex is located within said 

Pure Gold Mining Claim in a northwest-southeast direction and 
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intersects the common side-line of the Morning Star and Pure Gold 

Mining Claims at a point approximately 217 feet west of the south-

east corner of the Pure Gold Mining Claim; that the course down-

ward of said vein, lode or ledge from said apex within said 
- , 

Pure Gold Mining Claims lies in a southwesterly direction, and 

said vein, lodgeor ledge in its course downward extends through 

the common si~e-line of said mining claims and into said Morning 

star Mining Claim; that in its course downward said vein, lode 

or ledge is continuous and lies between clearly defined hanging 

and foot walls-; 

v 

That counterclaimant is the owner of and entitled 

to the possession of all portions of said vein, lode or ledge and 

all minera Is therein wi thin the Morning star Mining CIa 1m embraced 

within the course downward thereof, lying between vertical planes 

drawn parallel to the end lines of said Pure Gold aining Claim 

and passing through the extremities of said apex of said vein, 

lode or ledge within the boundaries of said Pure Gold Mining 

Claim; that counterdefendants claim or assert some right, title 

or interest in said vein, lode or ledge in its course downward 

within the area above described within said Morning Star Mining 

Claim adverse to the title of counterclaimant thereto; 

VllHEREFORE, connterclaimant prays that' his es ta te 

in said vein, lode or ledge in its course downward within the area 

above described in said Morning Star Mining Claim be established 

and that the counterdefendants and each of them be barred and forever 

estopped from having or claiming any right or title thereto adverse 

to counterclaimant. 
FENNEMORE, CRAIG, ALLEN & BLEDSOE, 

By H. M. FENNEMORE 
~~~~--~~~~--~~~~~--202 Phoenix National Bank Bldg. 

Phoen ix, A ri zona 

TOM K. RiCHEY 
Southern Ariz. Bank Bldg.,Tucson 

Attorneys for Defendant and 
C ounterclaiman t 
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STATE OF ARIZONA 
SSe 

County of Maricopa 

E . J. EWING being first duly sworn on oath de pos es 

and says: 

That he is an agent for Edward H. Molson, counter-

claimant above named, and makes this affidavit for and on behalf of 

said counterclaimant, being duly auth orized t hereto and having full 

knowledge of the facts therein stated; that he has read the fore-

going counterclaim and knows the contents t h ereof, and that 

the same is true. 

E. W. EWING 

Subscribed and sworn to before me t h is 25th day of 

August, 1944. 

ELAINE JONES 
Notary Public 

(NOTARIAL SEAL) 

My commission expires; 

August 4, 1948 



IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF PINAL 

L. M. FORCEY, ~ALTER S. TUBACH, 
et al." 

Plaintiffs, 
and Counterdefendants,) No. 7327 

- vs -

EDWARD H. MOLSON, doing business 
under the name and Style of 
MOD INA TUNGSTEN MINE, 

Defendant 
and Counterclaimant. 

PLA INTIFFS' AND COUNTER­
DEFENDANTS' ANSWER TO 

) DEFENDANT'S COUNTERCLAIM 

Come now the plaintiffs and counterdefendants herein 

and for their answer to the defendant's counterclaim on file here-

in, admit, allege and deny as follows: 

I 

Plaintiffs and counterdefendants are without suffi-

cient knowledge or informa tion to form a be l ief as to the truth of 

the alle ga tions of paragraph T of defendant's counterclaim. 

II 

Plaintiffs an d counterdefendants a dmit the allega-

tion s of paragraph II of defendant's counteniaim. 

III 

Plaintiffs and counterdefendants admit the allega-

tions of paragraph III of defendant's cou~terclaim . 

IV 

Plaintiffs and counterdefendants deny the allega-

ti ons of paragraph IV of defendant's counterclaim. 

V 

Plaintiffs and cou1terdefendants deny the allega­

tions of paragraph V of defendant's counterclaim, except that 

counterdefendants admit and allege that the plaintiff Elizabeth L. 



I 
Wood is the owner and claims title to the Morning Star Claim 

and all the veins, lodes, ledges, and all minerals of every kind 

or character within said claim or located thereon or therein, or 

thereunder, sUbject to the title and interest of co-plaintiffs 

in this action. 

VI 

Plaintiffs and counterdefendants deny each and 

every allegation in said counterclaim contained not hereinbefore 

specifically admitted. 

WHEREFORE, having fully answered the defendant's 

counterclaim, said plaintiffs and counterdefendants pray that 

the defendant take nothing ,thereby and that the same be dismissed, 

and for their costs herein incurred. 

ELLINWOOD & ROSS, 

By ______ ~J~O~S~.~S+.~J~E~N-C~KE~S+,~JR~.----
Title & Trust Bldg. 
Phoenix, Arizona. 

Attorneys for Plaintiffs and Counter­
defendants doing business under the 
name and style of Morning Star Mining 
Company. 

DAR~~LL & ROBERTSON 

By GEORGE R. CARNELL 
--------~~~~~~~--~~-----A Member of the Firm 

and 

C. R. McFALL 

Valley National Building, 
Tucson, Arizona, 

Attorneys for plaintiff and Counter­
defendant, Elizabeth L. Wood, a 
widow. 



STATE OF ARIZONA 
SSe 

County of Pima 

L. M. FORCEY~ being first duly sworn on his oath 

depos e s and says: 

That he is one of the plaintiffs and counter-

defendants named in t he f oregoing action; that he has re ad t he 

plaintiffs' and counterdefendants' claim in this action and the 

fore going answer thereto, and is ac quainted with the facts of 

this case; t hat he makes t h is affidavit in his own behalf and 

for and on behalf of the other plaintiff.s and counterdefendants 

herein named; that all and singular the allegations of said 

counterclaim which are denied in t he foregoing answer are un-

true, except as such a s are therein denied for lack of knowledge 

or information; that t he allegations , matters and t hing s set 

forth in the fo re go i ng answer are true in substance and in fact. 

L. M. FORCEY 

Subscribed and sworn to before me this 12th day 

of September, 1944 . 

LILLIAN DEO 
Notary Public 

(NOTARIAL SEAL) 

My commission exp~res: 

June 22, 1948. 



T rTIKONY 

~ 
26th. 1883; 

) 
The Morning Pter Claim was looated OD February 

~. I 

and patented Oc~ob.r l2~h. 1903, Winerel ~urve1 H1836. 

It 18 a senior location to the Pure Gold Cla1m .. hidl is 

recorded in Book 1 ot Mining Locations ot inal ounty at page 44gt 
• I 

b Vins been located on oI,une 17th, 1908, and tor 19hi ch a patent has 
) 

only reoently been a1'.11ed, the applioation being designated #080651 

in the Federal Land Ottice. 

Both of these claims are located in the Old Hat 1n1ng 

Dt strict t Pinal County, r1zona and the north s.1de line of the paten.d 
I ) 

Morning ~tar Clalm, running due east and wcst, was deslgAa~ed as belng 

the south alde line ot the Pure Gold Claim w1 th common corners at eaoh 

end of this 11ne. 

Both of the • claims were originally located beoause they 
~ 

"ere believed to contatn veins ot gold-bear1ng ore, and the exlstence 

at tungsten ore (ach.eli te) 1n this vi01.n1ty was apparently first noted 

around 1912 and during the First orld 'iar some schee11 te .as produoeO 

fro. the MornIng ~tar nd also t~om tbe oOlns property 1y1ng some dis­

tance to the north.ast. The recent product1on of scbe.1Ite appears to 

ba.e started 1n 1940 on the orning rtar and 1n 1943 on the Pure Gold . 

No operations of thIs nature were noted on the Pure Gold Olaim when the 
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are. W8 ex_1lled in June ot 1941 by '. • '1180n, ."1 ()logl t tor the 

lz ona Bures U ot Mines. 

The treapaS8 on. and UDder the surfaoe ot tm Mornlng Star Olaim , 

1s said to h.ve started 1n or about April, 1~44 at whioh tim tbe l&'e 

Gold operators asserted their legal right to conduct work under the 

ornl08 Star Claim by Virtue ot extr8~1 teral r1gbte aer1Yed fro the 

apex ot 8 yetn which they alleged to bave ao out-crop on the Pure Gol" 

and to dip acr088 1t south stde-line and tnto the orn1ng Star property. 

Thls t reapa •• was Inl ti at d and oontll1ued over tbe protest or tbe oraing 

Piar operator and baa r sulted til the production or. 'lba.t nt1al quan-

ttty ot valuable ore mine froll polnts lylng south or t 

ject10n of tbe oommon at de-line • 

vert 1e 81 pro-

There 1s no dispute 8 to tbe loe ~lon of tbe oorners ot the 

MornIng ft r Claim whicb w.re clearly arked by tbe Duput, Ktneral • ur-
• 

v 101", nor in respeot to the course ot the s 14 common 1 de-line bich 

has been ieke4 out running due we t trom the northeaat oorn r ot the 

orning ~ter Olaim and acrosa the glory hole whlch now bre.ks oyer the 

sa14 stde-line tor e length ot 82' and to a maxtmum d18tanoe or 16· 8a 

s!x)wn 011 the accom:panylng map and in the photographa. 

It tbaretont api4'ars that ike flueation at i. ue 18 narrowed down 
I 

to tbe actual existenoe or la~k ot exlstence or a true vetn, ledge or 

lode wl thtn the entng ot the statute and &8 this ha 8ubeequent11 

been lnterpret~d by oourt deolsions and the xistlnc ot ita apex on 

the ure Oold Claim and from wbich the vein oould be tollo"ed downward 

along lta alp below the surface of the ornlng ,tar. 

In the event tbat the court should deter.lne that no extra­

lat ral rt pta :Xisted in favor of tll. Pure Gold operators 1 t "0 uld be­

come neoes.ary to dete~ine the value of the ore whioh haa admittedly 
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been alned by the Pure Gold operators under the surfaoe of tb1 8 cla1m. 

The trespass on the surfaoe 01' the Morning tar 1s very de­

finitely proved by the survey and photographs and oan bardly be denied 

by the defendant. There is nothIng in the Apex Law wbioh gives tile own r 

ot any ve1n entitled to extra-lateral rishts the prIv1lege of trespass· 

ing on or disturb1ng the surface of a neighboring olaim Bnd 1n tbt S oase 

the cev1ng of the seid surface 1s ent1rely attn buteble to the ineffioient 

end CBl"eles8 methods ot mining employed by the ure Gold op r~tor8 who 

unaer-cut the rock w1 thout leavlng proper support 0 that JIltlU1Y t'ragJaents 

end one large boulder weighing several hundredtoDa have oaved down fro. 

the Morning • tar property and fallen Into tbe open ~lt. 

ubsequently ,~at tb! direotion ot the f:'tate J(ln1ng Inspector t 
~ 

who cond mne~ these workings 8S belng abaolutely unsat ,tbe ure Gold 

oper tors have shored up the hanging wall ot this glory bol with mavy 
I 

timbers, but the s8id workings ere stl1l unsate ana further talls 01' rook 
t 

While the tangible 1088 caused by the breaking way ot tilt sur-, 

face of the ornlng qtar Olaim 1s problemat1cal the orn1ng tar people 
,., V sbould beent1 tled to e:xem~lery daaages by reason of 8 wholly unwa _ anted 

inv8s1on ot their prop rty, and no doubt the C"urt will determine tbt s 

matter separately from any questton ot extra-lateral rights and damages 

) whtch ere claimed by reason of the illegal ie£lg&tir m1ning of ore from ' ,..----
the alleged v In. 
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The surfaoe of the Morning Star Claim is now caved trom a 

po1nt exaotly 250 ft. west of the northeast !lorner to a pOint 82 tt. 
" 

further along the CanDlon side-line, namely 332 f't. from the .D.ortheast 

corner at the Korn1ng Star. The outline 01' the surtace oaving produced 

1s irregular but its maximum extent south ot the common stde-line 1s 16 
• 

ft. at a point 67 ft. beyond the east end of' th break, and thus a total 

01' approximately 1000 sq. ft. of surface has been allowed to fall into 

the glory bole· from the Morning atar 01a1m .. 

On the oocas lon ot my previous visl t, May 7th f 1944 t 1. t appeared 

tbat there was a smell showing of ore in the nature 01' 8 pooket located 

at the top 01' til! cave which hed then passed only 4 ft. south of the 

carunon s1de-line. The conditions at this po1nt were too dangerous to 

perm 1 t careful examination or sampling but apparently tbis poe kat 01' 

ore has since tallen into the glory hole along w1 th the surrounding 

rock and 1s e1 ther bur1ed in tbe debr1s or has been mined by the de-
~ 

f ndant, even though as mentioned the outcrop was ·aotually on the sur­

faoe ot the Morning F!tar Cla1m. 

The provision of the Mining Act or 1872 wb10h app11es to the 

above reads as rollo s:-· 

"And nothing in th1s sectton shall authorize the looator 

or posses ~or of a vein or lode which ext nds 1n its downward 

course beyond the vertical 11ne of his claim to enter upon 

the surface at 8 C 181m owned or possessed by another." 

~ ~-SURFACE TRESPAS9 ~FAILURE QE ~X~T~RA=-LATERAL RIGBTS;--

S1nce the defendants have admitted entering upon and remov1ng 

ore trom the 1 oraing Star Cla1m they are prima facie trespassers
i 

-Br t; 
their own admission tee ""13 .. tenaa:nts "ere ·tf'espasser& and must be so. 

" -



considered unless and unt1l they can e stabllsh their extra-lateral . 
rights. Ther fore. the burden of proof rests upon them to confirm 

the statements in their Answer to the Complaint by ad quate and oom­

petent testimony. In this conneot1on I suggest th t rererenoe may be 

made among others to the following quotations and oltations:--

The presumptton, where 8 miner 1s found beyond his side-lines. 

1s against h m. He is pr1ma faoie a trespass r till he bas shown thet 

he gets there by following the lode on its ~p from its apex with1n his , 

lines,--Cheesman v. nhreev~t 16 .R. 7; 37 ~'. 36; Blue Bird Co. v. 

Murray, onto 468; 23 P •. 10al; Bell v. Ctk1l11corn, 6 1 •• 3~U~; 28 
~ 

P. 768; Cona. yomtng Co. v. Champ10n CO. t 63~. 640; Iron~. Co. v . , 

Campbell, 17 iolo. 267; ~~ :p . 513; Duggan v. Davey, 4 Dale. 110; Leaav!lle 
J 

Co. v. F1tzgerald, 4' .R. 380; Doe v. taterloo Co. 54 ~"I . g35; Melorey , 
v. King, 25 ont. 188; 64 p. 351; Red '1ng o. v. Clays. 30 Utah 242; 

; 

83 p. 841; Gr. Cent. Co. v. ammotb Go e , 2~ Utah 4QO; 83 P. 648; Kelly 
; 

v. Ophtr ilill Co., 169 F. 601 • 

• 
A bill to quiet title to extra lateral r1gbts .111 not 11e where 

there bas been no development to show whether they exist or not.--
I 

K 111 v. Ophir Htll Co., 169 It' • 601. 
e.. 

Prima tecie 811 ore bodies 111n beneath the surface ot a 

m1ning cla1m are the property of tll! o ner of auch claim. 
; J 

mp1re .. ta te, etc., in. , eto.; Co. v. ualter Hill. etc. , M1n. ; 

tc., Co. 114 Fed. 417. p. 418. 

See Cheesman v. hreeve, 37 Fed. 36 
; ....... 

Blue ~lrd lotng Co. v. Murray~ 9 Mont. 468. 

NotWithstanding the extrelateral r1ghts glven by tbis sectlon tt 

presumption 1s 'that ell ore bod1es found w1 thin tre surfaoe lines of aD 

100at10n belong to such location. 

5 



The presumption of ownership in the locator of all" within ~ s 

location lines throughout the entire depth prevaiLs until it is sh own 

that the veins or lodes witbin the places of his lines extended down-

ward vertically have their tops or apices in the surface of some other 

velid loca tion in such a way as to gi ve the owner of t he latter location 

the right to pursue them on their downward course. 

St. Louis Min., etc.,Co. v. Montana Min.Co •. 194 U.S. 235,p.239. 

Doe v. Waterloo Min. Co., 54 Fed. 935. 
J 

Consolidited Wyoming etc., Kin. Co. v. Champion Win. Co. 

63 Fed. 540 

Parrot Silver & Copper Co. v. Heinze, 25 Mont. 139. 

The presumption as to ownership of all beneath the surface, 
, 

including minerals, may be overcome by proof showing that such min~al is 

a partaf a vein or lode apexing in a claim belonging to another, but this 

is always a metter of defense. 

Lawson v. U.S. Min. Co. 207, U.S. 1. P . 8. 

The burden of proof is upon the party claiming ore bodies within 

the limtts ot another valid claim to overcome the presumption of ownership 
) 

arising from the possession of such ore bodies, and to show by a preponder-

ance of evidence that the apex and the strike of the vein are within the 

vertical planes of his own surface location and that between planes drawn 

vertically downward through the end lines of his location and a certain 
) 

parallel line the vein from its apex on its dip is continuous, and that 

the continuity extended to and through the adjoining claim in controversy, , , 
and that the ore bodies, the subject of the controversy, form a part ot 

such vein. 
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_ Grand Centra l Mlning Co. V. Mammotb, 2~ Utab 490 1> . 551 

See Doe v. aterloo K1n1ng Co., 54 Fed. 935 

Consoli.dated yom1ng Yin. Co. v. Cbampion Yln.Co. 63 Fed.5'O 
• 

Pennsylvan1a Consol. Min.Co. v. Grass Valley ~~p.Co.,117 Fed. 
50w. 

Leadvll1e Mln. Co. v. Bttzgereld; 15 Fed. Cas. 98 . 
Iron Silver ·In. Co. v. Campbell, 17 Colo. 267. 

BUR12!!! Ql. PROOF .!! ~§U1'INC+ :t!:XT3.ALATEBM RIGHT :--

Tbe burden of p~oof .1s upon the owner ot a mining clalm lbere 

he seeks to tollow a veln or 104e on its downward dlp outaide of the 

side lines ot hie location to show that such vein or lode has Its apex 

within the surfaoe lines ot his 100at10n. 
I 

Doe v. aterloo IIln. Co., 54 Fed. 935 p. 937 

Con.olide'ted Wyoming Gold Min. Co. v Champion Min. 00.,63 Fed. 
540 p. 550 

Carson City Gold. ete.,Mln.Co. v. North r ter In. Co •• 93 Fed. 
658 p. 663. 

See Leadville Min. Co. v. F1tzgerald, 15 Fed . Cas 98. 
I 

Duggan v. avey, 4 Dak. 110. 

Tbe b~den of proof is upon a plaintiff to Ii! 0 affirmatively 

that be 1s ent1 tled to a vein or lode claimed by him and the apex. ot 

which is w1th1n his surface 11nes. 

Jupiter ~ln. Co. v. Bodie Consol. K1n. 00., 11 Fed. 666. p. 672 • . 
Waterloo Min. 00. v. Doe, 82 d. 45 p. 55 

To ju~tity the subversion of the terrltory underlylng tre surfaoe , 

location of one eleic by the owner of an adjoining claim, tbe burden Is 

upon the latter to prove that a vein or lode ot mineral ore has 1 ts out-
• 

crop or apex ins1de of the surface lines or h1s location • . and that be 
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reached tbe polnt ot the alleged Bubversion by pursuing sum vein trQll 

its outcro~ or apex. 

Cheesman v. Sbre ve. 40 Fed. 787, p. 791. 

------------~-~--.--.~-
person cla1m1ng extralateral rights and seeking to take ore 

bodies trom beneatb the surface boundaries ot another location must 

prove clearly and s t1stactorily that he has the apex of the vein or , 

lode within the surface boundaries of his 10cat1 \-:ln. and that be i. 

pursuing the vein on its downward oourse. 

Stews~t in. Co . v. Qntarl0 1n. Co., 23 Idaho 724. p . 943. 
) 

See t.Louls Min . Co, v. Montsna in. Co., 1~4 U.S. 235 . 

TRhSPASS--pmSUMPTION A[Q lUSTIFICATION:--

A person entering within the side lines of the mining claim ot 

another to mine and take ore therefrom 1s prima tecie a trespasser. 

Cheesman v. Shreeve 37 Fed. 36 

Montana v. Clark. 42 Fed. 626. p. 630 
• 

Doe v. --sterloo Min. Co. 54 Fed. 935, i3i 
) 

Dlue-Bird in. Co. v. urray 9 Kont. 468. p. 475. 

A person enter1ng upon a valid looation ot another is a tres­

passer, and it will not be presumed that Congress intended that any 

rights should be created by tre pass. 

1!2k Ju:. G ..... ColvocoreSDeS!-

In this case it does not appear that the plaintiff had proved b18 

rights by soy development work or otherwise betore he committed the tres­

pass 1n the spring of 1944, and it may be tbat it will be only by v1rtue 

8 



of conditions claimed to have been developed by this trespass that he 

w111 attempt to prove his rights. 

Del onte Kin., etc. Co. v. Last Cbance in. etc. Co., 0 
171 U. • 55 t p. 74. 

PROOF m\?,UlBED In: LiEFENDANT:--

; 

From all of the above 1 t would appe~r that in order to prove 
I 

that a vein exists at the pOint ot trespass the detendant must de-

finitely locate and de~cr1be this vetn showing one survey map the 

line of the outcrop or apex 8S it originally existed and as it may 

now be found and traced in their workings and the length and w1dth 
~ 

of the seld vein,sl 0 1ts exact strlke and dip. 

In refutation of this proof the testimony ot our witnesses 
I 

and the surveys and photogrephR may be used as indicated below, but 

since it 1s very diffIcult to refute such a general and indefinIte , 

i 

cla1m as bas been made 1n the newer to the Oompla1nt, 1 have suggested 
.' 

that the defenda nt should be requested to give these details end to sub-

mi t 8 survey showing all tb1 s data just as soon as possIble and well 1n 

advance ot the trial. 

In making 1111 recent e:xaminatlon ot this property part1cu)! r , 

attentIon wae paid to the surface ot the common side-line, approximate­

ly 217 ft. west ot the northe$st corner ot tbe Mornins Star sinoe tbe 

defendant alleged tbat a ve1n ot m'e outcrops at this point. Actually 

no such outcrop oan b seen here or anywhere in the immediate v1cinity, 

nor bas any mining work. been done closer than tbe east end of the open 

pI t wh1 ch 1s 33 tt .. further to the west. 
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In respect to the trespass under the surface ot the olaim 

it 1s alleged b1 the plaint1ff and admitted b1 the det'endant ,that 

they have mined a considerable quantity ot ~e under the Morn1ng Star 

to wbich they cla1m that they w re legally entitled by virtue of extra­

lateral rights below the outcrop or a-pex 01: the above mentioned vein . 

The defendants 01a1m tbat th1s alleged vein had & strike to 

the nartbwest and southeast and a dip to the SOuth19 est but 1n no 

case do they give the exaot or even approximate course and their 

desoriptloh 1s therefore very 1ud_finite end wholly lnadequate . 

Ho ev r, it 1s obvious that 1t any veln bad aotually orossed 

the common side-11ne at or near the point indicated and w1th such a , 

strike and dip as they allege, the apex or outcrop of this veln should 

be 'found 8lon~ the surfs oe 01' the orning St r southeast from the common 

aide-line and,-unless it plnches out within 8 very short distance of 

the point ot intersection with the s1de-11ne,-1t should continue across , 

the east end line ot the Morning Star. Actual11, there 1s absolutely 

no ev1dence ot eitber the outorop or underground continuation ot euch 

a vein southeast of the common slde-line and sHain there 1s no evidence 

of the outcrop or downward xt nsion of the ell 'ged vein to the north­

.est of the present open pit. It must th ' ref Ire be assumed that either 

no such vein ever exlst ~d or that its length was limited to the length 

of the present open pit whicb extends almost due east and west on the 

ornlng Star and Pure Gold claims for a total length of ap~roxim8tely 

180 ft. If 8ny such outcrop of apex actually e~1sted within tbis area 

the evidence of seme has been destroyed by the defendant and had already 

be.n (~ stroyed before I first v1s1ted the property on Kay 7th. of 1~44. 

- 10 



As tending to prove th t actually there never was any suoh , 

outorop or apex and tbat no true vein. ledge or lode exists or hes 

ever existe~ at or near the point ot ~rcsp8ss, I will oite among others 

' the following f'ac'ts:-

Ho indioation of any suoh vein now appears along the south 

tace 0 the onen pit whicb should be the oase provided the dip of this 
~ 

vein were less then 45° . Again, no suoh ve1n bas been found 1n the 

raise which the deten~ants put up from their orklngs soutb of the open 

pit to the surt.ce at e point almost directly on the oommon side-ltne . 

It 18 stated 'chat in this raise. wbich is no longer easily 
,'. ; 

69cese1ble a little ore was found very' close to th top but since 

this raise 18 located at a point some 350 ft. west of the Dortheast 

cornel" at the ! ornlng Star and 8 short distance west or t~ oavi.ng of , 

the surfaoe by the open pIt, tt cannot logically be alleged tbat any 

showing sO located forme a part of the vein on hi ch th defendants 

claim extra-lateral rights as this Should 11. much farther to the SDutb . 

Again, Do such vein was found in the two diamond dril l holes 

which were put down by the orning ""tar Company at locations shown on 

the map and where tbe cores which r examined showed no mineral or any 

indioation of vein material. 

In the crossout whioh runs south from the glory hole for a 

distance ot approx1mately 31 ft. ,namely '7 ft. soutb of tbe oommon 

slde:11ne) a little low grade ore mixed with lime is noted near the 

tace, but t11s is very obviously poe ket and again i co uld not 

POSSIble be claimed that it formed any 'Par '~ of he trespass vein, 

for in that case the satd vein would be clearly visible along tho 

south face of the pit. 
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Assuming that the defendants claim that the dip of the trespass 

vein exceeded 450 then the continuation of sald vein would lie along 

its dip below the bottOAU of the open PIt and would not be visible in , 

ony of the workings above mentioned. However, the lower edit 1n the 

Pure Gold wor Kings pesses directly under the pit approximately 20 ft. 

below its present bottom wbich 1s partly fill ':ld wi th debris and the 

same d1stanoe below its south crosscut from the pIt which in turn is 

about 35 tt. below the surface. The seld lower crosscut reaches the 

common side-line and passes a few feet beyond i t at one point and h~e 

there 1s a small pocket of ore 'hi eh 1.s no~ largely worked out and whiCh 

1n turn co uld .not possibly 'be connected w1 th the tr spass vein. In the 

three raises which have been put up from this lower adlt to be used as 

ore passes for tbe material mined 1n the open pIt there is absolutely , 

no indication of any vein as f ar 88 can now be ascertained, and I am 

informed that no showing of t his nature wa s found hen the raises were 

actually open. We therefore have a vertical cross-section of the entire 

formatIon from the surfa c~ down to a point approximately 70 ft. below 

and in 'Whioh there 1s no trace or indIca t ion of the alleged trespass 
• 

vein, although it hould have been noted 1n th1s crosscut section pro­

vided it had outcropped any wbere between the northeast oorner of the 

Morn1ng Star and a point 350 ft. f arther to the west with 8 north~st- Li~ 

s outheast str1ke end any dip to tm southwest less than 70 to 809Awou -~~ 

have carried 1 t directly down to the Mogul Fault betore 1 t v Quid l:e ve 

entered under the ~ ornt ng Star Olaim. 

AFFIRMATIVE PROO F TF.U T ~ ~ QE ~Er~>T~RA~-LATER L RIGHT~ EXl~T 

AT OR 

In opposition to any testimony by Which the defendant may 

suppor t his contentions we should lay pa rticular stress upon the true 

nature of this mineral deposit. 
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In this connection we should a1m to show the t A-at tber at the 

location specified by the defendant nor anywhere else in its vicinity , ; 

bas there existed or does there now exist any vein, ledge or ~. 

within the legal or commonly accepted definition of those terms but 

that actual l y the deposito of scheeli te ore found stand near the point 

of tr spass ana else here on these t 0 claims are m r 1y pockets or 

kidneys errat1cally distributed thru the 1i estone and bre cbie over a 

wide area along the hanging well of the ogu1 Fault; end that neither 

the fau 1 t fl s ure 1 teel f nor the m1nera11zed zone which 1s bolly oon-

com erc1al cODstitutes a vein nor acteas host to any true veins of ore. 

In th1s connection I cite the following quotations and decis1ons : 

~ I 7 0/ P-f6,. 
the most conclusive proof concerning the charaoter of 

the trespass ore body and in r ect all of the sCheeli te ore bod les develop­

ed in either of these claims is found in the location and outlines ot 

the stopes and pi ts th t have been orked out in the past and of the 

shoots of ore Which are still lett in place . 

n examination of the surface map shows that tbese deposits , 

follow no regular patterns but occur like plums 1n a pudding scattered 

around in a moat irceguler manner and tb is holos true 1 th de pth as well 

BS on the surface. There are only one or two of tbe stopes in which the 

length was ubstantielly creeter than the width and 1n each of tbese 

oases an elongat d lense rather than a vein de,pos1 t 'Wae suggested. 

The trespass deposit 1 teelf has no ' I been mined out but r 
examined a portion of it last e and as f br as can be judged from the 

out line of the' ork1ngs it seems to have been an elongated pocket with 

a le ngth of perh ps 50 ft. 8m a width ot nearly 30 rt. partly extending 
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across the oommon side line both on and below the surfaoe and pinching 

'out entirely at a depth of not over 40 ft. not her s1milar shoot was 
; 

found and mined to the north west on the Pure Gold Claim, another 1s 

found to the east at the top of a raise and olose to the oammon side 

line while still another shoot of lower grade ore mixed with limestone 

1s partially developed on the Morn1ng Star Claim ~t the south end of tbe 

cross-cut driven from bear the bottom of the open pit. .one of these 

shoots are oonnected with eaoh other or lie aiong the plane of a vein. 

In oheoking over the reports and descriptions of this property 

I have 80 tar failed to find any referenoe to 8 "vein" at or near this 

trespass locat1on. NOWhere 1n the drawings or text of their pamphelt 
• 

do the U.S.G. S. ~ngineers use the term ~, ledge or ~ 8s applied 

to the sohee11te ore occurrences to hi ch they always refer as "ore 

bodl es" or "ore zone s." In the text they refe.r to 4eposi ts "in 

silicified limestone breccia 10ca11zed along the Mogul FaUlt and 1ts 

related struotures~ q They state that "the fault includes ma~ planes 

of movelllent over a wide area"; and that the principal zone of brecciatio.n 

is about 50' thiok where it is exposed in the Pure Gold workings. 

The term "related struotures n is very vague and probably covers 

a large area as may be judged trom the mention ot several oacurrenoes 

ot are 1n si11cified zones of limestone at various po1nts south of the 

fault as well as in breccia. 

Elsewhere they mention the Pure Gold ore body \not yein) as 

being "localized in silicified brecoia 1n the principal Mogul Fault zone" 

wbere the ore zone ranges from 5 to 40' 1n w1dth at the surface wbere 
> 

~ it was exposed tor a length of about 200'.. '-ctually s1 nee the date 

ot their Visit last February three ore pOCkets have been mined out 1n 
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this area. They mention that moat of the o~ produoed from the 

Morn1ng C"tar depoe! t at another point was taken trom a "glory hole" 

which wo Uld be e mo t unu~ucl m~thod of mining or& trom a vein and 

it 1s evident tha t lera as vell as in the other sections of the pro-

(C perty the schee11te was erratically distributed 1n ~1rregular ~: 

Bate bodies · of silicified limestone which sometimes trond northeast, 
I 

i.e •• at r1ght angleo to th ~ strike of the fault and to the strike of 

the alleged vetn b1ch occurs at and near the point of tb6spass. 

On the cross seotion map they show a ~lde band of quartz 

and silioified limestone lying along the benging wallot the orushed 

zone ana ind1cut that thl~ form~t1on may con tu in ao average of O .l~ 

W °3 , Since the gross value ot such material was on11 '2 .40 per ton 

{even when the Government as paying "24.00 per unit of 03) and 

orktng costa were at least 4 times that figure it 1s obvious that 

the filling of this mlnerf,;llizedzone 'as not canmeraial ore and that 

any mini ng would b ve to be confined to ore bodies lying lthin the 

zone. In every case thege ore bodies ov:)eer to have been pOCKets of , 

1rregul~r size and sbape, nearly al '815 assooiated with oraCKS or vugs 

1n the rock 6nO differentiated trom the surrounding rock merely by the 

higher percentage of scbeelite whioh they contained and not by uny well 

defined walls or change 1n th~ character of the 1'0 ek. 

y own opin10n in this regard seems to be 1n agreement with all 

of the officials and employees ot the oroing ~tar Company hom I have 

met und eleo . ith G. L. Derwin. a reg1ste.red 1.1111.1.og "i;;ngine.! r UOIN li\j"lng 

1n Oracle,. ho visited the ground t ice 1n my· ccmpany and who w1.11 be 

glad to testify at the trial if we desire him to do so. 
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Among other witnesses who aight be asked to testify I would 

eepecially meQt10n a Mr. Mohney (AOW employed by the £ag1e- .21 oherCo. ) . . 

who once s uperv1sed the work tor t~ Morn1 ng .' tar Oompa ny und hom I 
• 

~now to b en experienced and oompetent miner. However, I have DOt 

bad any opportunity to personally obtain Mohney's op1nion regarding 

the character ot thes deposits an~ this would obviously be an 

88 ent.tal prel1m1narr to call1ng him as en expert w1tness. 

Acoord ing to ]'orcey and Henderson several ot the englneers 

snd toremen prev10usly emploY$d by the orn1ng ~tar could be called 

on to give testimony 1n general agree.ent with my opinion and they 

alao say that erd who was for some t1me superintendent or toreman 

tor the Pure Gold peo~le repeatedly stated that tbe trespaS8 ore 

bOdy was a pocket and not a vein and has indicated Ais willingness to 

testify to tbat effect. 

To support the claim of the ~efendant, ~. J. Ewing wbo is part 

owner in the Pure Gold operations w1l1 very probably test1ty that be 

found and followed down tbe dip ot a ve1n as specif1ed in the defendant' e 

anelter. Ew1ng 1s not a registered ioing Engineer in Ari2Pna end his 

p rsonal interest in the outcome of this su-it 111 doubtless be tully 

oonsidered by the Oourt. 

Mr. T. N. Stevens, the Deputy 1neral Surveyor 1s elso likely 

to be call&d since he bas recently been surveying tbe Pure Gold Clatm 

tor patent and has also surveyed the underground workings ot both claims 

1n the vicinity ot tbe ~reep8ss. As a surveyor be could ber~11 quality 

to testify in respect to the nature oftbe ore deposits and so tar 1t 

does not appear that there is any dispute regarding the location of 1be 
J 

claim lines or mine workings, althougb this cen only be determined after 
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we have been furnished 1th coples of Gtevens' rae nt survey maps. 

1\ t:,N . Pennybak r~ wbo ha3 reoen~11 examined the property on behalf 

of the defendant is a high class geologist altho be is not registered 

in Arizona. I have not bean able to learn the nature ot his tindtngs 

or testimony whIch mayor may not prove damaging to our case. I have 

not been able to learn tbat any otber Engineers or Geolog1sts have 
• • 

recently examined the situation nor what other witnesses, it any, will 

be called by the defendant. 

01 tattons bea,ring on the all important question of the nature 

of the deposit may be mentioned s tollows:--

Ore in pookets. vugs. or other irregular and disconnected 

occurrences w1thout vein ~tter between does not make a lode--
1 

Cheesman v. Shreeve~ 40 F. 787. Nor ore bodies tormed outside the 
• 

r1ssure.-~Tombstone 00. v. ~ay Up 00., 1 Arizona. 426. 
~ 

Ore disseminated at intervals, or found 1n ohannels, chutes, . , 

oavities pockets or other irregular OQcurrenoes at intervals in 
{-1 

quartz1J{e t 1 thout ore connections between the same is not a vein. 
/\. 

or lode within the meaning of. the statute. 

Cheesman v. Shreeve, 40 Fed. 787. P. 7a~. 
--. 

Where deposit of o~ are only found in vugs 1n small quantities. 
; 

lylna 1n no generel direct1on, widely separated t and found tn exoavat! ons 

only after ar1 vlng 8 tunnel for a considerable distance througb bard . . 
quartz rock. and where such vugs of orG lay 1n detecne cavities. more or , 

less like 8 trough, and wholly surrounded by or enveloped 1n such 
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quartzite rook, such deposits would not constitute a ve1n or lode 

within the meon1.ng ot this statute. 
" 

Oheesman v. Shreeve, 40 Fed~ 787, p. 794. 

The term vein or looe can not be applied to every metalliterous , 
zone of oountry to wh10h boundaries oan be found, as this would red~e 

all mining distriots to one lode. 
I • 

t. Diablo, etc., Min . Co. V. Callison. 17 Fed. C s. 918. 

Waterloo 1n. Co. v. Doe 82 Fed . 45 p. 54. 

ee Eureka Consol. M1n. Co. v. Richmond 1n. Co., 8 Fed . Cas. 81~. 

!!!!! CON TITUTBS ! !nl! Q!i .:;:;:LO-.::;oDE ...... :--

The usual definition of a vein or lode is an aggregation 01' 

minerel matter containing ores in t~.sures of rOCKS. 

;aterloo Min . Co. v. Doe 82 Fed ., 45 p. 54. 

A vein or lode 8S used in this statute applies to any zone or 

belt ot miner lized rock lying within boundari s clearly separating it 

from the neighboring rock. 

Iron Silver Min. Co. v. Cheesman, 116 U.S. 52g, p. 531 • . 
ureka Oonsol. 1n_ Co. v. Richmond 8 Fed . Cae. 819 

$tevene v. Vil11ams, 23 Fed. as 40. 

lIsuOith Min. Co. v. Orand Central in. Co., 213 U,S. 72, p. 77. 

An ocourrenoe of ore, usuelly dissem.inated tbru s gangue. or 
> , 

valnstone, and having a mare or less r ~gu18r development 1n length, 
; 

width and deptb. A vein nd a lode are in common usege, essent1ally 
) , 

the same thing. the former being rather the SCientific, the latter the 

miners' name tor 1 t Century). See Lode }'isaure ; F18'8ure ve1n. 
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The tilling of a fissura ot fault 1n a rook, partioularly 11' 

deposited by aqueous solut1on. ''ihen metalliferous it is called by 

miners a ~i wben filled with eruption material a~. A bed or 

shoot of 01'8 parallel wi tb the bedding. Called also Blantcet-depos1. t. 

(St&ndard) A orack in rOCK tilled ' by m1neral matter deposited ~rom 

solution by underground water . ~ lode (Webeter). 

A vein or l2.9.!. $S used in the lew applies to any zone OX" belt 

ot mineralized rock lying within boundaries clearly "separating it trom 

the neIghboring rock. (Iron Silver Mining Co. v Cheesman, 116 .8 . 

P.551; . ammoth tntug Co. v. Grand Central MIn1ng COe. 213 p. S. P. 77). 

V$1n or lode does not mean merely a typioal fissure or contact 
~ 

vein, but any fairly well-defined zone, or bel t of mineral ... b'earing rook 
• 

in place ,Cast TInt1c Cons. ''' in. Claim. In Ie 50 Len Dec1sions, p. 273). 

A comparetllely thin she$t ot igneous roc k injected into 8 orevice 

in rock. 'ben this intruBlo.m 1s large it is celled 8 dike. (Webster). 
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MEMO HE MORNING STAR 4/28/45 

Bill Evans called and told me that in conference with Fennemore 

he had just learned for the first time that Molson had at on~ time 

offered to make a vertical side-li ne agreement with the Morning Star. and 

on all ore mined or to be mined from under the orning Star, to pay to 

Mrs. Woods ber regular 10% royalty and to pay to Forcey e t all \Lessees) 

either 10% of the net value or 5% of the gross value of ore mined from 
I 

both claims , - whichever was the greater. 

Evans thought that altho this offer had since been withdra wn it 

mi ght again be renewed and shoul d merit serious consideration and I was 

inclined to agree wi th him provided r olson would also a gree to pay to 

both Mrs. Woods and the Lessees a stipulated minimum rental or royalty 

perhaps ~ 100.00 per month to each. Evans wr ote Tubac to that effect . 

and something ma y be worked out , but meantime we are to go right ahead 

preparing for t he trial and plan to leave Sunday [ay 6th for Tucson. 

A practical adva ntage of the compromise would be tpat the Pure 

Gold could then use the extension of the lower adit which pas ses thru the 

vlorning s tar ground to get at al l of their ore instead of followigg down 

along the dip of the vein which would involve very expensive development 

and mini ng . 
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EXTRAC T FROM LETTER TO ELLI1\f1VOOD & ROSS 
FROM FE ~TNEMORE , CRAIG, ALLEN & BLEDSOE 

DATED Will RCH 15, 1945. 

1. MRC certificates of assays and weight ~ 
certificates wi th settlement sheets covering ore extracted ,. I"t~F 
from within Pure Gold vertical sidelines; 

2. MRC assays and certificates of weight, 
but no settlement sheets covering 498 tons of extra-
lateral ore delivered to MRC, but later milled by our client 
at the Tucson Ore Mil l ing Company; 

3. Jacobs Assay Off ice certificates of assays 
and public scale welghts on daily samples cut on crushing 
pl atform by Jacobs, and grab samples by Mr . Ewing , or one of 
the foremen , cut from ore directly after mining covering 574 
tons of extra lateral ore delivered directly to Tucson Ore 
Milling Company; 

4. Photographs showing the apex of the vein out- ? 
cropDing on the ground before any material work was done ; 

5. T. N. Stevens' survey plan and vertical 
secti on A-B on scale of 1" - 10'; 

6. Plan and vertical section C-D with the geo­
logy and vein structure superimposed in color on a scale of 
1" - 10 '; 

7. Plan of the foot wall on the adit tunnel 
level on the scale of 1" - 10'; 

8 . Vertical east-west section along 
of the common sideline showing the positions of the 
wall , foot wall , and Mogul fault on a scale of 1" -

the plane 
han ging 
10' ; 

'1 
( 

9. U. S . Land Office Mineral Surveys 
patent of both claims; and 

for V4 
10. Report by U. S . Geological Survey with a 

plan map showing the strike of the vein and geology, and a 
vertical section showins the hanging wall limestone, the vein, 
the f oot wall limestone, and the Mogul fault with the vein/~) 
showing continually from the surface down into the Morning 
Star gr.ound. ) 

--

? 

J t (:.{. . 

.) 

f l"" ~ ~ 
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In addition we have a scale model which you may 
view if you wish . In additjon some d iamond drilling has been 
done within the verti cal sidelines of the Pure Gold claim and 
records on this are available . 

We will desire that your clients produce such docu­
mentary records as they have showin8 ores recovered from the 
Morning Star prope rty and the location from which recovered, 
any en8ineeringmaps or reports on mineralization within the 
claim, their records of ore shipped and where it came from 
and any maps or other documents of their workings showing 
assays, drilling holes and the logs of their dri ll holes . In 
this connection we understand your clients have done c onsider­
able drilling on the property both verti cally and horizontally 
and we will desire to examine the records of the results of 
these drill holes . 
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f-UGGESTED 1d.E! Ql EXHIBITS !Q.!i MORNING ~ -..TR .... I .... AL ... 

Photos taken by G.M.C. 3/1 and 3/8/45 with captions. 

Maps:-

(i) Survey Map of Morning Rtar Claim ldefendant) 
(2) U.S.G.S. Map and Text (") 
(3) Stevens Survey Maps (") 
(4) Survey of Morning tar on 1" : 25' scale lmust be identified} 
(5) G.M.C. Map bluaprlnt to be r evised from (4). . , 

New aap of Morning tar & Pur e Gold. scale 1" : 40' to be prepared 
by G.M.C. from U.S.G.t. Map & Stevens Maps. 

Log of Morning Ctar drill holes,-to be prepared and identified by Forcey 
if data 1s available. 

Record of Morning Star production and shlpmentst-to be prepared by Forcey 
if necessary. Bone of this ore was m1ned trom vein which is alleged to 
ha ve ape.ed on Morni ng tar Claim so far as I lmow. 



\ 

April 'ttl, li45 

ttorn y 

Be: orning Ctar l orp" lA, 01'2A). 

ear Mr. EvsDal 

I bave oare~ul17 tudled your l.tter ot ~oh 27tb, addr ••• d 

to Judg Darn 11. I hav liso r 0 14 red all teohnic 1 pb •• e. 

ot thl C 8 in th 11gbt ot information obtain.d at our Karch 23r4 ' 

oonter nce in T caoa on which occasion tb. d.tendant explaln.d 

tbeir theory aDd per Itt.d us to x mln their exhibits, inoludin& 

c rtalD sury y maps ot wblcb I obtained prInts OD reb 31.t. 

Tbe 4.t nd nt will i to convinc .th. Oourt th t:--

" \ 

(1) . Tb y .hed tb p,x ot a Tein of. aoh •• llt. or. wlth 

uar z whlch outoropped in p rt on the Pur. Oold 01a1. aa . . 
ahown 1 photo. sury.y a. a snd od.l. 

(2) " That th1 proY d to be a .ell d tIned v.1n ~ber.In­

after r t rred to 8 b. tre.p a. v.ln") who.e outorop oroa ,4 

tb common 1d. lIn bout 2 ot trom"! a e t carn ' r .ltb. 

trik of about north 300. t ahd a dip ot eoa. 46° to the 

south"est. '1'hl. v.ln a rollo d d n aloag ita d1p at the 

pOint of treap.a. tor 8 distance of S' trom the Burtac. and 
, 

dey.loped tor a tot 1 len th or 480 t along the outcrop wblob 

w. tr oed tor 270' on th Pur. Gold nd 160 t OD tbe oraina 

tar. 
- 1 -



• 1111 m A~ • a. 
Be: Moralng S·ter l cree)" v. o18QnJ 
:april 'th, li45 

(5) That 'hi. v_in with a wldtb Tarylng rrom 5 to 40' 

• well defined hanging lUill ot "·dark 11 ..... stoil." ••• bo-.n 

OD th 11' ap6 and photos end thts hanf$~ng .1:111 near tlle point 

~t t~ •• p •••• es to~. a abort d1etance 0108 to an4 ,arallel wlth 
" , 

but .4!! !lit S!f"! tae co on si(1,. line. Thi8 henging wall .... 

barr.n of ".lut8 as provet! by thttlr· lea 71 "bt 1e all of th. 
i 

ell • 4 ,.in c.x-,,1ed a · su.b: , ntlal parcentas of &01:l:.el1 te , . 

. ev n tbough th oamm$rotal ore •• s l\.lt~d to shoote aad 
\ 

p~ck.t$. 

'.f.,) That tb1s v.1a h 4 .. well det1ne4 toot wall of SJray 
• 1 

. . 
llme.ton . a180 barren or valU 8, belQw hlob la, tbe brec,la 

and orushed terial oOtistltutlng the SOUSe ot tb.$ Mogul raul' . 

ttl t 0 traced for " ev rel all: • In the souse 01' tld.. taUlt 
~ 

~on 8.$ touo,d the crushed gren1 t.e 04 breooia t ttl solid sru1 't. 
Oil tll. ibot '1.11. · 

" , 

Proot or all ot the, oont nt10n ·bas been oaretully ptepartd 

and should be "err Gonv'inolng •• poially hen illustrated by the , ~ 

04el. wille 111 be eXpletn." a1'1.4 ve~1t1Ctd by Peo.nybaker.olson 
, 

ad lng.' e t. l's ntM tlJld · n4 r le1"dl& • of .. Ia.,ller or no\ 
I 

tbelr 01 1a. oontom to the taots ,1 teal' that the aet.,iU!81'1'"S would ' 

a1 ply overwhelm us by tbe prepoc4eranoe o~ their e tl ooy aD~ ~xblb1t8 • . 

It 1. not cle r to m. wb.Y the derendauta 1n their Anawel" '0 the 

ComplaInt · tet 'bet there are lQC t d OIl th Pur Gold 01a1. ":numbers 
J 

of veins,. 104 • or led,g ' ~ 40D:tfJlntn~ y luabl.e aineral. t.rayeralns the 

.. 8 -



JIr. 11118Dl • valla 
R 'Korn1d tar ( oree, ,. olson) 
April 4 tb t l~.e 

8 • asterl and • t 1'11 an tbru and beyond tte e ., end line. 

They have p arently prepsr d no data or map pertaining to ~ 

other ~ n t above d sari ed tr spa 8 vein an it spy o~.r 

p r ll~ or 8C 111 xl t it 1s r41y 

po aibl t t th ., could be 80 100 te 1n vi if ot the 100 t1 OD ot 

• 1 t) e to ero at art I1n of th u.re ()Qld c lata. 

ow , r, tbl uoted .'ate nt ould. e. to ot l1ttle tm-

portane it they can ub t ntlete thelr olal 8 reSardln tbe 'reap ••• 
• 

Y iD. eD llo,. the t, "here outer pping on the urI Gold olel 1 t we. 

ectliled to xtre-l t ral rlgbt bj 'irtu. of bloh to 1 h •• le,al1y 

ral or ~ ountln alto 'er •• 
• I . 

n ., res 8l-8 e ot O.9a~ •• OS- . to 1071>. tons w1 

I r teren e to 70\1r 1 ( as • 1 tbru 6 ot your letter) 1\ 1 • 
• 

,.148n1; thet tbe taat tbat the alles d ,e1n doee not oro •• e1ther 

nO 11 ne ot tbe \Ire Gold Gleima h 8 no be.r1n 011 1ta 8xt1'8-1atera1 

rl8h~. and in tbl r sp ct my OWD. tudy ot the lall b d led • to re.ch 
i 

a a1 tiar 0 nolualon. 1nl1' ba d n d 01 10n ot tb U. S. Cirouii . 
Court ot 1 1n b e 88 or !2£l K1ptA6 111118 Q2.~ 11. DOctor 

laok Pot, li4 d r 1 620-& ~. 

o ntln 00 your op1nlon re ar41ng ih po.s1b111t.J th' • 

• 1gbt ah that the alleged \reap... ..1. cro •• ed both t e north . 
n4 outh .1de ltn 8 or tbe ure Gold 0181 . ' I m1ght 881 that 8t~.r 

caretUlly r.v1 •• 1~g ., no' ,I do not belleye th t .e Could po •• lbl, 



Mr. 1111 4. lvane 
II : , on1l1g st.~ ,Force, IV. e,laOA) 
April 4th t 1\l45 

k writ Pl'oot, except at p~oh1 b1 tt , •• %pen • Th, t:rlke Qr the 

Mogul r \ll au of the aU_sea vein swtngs sharply 0 r4 the 110l"1h 
I 

n ar the \1 at ella or the ()utorol) (Ina 1t t 'he vel exteD4ed fet- 8J),OUCll 

in t t d1rot1on it hould oro b no~t~ ld I l1ne r ther taau the 
, I 

we ' t nd ,line ot 't~~ :fiure Gol~ ole,11n. Howev::,. ,4. 'P gUloh rUD.S, 

no.r~b th.ru th1 oJ. i 'about 000· "tl'Qltl 1t ' •• t . nd end tlae Ilide or 
t t pleh r co •• .re4 w1 th 1001 ' 0" rb-ura. and t 1u8 which completely 

lnealta 'h . outcrop of 1-001. bile J: ~.,er oarefully e:xaltls.ne~ tbe sur-
l 

t e on t.h .e 1 01 bl~ BUlan it 41d not ppear tat .ar 'yeln o~t· 

qrapped t., tb1a _llr •• aa •• .,en it ~nlCJ.l1 •• 1 . e1" to\1n.d it probably 
, / 

CloulO nat" be 14 nt1tle4 .e a ,aont1nueti,oa ,cf ' th trespass vetn olea. 

the entIre le.g h ,9 01.\14 b , i.reno a ad th , outcrop, 9re 01' 1 88 ooa .... 

t1nuou.l, opo " 4-. 

I have obtai. 4 a eOP1 ot tb ' P tent uJloy Y ot the Pur'e Gold 01a1. 
- I 

and nQta' t 'he ~ .. lS1D8.1 dteooverl pi. ~ _a loC$t~d lOAS the oenter 
. -

line ot th cla1m at 'Paint a.5o· 'West Qt the 8 t .0.4 line. The .. e111 

' ttt a 1) oa wbich ' this d18~" ry ws ad ~a obvioualy no connection 
,I 

1ft th tbe _llepel ' WlUIl"SS •• 1. 04 tim '"to~e t1"om your stUdy of the 
I 

la. tbe 1< g 1 .ttector pro.~n3 that ttl. 'reap.s8 veia cu·o ... 4 both 
\ , 

• 
Bow it has been and $ '"11 I' • ., optJtloa th t 'lhe &Ch •• U,t. 10. 

11 ot th1s rea ooour , •• ,r pl oe ent depo81~s in the wide nd ot 

crush 4 u4 ab.".~.4 11.e tone th t 1s tound alo11g the h ac1ns •• u , 

-" -



r. 1111 A. ' 'f n 
Re= IIorh1J18 tar ( oroe1 v • Molson) 
A ri 1 .ttl, 1 '6 

ot he ogu1 'ta ult nd t t rly 11 ot this 11. to e h1ch 

t ore or les8 ho og.nee 1. 

carr1 8 8 11 rcentage ~t ohe Itt t but tb t 

it 1. this r 8 ther re certain 8 ot10 "ieb bav. b 8n hi8hl, 

4 80 tba quartz aD~ uartz1te ar more redo.l 01 aD~ 

the che.li 'e bas been cone n,r t d to a potnt ... here tn 80 
I 

lec e it on ttut relal or • whioh 0 • 8 ctU'll, tound 
\ 

aDd alb. 4 1n ])00 t or 'k1do.o,.8 .ssociated with YUgB end fi.sure. in 

th r6ok~ Thee ar 88 ., be t r d t .9£!. lone, nd eeveral of 

t will be aho n on .tbe' map ot tbe surt oe ot tb t 0 c1 1 

Aotuall" I belleve the 1f can hO'tf 1b ~ th '1'. a ••• 11.. 

4tft rs tr 1,. toot ' n4 hanging 11 on11 , to th extent that 1, 

10h 

tb t partlcul r r a th h1ghly 111eitl and dotted 
I , 

wt th vuse and "-.•• ute.. one t s p rtlcular11 t a ured 

in de1; nd n t n odel. 'lh r paa shoo ot pay or " 

uch orter t en endante nO'th ore p1nched out about 

35 to .0' bel0 . th It any yore 8 to 1n, lower , 

dr1ft nd 0 0 8cut. it s e s to v be n only ln mall, d t c 4 

00 ts hie • r not oonAec l' th m in or -sh ot. 

It i 8181111'10 nt to note hat all at be det ndaDt'a exh1b1, 

. represent 4 only th oon41t1on 1 tb tmm tate vicinity ot th 
• 

ire.p .'1 to~ it hey had 

b.en obllge to sbo ot r po it ot 

rare tbe, ould b ve 

leh occur un er. 

a1 11 r ,8010 1081 ,804 PDrsto' 1 aon~1t1on ~ notebl . at tbe R1Yera 

- & -



Jl~. 1111am. Bv De 
B : Mor 1 ~ t r \Foro y va, 01 on) 
April 4th, 1 "5 

ork1 ~ inolined shatt in ine ornln 

I believ th tee n 0 th t nothing gtves the tr paa. vein 
# ~ 

" n lndlvld lit wbich, ap rt tr oth r d1rtereneaa, clearly 1.­

tlngul bit fro the nei hbor1ng ro~k.'! 'ltd8 quot tl~ trom the 4 •• , 

ot U. 00. t •• La.son 134 d r 1 7&i, and th balanoe ot the 

o 01 ien quot d " on p g 10 of your let er .., a a.48, aloll .1 tn 
i 

other 1ml1 r c1t tIona, the asla tor a ela1 that tn. enttre area 

or elllelt! (\ 1i 8ston on ttle b tn " 1Iall ' ot the oaul aul.\ h •• 

e n 80 .h&t~.red and inel'a11z d '8 to oon.,er'\ l' lnto a ingle . 
broad •• in or lode", in tCb 0 •• it b.loual, extend over a lars­
port1on ot the urreoe ot tar. 

ow ver, in the partlQul r .Cas or tb tre~pa8 or bo~ e shall 

he"s to "It b t ~he or, gOR til wb1ot;l b " hoots or p~cketa of pey 

or occur do t ke tb ror ot an lon t d lens h1ch,-whii. it 

1 not ne 1'11 ,so ... 1.1 d tined 

bela by th tour to con tltu 

. 1 a1 meanln ot ~be 81'_ 

01&1 d by tb ~.ten~8nt, .ay be 

,,1.11, "1" cl e or lod 1. tbtn the 

To et t at situ tlott. it a •• s ao t 1 portent to roduc con­

clua1v Y1denoe tb th outoro~ or pax ot that part1 ular or_ bo41 

1 ta.lt exten~ " t.or " , oonaS. e.r bl 01 iSDC soro •• the 00 on sid. 

11 r 1t$ h1sber ~ortton a faun OD the orning ?t r, hleb 1. 

tb .enlor loe tlon. 

- 6 - . 



Mr. 
., ornl va. 01 on) 

April 'th. 1 

It 18 T ~y t and ~ con 14 r y 1 au pictou 
fIw~ oI1MI~c.-

n odel ttl t h h ging W8 1 0 , ~ 4 tene n aha p 

(\ 11 Y 1 a1 0 t exactly 
/\ ' 

oltlold t- tor 8 considerable d1et • 
111 th tb co on 14 11ne ot t ltb-Ou to 8al 1t -

an, inch . 

o f it 18., 1 'lnct r oollectloh that in 

ot b. 'r ,a8& pit W88 onl 3 or ,~ over th 11n.~ tertel _hi h , 
8 to 11 ap ore. $D~ We8 0 

lal 1, yl tble 0 t '. outh r1 and , ' 11 of this pit in the 
, 

orn1ng Star QUb~ ft~ e. n tocSay 1 h n th tre pas 1>1t invaded 

the orn1n r to th • t Qt 10' on th surfac end lOt • 
• 

hat lower . 0 , t I' er ot be pp r o b 1mll r ., 
o • boWing_ at pain 8 10 11 of t p1t an b ur-

• 
tace t rther It th hill to tb , 11 0 w lch t nda t. -
e 19 t •• rrel1 1 • 

Un ortun ly I ... r had t op ortunl y 0 t t by 1 
J 

1 any ot tbee. ahowlns , and their 1 portune .8 no' p er a~ 

until th beory ot t • d ten e xp1a1n d Q US 1 T a on, but 

ot h1 h n tn 11 Quid nc pp 81" th 
f 

oUld be our. beet procedur • ad the the -te tony ot ftn 88 • who 
, , 

.ere tb r un , betor he det n4 nt rok aero a t 11ne eDt 

f 11 d 0 rind ore 81 on 0 artlo.uar 

oint. alon the, "41d not pret ne to •• 8 pled 

t.1 contlnuouely lon the area wh r 1\ 18 now ca. d end w 'be 

-, -



" 

o cey va. ole n) 

ou rop.as dir atl, boy th bleh :... t,re-· . , 

abow the "811 o~ 0.. ooke t or an no 1Q g be leD b 

of th 

hi. ttuetloa tal 41 c •• under (4) Q page l' ot your l.t'~ 

ot $rCb 29tb no 1t -1. my nO reteoding t t the ¥ure 0014 op.re'ora . . 

ould Qat b enti '1. ' to' en, es,ra-l teral. rights ill downward 

:xt Ilato or <11 'P of' til v.tnth !Jl,.re l1!. 

p£lg1na\ p:r.Q!. aU'g.",;!>. "e, U1i,t tt.$!l!. cg!Jl)IlAA !.U!.11PSh ~tJl.117 

thiB .o~d 1 ad - 1. -1 rl t to str -

co ld oni COD.-
I 

tlnuit Iiifl1ns at 1'.1 lies Cd ot hi P'1" sent crklnga "h re I under-

th t err, littl p Y Qr ~ 1 f1 1d 1 v re-

o ntly b, en 4., lop 4 _, th9 drtlt hole,. 

) 

It u tid 1\.\ Det' ' 11 sho ld 1th th 1. al "t otlv -

ne ot ttl , prO(()t wblob 1. 'l'l'ut11$. '1 tb1 le'ttel* I stl'ongl.y re-
, I, , 

co t our e e should b o~e t orou 1 r pa d b tore 

we ,0 t,o t:1'1&l. tnlY' tbru a cs eful nd 0 plett tin of le 

he.gift, ",$11 area ot th 

1he or. 1 portent 

• ap. Whiob :r 
vlno1n it 'b 7 oo~l 

tr'llSp4 S 01'$ sboot oonotleted by l ' P nd. 
I 

/ ' 

1"11\ 1JO uld be 

w ~he aot'-l (teor'ds r 

... -

ample. 

4 1 _0,.8 COIl­

or a .,a of 
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~. 1111a. A. .8. 
Re: Mo;n1ng tar (1 r c., .$. 01 on) 
prl1 "h, li45 

" 

ot 85 ple and the Y rb 1 te tt ony of our ltnesse hould al.o b. 

~pport a by ue return it · . expeot to date t the oonte~t1on ot 

ur op onen • I r gret tb t ubatant1ally or exp~fte '11111 have to 

b 'incurred 'ben I bad a Burned b tore our oonterence tn T~c o~ t. pal"1- , 
~ (7 

eul rly inc t · that 1t .11~ DOW be essential to engase at l ••• t 
\ 

on other nslQeer_ 8 an exper wita G who suould ta ar~ in ~b. 

11l1.ng ot th s~t'ao. an under oUlle workings • 

. 
ornlnS ~t r 01a1 t _hleb t.r a. bsolut 11 no wr~r8nt in la'll. 

Thl 8 not .en tione« in our 00 pl tnt "b1eh was, dralln up at • t1_ 

ben tb outh ria ' ot tb.e 

0., r the 11n end only tor 

100 sq. tt. ot 81,1l"tao ' • 

p1t xtend to 8 maxim ot" 

lensth or s e 50· , involving perbaps 

!; 1nce· the" ate, the d.t n anta. tbru ta11ure to support th lr 
J , 

ork1J1 , bB va 0 us d tbe urt ae or the orning t r to eST fer 

8 1 n tb of ea' d to a nllwa 41 tanoe, t 0 •• 1" 10 t beyond tne 

s1~ lin . 0 tb t SQm 700 q. ft. ' of urtao rook be now tallen 

l 'nt th p1 t d 1 t 1 practioally certain that th re 111 be more 

oavin in the tuture. Thi oan pro'Per ly b 8t ted to detraot trOll 

t • val 01 th ornlns ntar 8S it will make further mining 1n ~ t 

area mo dl tt1oul~ nd xpe . 1v ~ 


