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From point on common line 30' west of northeast corner of Morning
Star. looking west along common line. Note that there is no work
at point 217' from corner which is 33' this side of pit.

From same location. but looking southwest to show surface of
Morning “tar Cleim and their working on left side of picture.



PHOTOGRAPHS TAKEN MARCH 7TH & 8TH,_ 1945 .
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From point on common line 30' west of northeast corner of Morning
Star. looking west along common line. Note that there is no work
at point 217' from corner which is 33' this side of pit.
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From same location, but looking southwest to show surface of
Morning “tar Claim and their working on left side of picture.



PHOTOGRAPHS TAKEN MARCH 7th & 8th. 1945
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From point on road on Pure Gold Claim west of the workings

and looking southeast along slope of hill and toward trespass

Pit.



PHOTOGRAPHE TAKEN MARCH 7th & 8th, 1945
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From point on road on Pure Gold Claim west of the workings

and looking southeast along slope of hill and toward trespass

plt.



COPY

LAW OFFICES OF
ELLINWOOD & ROSS
807 TITLE & TRUST BUILDING
PHOENIX, ARIZONA

May 9, 1946

Mr, W, 5, Tubach
14 Weat Pifth Street
Santa Ana, California

re P g4 M
Dear lr, Tubachs

Enclosed please find copy of letter dated
May 8, 1946 from J\mi: Ce Co Falres to Wessrs,
mmﬁwo, Craig, Allen and Bledsoe advising
of his deeclsion fn favor of the defendant and
cross-g¢omplainant in the above action.

In substance the Court has found that the
defendant_has established a vein ape on
the Pure Gold Claim and that the plaintiffs are
not entitled to recover an%:nngn‘ on account

of the alleged trespass, 12 Court also found
the defendant was entitled to a decree gquieting
his title to alleged vein,

As soon as the decree has been prepared and
entered, we will furnish you copy thersof.

Yours very truly,

ELLINWOOD & RO3S

WAEzhl By
ce: Mr, G.M.Colvocoresses
Enecl, 1
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J‘Mh

May 8, 1946

Messrs, Fennemore, Craig, Allen and Bledspe,
Attorneys at Law, "
Phoenix,National Building,

Phoenix, Arizma

Gentlemen:
Ret: Forcey vs. Molson

Recognizing the importance of the Forecey vs. Molson
litigation, I ask your indulgence in making these off the
record observations,

I was content to state briefly my conclusions on the
main issues for reasons based upon long experience on the
Bench., In my early experience I was wont to wrlte oplnions
but halted the practice when the Supreme Court reversed
me in a Graham County appeal on a point of law not touched
upon in the briefs nor considered by the Court.

As you well know, the Supreme Court occasionally affirms
on the assumption that the Trial Court must have found so and
so in support of the judgment, though no findings were made.
To reach erroneous conclusions and give the wrong reasons
1s somewhat embarrassing.

At the Judicial Conference at Tucson Julge LaPrade ,
commented that the members of the Supreme Court other than
the writer of the opinion had no time to examine the trans-
eript which, of course, is a sound argument for increasing
thé number of Judges, but somewhat disconcerting, to say the
least, to the lawyers pmac?toing before the Court. :

In this case I contemplate that due to the limited
findings it will necessitate the reading of the transcript
by each member of the Supreme Court.

Have happily discovered that able counsel can do a very
much better job than the Judge in the preparation of the
judgment, if given an inkling of the conclusions on the 1ssues
on which the case was tried, so am imposing upon counsel for
the defendants to prepare the judgment. In the event that
I have overlooked any material findings, upon my attention

‘being called to the oversight will promptly review the record

and supply same,



— ‘:paa;\

Messrs. Fennemore, Craig, Allen and Bledsoe (2)

In conclusion, I mention that I was present at the trial
of the Iron Cap case 1in this Court and, without appearing
facetious, lmve felt that I was swimming against the current
from the opening bit of testimony and have had at times
when attempting to reconcile the testimony of the exper%
witnesses and the conflicting decisions, a feeling of being
submerged,

Cordially yours,

Ca G4 FATIRES,
CCF/aM
cc Ellinwood and Ross
Darnell and Robertson

Clifton R, McFall
Tom K. Richey



Uctober 4, 1945

Mr, William A, Evans

e/o Ellinwood & Ross

807 Title snd Trust Building
Phoenix, Arizone

RE: Morning Star
Dear ir, Evans:

I thank you very much for sending me a
eopy of your brief in this case and I have just
finished going thru ssme with much interest.

It seems to me that you have covered
the matter in a very thorough and convincing man-
ner and L feel sure that Judge Faires will be
properly impressed.

Whenever you receive a copy of the defen~
dants brief I would like, if possible, to borrow
same for a day or two in order %o look it over
and probably make some suggestions.

I spent last week in Inspiration in 6on-
nection with their tax valuation suit which will
be an interesting case since it involves several

factors which are quite different from those in
the case of the United Verde.

Personal regards.

bincerely,

GUC/tar | W




LAW OFFICES OF .
ELLINWOOD & ROSS

807 TITLE & TRUST BUILDING
PHOENIX, ARIZONA

September 22, 1946,

Dear Judge Palress

Wie enclose herewith PLAINTIFFS! BRIEF in the

abovesentitled actions A copy of this brief l1s being mailed

to all interested parties.
| Yours very truly,
ELLINWOOD & ROSS,
By WILLIAM Ae HVANS

WAE « ORH
EFne

ccs: Fennemore, Allem & Mﬂ
Darnell & R an
Ce Re MoPall
Tom Ke Hichey

beg W, 5.

Go N calvo«muw/




IN THE SUPERIOR COURT 0F THE STATE OF ARIZONA,
I AND FOR THE OOUNTY OV PINMA.

Le Ms FORCEY, ot als, A
Plaintiffs
and -
Counteredefendants,

- YH - i

ETWARD He MOLSON, aoxngff‘mimu
under the name and uty of Wedina
_Mam lmn, - ;

Lefendant
Countereslaiment,

et G W P S T OB e 7wt S8 et 86 e’ O

The nmiw 5&: elainm was lmm February 26,
:was, auﬁ mtwud Qe tober 15, 1903, During the periosd Involved
in this nttan, it was owned by plaintiff, ¥lisabeth L. Wood,

"luad was in the possession of thq remaining plaintiffs under lease=

: hom. The Pure Cold ohhun 1ocated June 1908, end patented
‘ ~1a 1945, and during mmm fnvolved in mnumuam‘
,,,, the defendant,
Both of W ch!.u are located in the 0ld Hat
 Mintng District, Pinal Tounty, Arisonas The north sds 1ine of
 the Morning Star claiw runs due east and west and constitutes the
south side liwe of the Pure 0old claim with common cormers at

e e o -t e - 4 |




each end of this lime, Xach claim bas parallel end lines, but
the end 1ines of the two claims @5 not have the same courses
Probably the most pronowced geologleanl feature
in the vieinity of the two elaims s the Mogul fault, vath ro-
~speat to -Mch there was little, sf any, disagreement umn the
 witnesoes for the respeotive parties, The fault extends for many
miles, hv&aa\ e trend morth of west vuh‘ a dip of approximstely
50° southwesterly and bringing the limestome on the south into
.ua‘auét with the granite on the north, Theoretically, 1t h the
plane on which massive, extendcd blook movement md‘ between
 these two formations. : .

' Aetually, the fault cannot be represented by a
plane, m terminal edge of whieh st the sur’ace of the, M
fs a lim; mma, the extensive block movement occurring on
the plane ereated a shattered opr brecciated area between the
two bloaks charecterized as the mn zones This zone 19 40 »
 feet or more in width and eonsists of rock snd gangue composed
of granite and limestone broken from the adjacent blocks to the
north and south, The materisl in the fault zone was classified
b; plaintifts’ tm:nmu as wodmimnug ‘snaaiu and by defens

dant's witnesses as predominently limestones |
" fhe footwall of the feult wone is the contact
of the fault breccia with the granite to the morth snd is
shown on defendant's maps snd model in evidence as the contact
potween the area colored yellow and the area colored blus,
The hanging wall contmeot of the fault brecela with the nu-
stone to the south 1a mum as the emﬁat between the area




avove referred to as colored blue and the area ocolored in red
to designate defendant's alleged vein, The hanging wall of the
fault breocla therefore becomes the footwall of the area which
defendant elaims as his vein, and we believe there is substane
tial agreement betweem the parties in this regard, ‘
The limestone bloeck extending along the southerly
gide of mlml fault zone 1s 300 feet or more in width in the
vioinity here mdw consideration, hozng in turn bounded on the
aouth by a mum body of quartzite, During the period of the
- fault movement, this limestone bLlock was asubjected to severe
stress, which resulted n sha ttering ovidenced by orimary frace
ture plenmes roughly parallel to the trend of the fault tm‘. snd
1m¢uhr oross=ractures converging with and interseoting m
primary fracture planess '
811%ca and mineral bearing solutions unmm
through the limestone block producing general silieiffcation
throughout but varying in intensity. The limestone block was .
found to be highly silicified for a dlstance extending perhaps
100 or 150 feot south of the fault and becoming less silleciffed
as the guartsite mass bounding the lime block on the south is
 approached (Ire 190, 21g)e Tn referring to the map maried
| Defendant's Uxhibvit "8" for Identiffcation, which was prepared
~ from Mr, Stevens' hﬁa map, Hr, Colvocoreases described the
M!en of the limestone block shown thereon as followss
s ot Sotie o 1 1 M
.shown on this map to the mmor the fault line 1s very

similar except for the == for the porm of milica. -
In other words, n s what T would sall silicified limestone




B 2 wearey 4 S £ ey i ey ¢
in other cases it s down to 76/ maunnlmn
and 947, some might prefer to eall that or guartelte, .
M I mfor to eall 1t W #ilieifle 1imestone.”
Throughout this lime blosk, m:-. 18 general dissemination of
scheelite mineralisstiom, g0 that some scheelite showlng can be
fourd almost any ﬁh«. At various places on and below the sure
face, higher concentrations of scheelite mnﬁtiaa are rmA
(wl usually assoelated with more tatense siliciffcation and
varying in eoncentration with the degree of silteiffeation (IRe
w. _ .
' Areas at which surface outcroppings and mining
operations indleated scheelite of sufffsfent concentration to
be characterized as ore are shown on the map in evidence maried
Plaintiffs’ Exhivit "J", The aveas in which mining operations
ocourred, <isclosin more extensive depssition of ore having com=
merelal veluos, are shown on this map and, as of an earlier date,
on the sketeh prepared by v, Colvocoresses dated May 7 and
sonstituting Plaintiffe? Fxbibit "A" in evidence. On Plaine
$460s? Exhibit "J", areas in which Nr, Colvocoresses found ore
ned been extrastoed are shown in erosshatehing, subject to the
l1citation that the orosshatohed areas shown as polnte of ore
_oceurrences in the Pure C0old pit are not %o be cmuuond in
 evidence, as My, Coxvmum' losation theveof was not based
~ entirely an his own mmumo. hAlso, theve 1s mmm by
~ penciled "X" marks on Platntifrs’ Exhibit "J" outerops of ore
| deseribed by lr. fenderson, some of which have been mined as
shallow pockets. ' |

..‘.




In the fall of ma. the defendsnt ¢aovmenced

_naing mntaona on & large mtorop boulder on the Pure Gold

elair adjagent to the common side line in the area of what is
now the plte The ground in the vieinity of this boulder, exeept
where the boulder projected above the surface, was covered with
growth, 501l and float rock o that the extent of the commerelal
mwild&nmwmmmmemuamm«m
meted, By March, 1946, the operation had developed into a pit,
the exterior limits of which as of that date ave designated on

the map mavked Plaintiffs! and Defendant's Exhibit "A" and De=
fendant's Bxhibit "S1* in evidence by a lime with short regularly
spaced xmu'-xmm_ae-agm angles therefrom towards the m
"Glory Hole Perimeter = March 1044", Tt 1s to be noted that

on this map, the south edge of the pit extends for a distance

,orrmxyaommaauu-namccm:um

north of the common side line,

Parly in April, 1044, the defendsnt requested
permission of plaintiffs to cross over the common side line
and n!gn the extension Into the Morning Star ground of the ore
encountered in the pit, - This permission was denfed by the
plaintiffs, but nevertheless the defendant deliberately and

wilfully proceeded to mine ore in the south faee of the pit
‘from the Morning Star grounds '

On Hay 7, 1944, Nr, Balvuomns, at the re=

: qﬁnt of the plaintiffs, made an ezamination of the prope-ty
- to aﬁ-mﬁ the nature and extent of the trespass committed ‘

h} defendant, He was secompanied om wu,mﬁm by Mre

el e




He Co WM.,- the engineer in charge of pluintiffs' opera=
tions, Mr, Colvocoresses was able to Mmufﬁ the lmtim of
the common side line by the stakes placed by Stevens, the surveyor,
and by use of a Grunton compass, and by means of both taped and
‘visua) measurements determined the extent of the trespass at that
time, His observations and determinations were reduced to a map
(Plaintirfs! Exhiolt "E) dated May 7, 1944. At that time, the
rim of uhnpuuuwm-mm-m;mnm
ahrm!‘wn Moruwaorut to a depth of 3% to ¢
rut. Beginning about § feet below the rim, the defendant, by
Wuﬁem. had extended the twespass along the common side
1ine for a length of 50 to 60 feet and to & depth of 10 %o 12
feets | | |

lir, Colvocopesses estimated that by Mey 7, 1944,
the defendant had removed in ex0ess of 1,000 tons of materfal
from Moming Star ground in the plt trespase area, of which 450
to 500 tons vepresented ore (Ip, 63), and Nr, Henderson corros
sorated his estimate, As the firet shipment to the mill of
extralateral ore wen mde by the defendent on May 7, 1944, (Ipe 10)
and the ore bin into which admitted extralateral ore was seg-
regated hold but a relstively small quantity of ore, this 450
o BOO tons mined prior to May 7, 1944, was necessarily in ad=
dition to that admitted by defendant to have been mined and
shipped mﬁnqmn_t to that date. The average grade of ore
 shipped by defendant during April, 1944, was 1.82% ¥ Oy and
the averace grade shipped by defendant in May, 1944, exelusive
 of sdmittedly extralateral ove, was 1,10f W Oge However, in

o 6 -




these montha, the a:fcnamt was also mining and mim ore
from his westerly manga o onmonly mtoma to as the "northe
south Arire" (Ir $00), which ran lower in grade than
the average »it ore, The average grade of all ore mined by dee=
fondant was approximstely 14667 W Oge | '

' Between lay 7, 1944, and July 1, xm. defendant
admitted to mining and shipping 408 tons of extralateral ore
from the pit within th- Morning Star ground (Tpe £26), baving an
average mﬂo of 1406% W Oge During the period between April
1, 1944, and July 1, 1044, the United States, through Wetals Rew

‘serve Company, was purchasing lnhunh ore at the 'hwlu
- gtoeck pile at 8 price of (24,00 per wit of ¥ I uumt. a unit

bveing the equivalent of 15 per tone Ageinst this prioce, there
was charged 157 per unit, plus (5,00 for chemieal treatment,
fretght and handling snd (3,00 per ton of ore for milling, The
normal trucking eharge (without bonus payable under special are
rengement for excess haulage) from the mine to Tuoson was #3400
per ton of OI‘OQ A

In sddition to mining extralateral ore from the

‘pit, the defendant, between sbout the last of Juse, 1944, and
August or September of that year, mined and shipped 674 tons of

extralateral oras T™is ore was mined by entering \mur the
Moming Star clain from the fage of the pdt through a uml
erovice or um gourse & dmnoo of approximately 50 feet

- from the common side line and drifting or stoping at right

angzles to the water course northwesterly npm-mimuly 40 feot

" and southeasterly approximmtely 26 feet on what was deseribed

- 7 -



as the "plank level”, M ore was mined largely after the
Government discontimued 1ts ore mhnn m.-w the defenw
dant testified that his transportation and milling costs on this
ore exoeeded the amount he realized from it

The plaintiffs Instituted this sult to recover

‘dnn.sn for the unlawfaul mnnu and the eonversion of ore oxw

tracted by defendant from within the Morning Star slaim, The dee
fendant, in 'is snswer, soucht to Justify the alleged trospass

by asserting the extralatersl right %o follow sn alleged vein on

its dip beyond the esommon side line end by way of eross-compla int
secks to quiet title to this vein,

ARSI RENZ

Plaintiffs, without doubt, have established @

" prima facle oase, They have shown the alleged trespass and
the deliberate snd wilful extraction ol ore by defendant from

within the vertical side lines of the Morning Star elaiz, Tn
the absenge of amything further, they would he ntitha to ree
cover damages for the value of the ore invelved, |

It 1s the gemeral rule that where ore 1s knowingly
extracted from the property of another, the measure of damages
1s the value af the ore less coats of 'mqpavhum to smelter
and sorting, but without dedusting the cost of mininge

-Genson Hining, 8t0e L De
Ve .o Atla B, & De UOey
(Arize ) OF ."' Kle (021




Ordinarily, the ztmv of conversion 1s the time
considered in aommmg the value of the property in an setion
m‘eeanrnim.

he re daftndmt, lnwins that his r!ght to mine
on certain property ls oaamm, ‘deliverately mingles the d.nm
als taken therefrom with other minerals, he may be hold 1labdle
: in damsges for the total value of =0 much of the intermixed Proe %
Aucts as are not strictly proved to bave come from his property.

Clady Cash Be
LOl0e) 47 Po 466,

Plaintdfes? witnesses estimated in exeess of 1,000
tons of extraleteral material had been removed prior to May 7, ‘
1944, l!mx-. they econsildered approximetely 450 toms of this
an m. Thia was mixed by defendant with other ore umam

and shipped by hin. There i1z no way humenly possible to m
mine the W Oy content of this ore, ane, sonseguently, under

~ the ru:l.u above=stated, plaintiffs ave entitled to attribute
to 1t a value at least cmiuhat to the average value of 1.“5
wosotmmaimdmd mmdw«mmt.

ALl of this ore wes mined and shipped during the
period wh-a the Covernment was paying not less than (24,00

D -



per unit of W Oge Application of the Government price to this
ore gives the following value for its

450 tons at 1,66 W Og tmmnwo.
702 units at £24,00 = gross value 0Ot0tt00.00»o«¢.'l$u’.‘.0”

- Deducts
~ 15% pe : 8 §$2,507,20
. 00 nr on for -m, gt 1,350,00
s::m per unit for uh-:?éal g
treatment, freight and handling e B5,510400

ea.oo per ton for ing » 1,350,400
Total de0uetions secesvccsesscossscsssscesne m

‘.t‘ value ‘ OFF Gosaststvesstdootenssessvssstenssssssnceee § “mom

In aaﬂlum to em above, there was the 498 tons of extralateral
pit ore averaging 1406 ® s which was mined prior to July 1, 1044,
and was quelified for sale to the Covernment and, therefore, was
of the following valuet

498 toms at 1,08 W 0y = 527,88 units W Oy
52788 mnits at 24,00 = gross value sssssesssasesvansi iy 660,12

M

ﬁz : = @1.9@.37
gs.oo per ton for ni}.l.ins = 1,494 .00
5,00 per unit for chemioal .
trestment, freight and hendling = 8,659 440
£8,00 per ton for trucking =

Total deductions ;uoo-nocooﬁcQ'oeoao-ootnc 20T e T B2
‘.t, value of ore 00-000'00000'00'000000.0000'00.0‘000000..0 & Bpldledb

 Plaintiffs do mot sonsider the 574 tons of ore e
mined by defendant from the plank level and baving an average of
+86% W O to be valueless by any mosns, but inasmuch as this ove
was mined after July 1, 1044, and defendant testiffed he sustained
& loss with respect mntt prior &0 amum of ecoets of miag.




only a nominal value ean be attributed to this ore for the purs

pose of this litlgation.,
It 18, thwafm, submitted that the value of the

trespass ore for which plaintiffe should be sompensated, as shown

by the evidence mlm_a case, 18 not less than {15,262.15,

Defendant awsht tu Justify his trespass and aan-
version on the theory that he was merely asserting extralateral

'rxgm. to a vein mzias; in the Pure Gold elalm, To momuiu

thls, d:fendant oauses to ve prepared and introduced in evidence
an elaborate model and a series of maps showing what he dntmm

-u [ qmrmcmuu vein with a strive roughly paralleling the
’lognl fault and with a uumum footwall and hanging walle

mmuﬂn gan only praise the sraftsmanship of these exhivite
and mt ammit that 8 4 dctoad-nt eould establish in fact a vein
such as that amum on the model and maps pnune-a by him,
he would have extralaveral righta to the veln, As this is the

aaly wibh justirication whisch defendant eould assert to his
 vilful trespess, it is only natwral that he should go to sueh

wm»mmanwumuuamummm.
mMMWMthu«nmwum.wm

cum. all of the trespass 0re.
However, it 1a the pmiﬁim of plaintiffs that

tho deposits of scheellte ore exteacted from these mpoﬂul

. are not vein deposite; that no such vein exlists as is 1dealimed

by defendsnt'e maps and model, snd even should the ore doposits

u11§



4n controversy be held to constitute a vein, that the apex of
o oy such "’f', in b!-wm in the viginity of the trespass ore
bodies by the common slde 1ine, theredy mak’'ng the vertieal
downward extension of the common side 'um the 1imit of defen=
dant's rights to the vein, |
7 That the bnrmm fs on defendant to prove the
existence of the vein claimed by him as justification for his
trespass is clear, That he must also show the alleged vein does
1n fact include the trespass ore 1s well expressed in Orand

@s followss

IR A s X ] R

longs to his & ooavae an apex in the e

- ant's loeation, a more ;isu rale of construetion against
the claimant prevalls, and, as we have already cbserved,
he heas the burden to show, not merely that the vein om
its dip may include the are bodles in the adjoining
but that in fact 1t does so include thems Untll he ese
tablished such fact beyond reasomable controversy, he has
20.’35,3“ outeide his side lines in another's ground.

| - Just what constitutes a vein or lode 1s not a
matter of simple definition, Possibly as satisfactory a definie
- ¢tion as ean be had 1g that given by Mr, Colvocoresses on crosse

examination (Ir, 181=182), as followst

" & & & Now, when I apeak of a true vein, I
. mean a definite volume or area with a class of material
 gontaining commereially valuable ore enelosod botween
walls of such a different character as to make the vein
material distinetive from the wall rooke In other words,
having & footewall and a hanging wall, also having a cere
tain dirvection inown as a strike horizontd 1y and a cere
tain directlion downward known as a dip, and as 1is well
known, & great ore deposits are contained in welle-
defined veina, s are sometimes found (us) dle=
seminated ore in formations that are not ve at all."




1

_Althoush the opinton Stself fs exeeedingly ex=
tendell, a summary of the judleial definition of a vein 1s to be

found in Grand Central Min, U0e ¥e Hemsoth Mile [0e,. lSWPraJ
&t page 677, as followss

: "M all these definitions, as will be notleed,
 the esmsentisl elements of & veln are mineral or minerals
pearing rock snd bowmdarles, and no doubt that, when one
of theso elements is well established, very silght evie
dence way be accepted ms to the exlatense of the other,!
It would seem, thevefore, that where ome clalime extra-
lateral rights under the acts of Concress, becsuse of a
vein existing and apexing in his ground %nt which has no
welledefined boundaries, he, when his elaim is controverted,

mast, in order to exercise sueh rights, show & or
bod{ of mineral or mineralebearing ncﬂ of - mach va as
will distinguish it from the o rock, or from the

general mass of the mountain, The mﬁu'z:l mst in exture
‘and value De such as to show the existenee of a vein, and
the mere fact, as haz beon astated, o of the fact
that the rook is broken, shattered, o fiscured, and n{nd
with ealearecus substance t may show a lomers
ate mase, does not nhbﬁ-ah, in the sense of the statutes,
a vein, When, however, the walls or bowrdaries are welle
defines, the vein differentiated from the ad jacent countery,
and the kind of materisl wentioned constitutes the f1114ng,
evidence of slight value in mineral will, it seems, be

saf flelent,” :

- Tt is apparent n-on the above and other definie
tions M a vein that the 'ﬁnunual uquir.iunt 1s the existence
 of walls or boundaries clearly separating the vein material
from the adjoining or wall formation, A homely analogy would
e to a sandwieh, The bread constitutes the walls and the £ille
tne constitutes the veim, If the filling is a elice of ham, :
_pepresenting the ore, the ham would be analogous to & veln
characterized and de-termined by the 1imits of mineralization,
The ore 1tself merks the 11ait of the vein, On the other hand,
1f the filling is & chopped ham spread in which the ham, Tor
the purpose of our example, pepresenta the commerolel ore and




‘the asther ingredients of ehn nm, such as mayonnalse, repre=
~sents the matorfal in which the ore (ham) is found, it 1s the

£411ing and not the ore alone which constitutes the vein, and

1% 1a charmcterized as such by the fact that 1t has welledefined

valls, If, however, we take a ‘plece of ralsin bread, or a loaf
of 1%, and we consider the ralsines aa ore disseminated throughe

- ont m*xm. we « not haw thins resexbling a vein, wnless

we eum of the wrapping paper around the loaf as 1ts wells,
;!w m. m what category are the ore daposits

~ here in ammr-r to be phuuﬂ‘l It 1s apparent from the testie

mony and the exhibits that the rwmu of the deofendant's ale
h_goq‘!ﬂﬁ s tho henging wall of the Mogul fault zone, That
thts 18 & wellwdefined wall or boundary is not questlioned, and
the fact thne 1t does oxist, extending for miles sercsa the
cowntry, may be conceded as half proofs But wheve is the wells
dsfined wall on the other side of his alleged veln that defen=
dent shﬂn 80 clearly on his model and maps? -

Bafore nmptm to answer this quuk!.on, it
mizht h. ﬂll to inquire as to Just what 1t 1s that defendant
relies upon as eonstituting his £111ing, his vein material,
Taleing the first of the two alternative requirements, namely,

the existence of a continmuous my of ore, the boundaries of

Avhioh are mdny aatm\nmbu by their mineral mmt,
4t becomes 1-mediately spparent that this 1y not the eriteria

md by duﬂnm in nubushhu; the alleged hanging nn of

“bis vein, for the following reasons



(1) Commencing with the southessterly emd of
datt_am‘t's_ a‘.l}egod vein on it ltﬂ.!u, we find sn openm cut and
short stub twsnel within the Morning Star ground, About 18

foet back from the fase of the stub tunel i what was deseribed
a8 8 little rewentry, Extending from the face of the tunnel

in 8 westerly direction for approximstely 20 feet is o artll

‘hole, the euttings from which were sollected at 4 foot Inter

vale and collectlively assayed ag one mh. The stub eﬁnmi
Mt&omm to the fade and the drill hole extending

20 feet further in an easterly direction are right in the middle

of defendant’s slleged vein, making a total distance of 38 feets

From the veeentry to the face of the stub tunnel, thers was no

cx%mom and shipped, Opecks of uhnuu were in 1t, s

‘not enough to ship (Ipe B6E, 567)e In the hope of finding ove,

the @rill hole was extended, but the sample taken for the length

of thig drtll hole ran only «O7E ¥ Ogs less than one=tenth of
'1!. Here we have 32 feet of prmn ground in defendant's velin

having ne mineral value, Thet this 1s the case is substantiated
by the further fact that plaintiffs, during a period in which

3 em qurmnt was vayling an mmzury and exherbitant price
for seheelite, discontimed -mmu or further mining from

this portion of the illeged veln,
{2) Procesding then to the portion of the alleged

veln lying on the Pure 0old olalm between the common side 1ine

snd the east end of the pit, we find an area embraced in the

vein about 20 fest in length and as much as 8 reoi in widthe
 fheve 1s no ovidence to the effeet that this seetion of the vein

-ub




contained any vilue at all, Inetead of attempting to extraet
ore from this seetion of the vein, whish the defendent most cere
tainly would han done 60 toke sdvantage of the Covernment Meo
hed thers been mimeral value, he invaded plaintiffs' property
further to the west. g .
(8) Procecding further to thojint, we find a .

large avea of the pit floor ,mzns from about the point the
Septemver, 1944, pit limit . erosses the conmon side line northe

"_-n.mly to the road uottomed _ln «mmu alloged nié. Yot,
defendant mede Mo attempt to mine ore from this seotion of his
- auem‘mh. The reason for this 1s apperent from the followe

ing testimony (Ip, 19€) of Mr. Colvocoressesy

" & & ® Por example, over in hore there 1s a h,m
part of this area that you ean get Into and examine, and the

 floor of the present floor of the Olory Hole is limestone,
and 1t fe barren limestone, I don't mean it might not con=

" tain one or two one-hundredthe of ome percent of W Do-

couse & great deal of that lirestome carries that, but it is
22& ore and can't be so considered by any streteh of imaginae
e : ‘ . ]

and possibly more elearly from his testimony on erosa=exemina tion

(Zr. £19,880), from which we Quote as follows:

" %@ ¢ In the maln plt the principal ore-vody lye

 ing to the east there went down appsrently to a maximum of
about 35 feet below the surface, That brings 1t down to
about the level of the plémk level, and by the plank level
‘there are lirestone areas which appear to have been at the
‘bottom of the Maﬂ{; They mined down to the level and

g‘n as they nmaturally wowld do when the ore pinched oute
t wum, Now, those other scctioms

~ would be the ”’1‘ , ‘
ing of further to the west and northwest wers much she llower
than that, not more than 10 or 15 feet deep, and you can
st1l1l see limestone with practically no ore, except where
the lime is coversd over with dobria." e ,

(4) Defendant’s Txhibvit "26" is a pleture of the

- area A‘n‘t m'wst end of t.ho' pit and on 1t 1» marked what rarporte
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%o e the hanging wall and the footwall of the vein with what
‘45 desirmated me "gquartz veln in between", The man in the ple-

ture 1 standing with his hand on @ 1ittle pateh of ore practie
sally on the footwsll side of the alleged vein which ean readily
be dlstinguished from the balsnee of the purported vein material
oy its colore Put how can the mass of material, other than this
one little Apnuh‘uhm in this pleture as a part of the inh. de
d4etingulshed from the so-called hanging wall or footwall appears
tng 1n the pleture? If this gectlion of the veln carried W Og
valuss sufficient to dlatinguish it from the lo-lnhd hanging

‘nn, why did not the defendant MI 1t into his mine car

and load it out rather than driving e turmel and mining in the
northescuth drift further to the west at what necesserily involved
far greater cost? This same ares, right in the genter of the

west end of the alleged vein, 1s shown in the m of the

south wall of the pit constituting Plaintiffs? Fxhibit "K". Mr,
Peing's testivony (Irs C78=673) regarding the mterial shown in
thun pletures in the westerly portion of the vein waes as Tollowss

"o, Mr, Dwing, those boulders are not of eourse,
ot oF the we. They are not ors, are they, b voulders are
not ore

”‘Q “, gir,

"Qe But they éid come from within the area ahm ’
in pznt on the map, 4id they not?

"A. They dld."

(8) Wuutu&opwhnlmwm

~ termediate level extending mmmlq from the pit, we find

17 -




30 feet or more of vein materlal exposed in the water course
practieally barren of scheellte (w. ¥r, Plags testie
104 thet in both of these levels, only a seattering of scheelite
omldhfmdmﬂarmww The showing of a
 small seattering of scheelite under the lamp is insignificant,
particularly in view of Mr, Prisbee's testimony that material
carrying ss low as twoetenths of 1§ will lamp well at night.
) seems selfepvident that had there been any substantial quan=
t1y of seheslite mineralization in thls ares of the alleged
vein, defendant would have mined 1t vather tham drifting off of
the end of thlutlr course forw fest to the northwest and 30
feet to tho southeast Just to mine nhrnl carrying only en avere
age of 88§ W Oge o =
(6) The holes whieh dcrmut drilled on plaine

tiffs! property were extended thwough the vein msterial vertie
eally m mnhny. These drill holes are 1n the portion of
the alleged vein material with which defendant had not othere
wise tampered and ean, therefore, be assumed to deplot to some
dom-,uu gondition in areas in whioch the avidence has been ree=
moved by defendant's mining metivitdes, The samples of the cores
tn these drill holes is most revesling, particularly in view of
the defendant’s testimony that he only sampled eore sections
which -bm scheclite mﬂim wndoer the lamp which looked come
.nnulmamm« w  Those drill holes and the as=
. sy results of eore mtgm are ‘shown in Defendant's Exhibits

®17%, "go" and 23", We find on them large segments of the veln
material containing less than onestenth of 1% W Oge '

e 18 - v




(7) 0n the othor hand, we find outside of the al=
leged vein and roughly puuuoung it, a series of samples taken
by Mr. Pennybaker, four of which exceed three-tenths of 17 and
all of which ave omeetenth of 1§ or better. We find a raise dee
slgnated on the maps in evidence as "#6 Ralse to Surface", located
about 15 feet to the southwest of the hanglng wall of the alleged

vein from which Mr, Plage cut samples between the surface and a

depth of 6 or 7 feet which showed a moderate amowmt of scheelite,
"some pleces were very bright and others would be just pine |
potnts in them" (Irs 612). Just to the south of this raise,
there 1s an outerop bilsocted by the common side line which is

designated on the map marked Defendant's Txhisit "21" by outline M o
/

in peneil with the number "2" in the center, Mr, Plagg cut a
sample from this outerop on the Moming Star side which assayed
055 W Og (Irs 620). 91lightly further to the west, ju:t to the
aanth of the point desipgnated on the common side 1line on Plain=-
tifﬁ' Exhivit "J* by m number "400 Mi" is a pit 1o which

silieified material was found which Mr, Flagg testified "ghowed

quite & 1ittls bit of seheelite™ (Ir. G12).

(8) Timally, Mr, Pennybaker, the geologist who
wasg p:-mzpus responsible for mapping the d}.hm vein, hime
self testiffed that he would elasslfy roock having less than twoes
mmaxﬁwo,u-prtoru-«m ir umviﬂahm
vein walls (Ipe 390)s It 1s appavent from this that mineral
value sufffcient to distinguish the alleged vein from the wall
saterial was not the eriteria by which the existence of the vein
was determined, particularly in view of the testirony of Mre
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‘Colvocoresses thot nearly all of the minerliged band of limee

stone between the quartzite on the south end the hanging wall
of the Mogul fault on the north carries a low percentage of
scheelite, ",01, magbe, +02 or 03" (Ir, 653), snd Mr, Hendere
son's untmw that "I don't think yon could get a complete
bllnk in the lime" M’Q
' If, then, we cammot define the alleged vein as

characterized by the W ,% mineralization of the vein wmterial,
‘m segregating 1% from the purported hanging wall, it becomes

necessary to find something else to differentiate it from the ade

jagent comntry,  In other words, defendant wmst eatablish a vein
material essentlally different from the adjoining rock and have

' ing welledefined walls or boundaries, Again, defendant's proof

falls far short of meoting this requirement. ,
(1) MHre Ae Ls Plagg, & witness for plaintiffs,

mmm mmwsnmwmmwumm
cal conditions, He had speelalized to quu an extent in minerale~
o6y and was President of the Minovalogieal Soclety of Arizons
and also of the Rooky Mountaln Federation of m.‘ncahn.

s Plagg testified that in hils mﬁmnn of the open cut
tunnel at the southeast end of the vein, he could find no visual

tndfeation of a quarbsescheelite vein or of the hanging wall of

such 8 vein (Ips 590)e fo examined the surface of the ground bee
mmw-mymwmmnewmmpumacmm

| find nothing which he eould identify witlnu as any hanging

wall (Tree 588)e Te studied elosely the fage of the south wall
of the pit (Ip, 585), and testiried regarding it (Ipe 596) as
followss




Qe And what was the mmurandmtm of
the face of that wall?

"A, Very uniform.
"Q, That was the type of that material?
'*,A. Highly sillodous mterial, ‘
*Q,., Wae thet wall fairly nrtianl through mu‘!
A, Very nearly so, yoae

s scsmind B ST TR S IPY (e
"Ay Moo

. mg, Was there un{ struetural difference indlcated
in m wall along that area

"Ae mly :ult the normal fracturing that wum
b. in block faulting of the limestone.

"3e When you refer to that as be Mchly
:g&uim uhrhl. t was highly siliciffed limestone, was

%A, I should say 1t was, yes."

In the plamk level he encountered four fracture
planes mm the nined area, which he cmi&m more or less
1imited or controlled deposition of the ore mined. (Zxs 605)e
The fracture plane aprearing at the end of the water caunu,
 which defendant's witnesses pointed to as being one of n fow
plages where the purjorted vein hanging wall wes maried ws
" just ome of those numerous fractures which are to be found al=
mt anyvhere in the hlw!: south of the Mogul fault" (Ipe 604).

~ In the norm drift at the extreme westerly
end of defendant's alleged veln, lNre ¥lag: found a sontact be=
tweon silicified material and unsiliciffed lirestone, Fe

wAn-‘u




deseribed 1t as a place where the gilicification of the lime=

stone bhad ended in sharp contact with the gray limestone (Ipe 618)e

Fowever, the mtrilke of this contact was approximately at right
~ angles to the long axis of the pit (Ir, €19) snd he could find
no evidense that this contast was connocted with anything in the
pit (Ipe 619)s Tn his examination, he could fiad mo indieation
of a qﬁMMiit. vein and xmthing sufficliently méxm!«

which he eould consider the hanging wall of any such vein (Tre 623)e

(2) #r, Colvocoresses, a witness for the plaintiffe
snd 8 mining engineer of many years experience, teatified on di=
rect examination (w to the results of his careful examinae
tion of the area in controveray as followst

: "a, Now, ealling your attention to the area in
the vicinity of the open pit workings near the common side=
1ine of the two properties, do you find anything there indie
eative of a qawtsmmu%n veln? :

"aA, I was absolutely wmbdle to find anything indie
cative of a guartzescheelite vein or amy type of vein, as I
underatand the term ‘vein', : '

"3, And do you sgree with Mr, ¥ - - are your
findings the samo as Mr, Flagg, to the affect that he was
unable to locate or 1dentify any hangingewall as depleted
on the model and on the maps placed in evidence by the de-
fendantg? ' % |

"A, T could find mothimg that gorvesponded to a

: hangi mll on the ground and T saw nothing whish core
re to the msmh ae shown in that model."

In view of Mr, Colvocoresses definition of & =
vein heretofore guoted, there ean be no quut’ian'n\- to his con=
,mﬁt of the term. If there was any doubt that Mr, Oulmmm('
soncept of & vein aiffored from the legal comcept thereof, 1t
‘should be removed entiprely by the following testivony given by
hiy (Tr, 656-657) on eross=exsminationt




; "a, The only reason, then, you do not oall that
a veln is the same remson Hr, §h§ gave, that you were une
able to find a defined hangingewall? . ;

"Ae WMo, I will go further than that, 7here 18
not only %(:w) hanging 1, but there is no suggestion of
sy band seam ¢ meterfal which is sufflclently dlstine=
tive as eompired to the surround material on the hang
wall side to be classed ag & vein filling, Perhaps I don'
guite understand your gtion, but you have, for example,
sut here in one of the hillas where you have an underlying
bed of granite, and on top of that granite where you have a
diorite tntmlion, or, perhaps, lirestone laid down, :

: | "How, you esm call the wmderlylng granite

a footewall, if you like, tmt that does not make the overe
lying mtlrlal 8 veln or anything resembling a vein, It 1s
merely a ohange in fommation, and in Wu) oase ‘g::
have & basal formetion of granite, then cia, and 2
on top of that you have a formation of liregtone, but there
1s no possible connection between that limestone overlyling
the breccis and what we commonly say either legally or in
engineering parlance, de termed & nfn.'

(3) Defendant introdused in evidence certain plo=
tures purporting to show his alleged vein material and the hange
tnr-wall contact, These consist of Defendant's Exhibite "26" and
"pg" in evidence, There is also in evidence Plaintiffs! Exhibit
"g" consisting of a panorema of the south face of the pite Ale

‘though defendant has merked the hangingewsll contaet of his vein
“on his exhibits, we defy anyone to point out vein material in

these pletures which can be dlstinguished from the purported foote

_ wall mterisl, Nook variogated as to color and Sexture may be

seen throughout and, based on these variegations, lines might
be drawn following almost any pattern. '

 (4) Defendant's witnesses desorided three places
imn M eclaim to have located a Alstinet .hnggng-‘nn contact
of what they contend constituted their quarts-scheslite vein.
me n@‘ these was 1n the pit proper and was doseribed as a band
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 of materfal high in ¥ 05 concentration about 2 feet in width
between the so-ealled horse of waste and the alleged hanging
wall, It 1a submitted that this s but a narrow pocket of

ore, m::h; hecause of iis hom W 0g émonmtﬁm; naturally
would he oxpeeted to be Adutimhhtbh from the miu :
materlal, If this sould be vegarded as fixing the henging wall
of & quartzescheelite vein, why does not defendant place walls
of his vein around t_:hi pocket of ore whieh 1s so clearly shown

in his Wxhibit "26"? The pateh of ore which lr, Pennybaker dese
oribed 1n the middle of the pleture om which the man's hand rests .
" 10 olearly distinguishable in appearance from the rest of the ale
leged veln material, .

The second place where the banging wall is welle
defined acoording to defendant's wiinesses was at almost the %op
of the bulge at the end of the planik level where a contact is dess
eribed, But, as alresdy notiffec, this was identdffed by Mre
Colvocoresses as merely a fracture plane in the limestone, ainle
lar to meny others to be found throughout the entire block. Why
 ghovld thle be selected by defendant as @ point indieating &

welledofined hanging wall mmy more than the equally pronounced
fraoture planes in %M:nwmlmly side of the plank level
drift both to the north and south of the water course? |

The third place where the hanging wall was identie=
fied as distinet by defendant's witnesses was in the northesouth
drift, But, as has already been pointed out, m- s0=0a 1led
hanging wall was 1mttﬂ;g§ by Messra. Flagg and Colvocoresses
as another rmm plane ﬂjﬁll -mm at epprozimately right
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ang Iaa to tho strike of tm alleged velin matorial, and with no
appnmt conneetion with the m of the hanging wall as de-
ploted by defendante LS | o
A perusal of the t“ts.mon: of defendant's witnesses
will ﬂhohu $hat the locstion end existence of the hanginge
wall contect of thely auom vein was pmdzum almost entirely
~ on lampinge Thus, Mr, "risbee teatiried W) on orosse
examinationg
i
aut :g;?mtg;o aouree o the vetn 4s you :‘.‘ﬁ“‘.ﬁ:.';‘hwm.
~ out the u;:;c of &al::‘in“ ::ﬁ;gi?‘:: ?u?ﬁ‘f“po’? w“ﬂﬁ’
on&na). with the aid of the lamp,
Qe With the nld of the lamp?
"Ae Yoa,"
Tow, the only thing that {s determined by lamping ia the existonce
of some degree of w 0y mineralization. mutm, we are confronted
wit: @& very snomalous situations As pmﬂ,mlw shown, the exlow
tence of any mtlonla: concentration of W Oy mineralization 18
not determinative of the 1imits or walls of defendant's alleged
voin. Seheelite motiaa wider the lamp can be encountered u‘l.-
most any plage In the limestone block in this vioinity, both
within and outside the purported nmu of defendant's veln.
And yet, in large mmn. defendant's witnesses identify the
vein material solely by means of scheslite resction wunder the
lampe Small wonder that defendant's vein hanging wall 1s %o be

found wherever most suitable for hiiz purponede



Hre Prisbee's deseription of the vein meterial
(Ire 468) appears to us to be quite enlightening, snd we quote
from his testisony as Tollowsi

* % % ¢ There are 1mr5udo smninit b th.
vein material itself from the southeast end of tho
Ztar openweut to the nortiwest end of the northesouth
is, without doubt, aunﬂna v!tbh donnzu unu, 8 very
*‘mzu‘somn s 4 g Lo binet

Here we hn, over a distence of 380 feet, s dlstinet hanging wall
A op_three place The materdal encased by this dlstingt
hnnsiug wall (auunct in only two or three places at best, ac=~
cording to Mr, Prisbee) has the characteriastics of a vein m
have slready polnted out, these two or three places where the
nanzing wall 1s supposedly dlstinet do not represent a hanging
wall at alle But, assuming otherwise, for the purpose of argus
ment, where 1s the hanging wall of the alleged vein throughout i
the rest of the 320 reet of 1ts glleged length? And by the same

token, where !z the vein in those nlaces which Hr, Frisbee referred

to as belng lower grade portions less siliciffed? Although re=
1iglously using the word "vein" with every other Lreath, He,
Prisbee was, in fact, deseribing a series of pockets or denoaits
of ore, erratically distributed in the silieifled limestone,
and not a distinetive vein material with welledefined walle,

We are certain that any court would have difrfeulty in finding
‘the essentisl elements of & vein in light of the alletncliusive

excoptions expressed b lr. spisbee in the course of his deserip=
tion above quotede
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(8) It %a further submitted that there is mo such

~ thing in this vieinity as & quarts veln, irrespective of the oroe

pensity of defendant '3 witnesses to characterize it as such.

Mr, Prisbee testiffed he d1d not run sny sample of the purported
vein mterial for silica content or quarts (w and that he
would rely on a mincralegist for olassiffeation of the material
(Ips 460)e ¥r. Flagg, & mineralogist, testiffed that he examined
microscopieally a gmt meny more than a hundred -mm of

 the materfal which he deseribed as highly siliciffed (Ipe 615)

and the only ones mioh he would euu!.ry ag quarts vein material
were from an outerop on the Morning 3“? ground, 10 or 12 feet north
of the common side lime and from a point just beyond the elbow in
the lower adit tuanel, together with some fragments not in place
which he found in the Morning Star opencut (Irs 61C)s Instead,
substantially all of the limestone block lying to the south of
t:ho‘mng,lngnu of m»gnlrnnlt gone has been aubjected to
sflfcirication in greater or lesser degreo w Ceolvo~
goresges 658)e This condition was well doseribed by lr, Colvo-

coresses (Ip, 651) as tonmt

" & o Some of that ares, as 1 fomd from asome of

my ssmples, contained over 907 8409 *and only a comparatively
mnmmtaflm Cals On the other hand there 18 a
graduation from that poiae hack toward the néul 1imestone
which had a muach ‘eontent Cad snd a mach lower

in 8 snd while don't th!ak it e nlnn tht rule
309, 800 at almost invariably the high si a-win

would

is accompanied mgr pormhm wmnu and a8

far as the em:{- of t ore goes, Mre. Mlagg and I are in
entire agreement, As far as the mtm of the ore deposita,
T think we arze entively in agreemonte”

The gradation in the degree of umtmnm and aceompanying
soheellte was further deseribed by Hre Colvocoresses M}

as followss
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" % @ « There are areas of much more intense
(uuemuum) vmoro the content of scheee
nauhru h'nuanubuum 1!

nearly always !mmna and drereases gradusll J
may be inetances where there is a sharp line mmum.
but T was not able to observe them, end in the center or
heart of that sllicifled zome, one has a body mﬂ; fa suf=
rleinm rich to constitute m.

. In view of the testimony of Messrs. Plagg snd
Colvocoresses as to the genesls of the ore deposits, that m '

exists such gradation In silieifieation and extent of mincralizae
tion 18 but meturale Throughout the limestome bloek arve to be .

found a great many fractures and the extent of erushing of the
lime was naturally greatest where the fracture places intere
sected and would diminish outward from that point, As the amount
of erughing of the material more op less controlled the extent
of silicifieation end mineral deoposition M), as the amount
of evushing diminished with distance from points of intersesting
fractures, we would expect to find the gradual peduction in the
degree of siliciffeation, This was deserided by Mr, Colvocoresses
w as followst v
| eyn, TVANS: Ta that eiliciffed sone you would
cxwt to find in the vieinity of ore deposits a gradation
downward on silicification and seheelite muuuw!

"Ae I would in e %rut ma jority of ciroumstancese
The rate of tion would mn un. It ﬂsm

to a falr rge oxtent tw
be the ehgan:r of the Ae poslg, a mtim, ntm ‘than any

_ sharp cutwoff,
If then, defendant's alleged vein material sonsists of a silioified

limestone rather than a. distinot guarte, wvhat degree of sui.olﬂu-
tion 18 to govern in aaumsng where the vein mmterial ends
end the m&ne wall mgina, M&mﬂaﬂy where within the vein



mterial, as admitted by defendant's witnesses, there is no
untformity in the extent of silieiffeation (Ire 374,412)?

(6) 1Irf, in hﬂ, there existed a quertzescheellte
vein such as defendant deplets, 1ts presence eould readily have
been established by mly.tu;oﬁ & series of ssmples oub from
above and below the hanging-wall contact of the ulhsvd veln,
Defendant placed in evidence the analyses for W Ja mmt of
o number of samples (showing lsrge portions of his vein materfal
a8 lower in W Og ‘u;mmi than his hangingewall material), but '
dié not offer ome lota of testirony as to the analyses of the
quarts or lime content of his alleged vein material or hangings
wall mterial, The burden was wpon defemdant $0 prove the exise
tence of hls alleged quartg=scheellte veln and such analyses
. would clearly prove or dleprave 1t, The fact thet defendant
rfailed to ceuse such analyses to be made, or, if he did meke
them, the fact that he @1d not see 1% to place the results in
avidence, su; ests his slleged veln would not tuma' the test.

¥elther @1¢d defendsnt plece in svidence any sam=
pln of s gquarts velm meterial or of his mmmu umuh
If they were visually distinguishavle, such samples in evidenece
would Mﬁlly establish that fact. Could 1t be that dsfendant
well realized thot ;shintlffl sould peadily produce mpln of
rock from within d-fendant's vein identical 1n appearance and
- tezxbture with .&am exhibited by defendant as hangingewall '
mterdal snd also samplea from the alleged hamging wall 1dentie=
eal with those exhibited by defendant within the vein? The very.
fact that defendant's witnesses in most Iinstances were unable




to fdentlfy thelr purported vein except by lamping (which, as
we have pointed out, means nothing) would indisate this was the |
case, tow, then, een 1t be sald that defendant has sustained
his burden of proof? | 5

It is thM that, all of his colored maps
and elaborate model notwithstanding, defendant has utterly falled
to eatablish the existence of any vein such u. doptom' thereon.
That the extent of W Oy mineralization does not control the loea=
tion of m: parported ynn material is clears That he has not

 established 1t as a vein of quarts, or sny other type of material

clearly distinguishable from the surrounding rock, is equally ape
perent, He, therefore, hus m e hanging wall which will en=

compass those areas in which he has trospassede To do this, and
yet to tle 1t into geologlesl conditioms readily observable, :

the eourse or strike of hizs hanging wall is found at different
points to progeed in every direstion of the compass, Thus, he
ties 1t into the fracture plan found in the northesouth drif
havinge & strike nearly north and south. In order to keep it from
orossing over the common side line in those portions of the pit
tn which the trespass occurs, the strile of his hanging wall is
changed to approzimetely due east, nearly paralleling the common

' side line for a dlstance of 50 feet, but always from 6 inches

to & maxioum of 4 feet on the Pure Gold side, Yet, directly
down the dip from the soint where this strange phenomena is ine

volved, we find the strike of his hanging wall at the southeast
‘end of the plank level drift Staking an abrupt right angle turn
from a southeasterly course to a northessterly course in order

to scoommodate itself to a fracture plane there roadily dlse
amiblt, apd themse procoeding on its neow course for a distance



of aome 10 or 15 feet snd, sgain, £o accommodate 1tself to
snother readily discernidle fractuve ylane making saother right
angle turn n:n‘ﬁ procesdiing northwesterly, back in the direction
1t eame from for some 20 feet, following whleh it agaln makes a
‘amplcto halfecirele to vosume its previouns course. It iz fane
tastiel TIts very course leads to the bellef that the primary
motive in 1ts conception wes the fnelusion of all trespass um@
without plasing the apex beyond the eommon side line. Desivadle
a® such a result might be from defendant's standpoint, 1t has
yet to be established as a basls for extralateral rights,

If, then, we have no vein such as depleted by de=
fendant, what 1s the character of the ore deposits? This is
suscinetly deseribed by Mr, Colvocoresses, (Irs 282e203) as fole
lowss | | ' _

" % & o Preaotically all of that limestone in that

area south of the Hopul Fault breccias 1s a mineralized sone.
Tt was susceptible to leaching and replacement of the origie

nal soluble constitutents b, the ores, in thils case, was
seheelite, and these deposit replacements in limestone, they
are very common sccurrences in many parts of the world, not
only seheelite, but the copper ores and many other types

of ores, Lead and silver replacemsnts of limeatone are
rformed in pockets, kidneys, detached masses, GSome of them
have eompeved them to the appearance of plums (in a) gt_
pudding, smd they do not have any of the characteristies

of & veine That 1s true in this particular case and in '
many other similar devosits,”

And My, Plagg swmmarized his concept of the origin of the ore

deposits snd deseribed the character of them (Ixe 641-642) as
followss |

: " How, Hr. Flagg, referring to the gmdwation
outwards afqi.;hn thmamwxm a in) this
fracture mne, did you that condition %o t gemerally

throughout s mineraliszed mone? :



‘ "As Yes, Ifuwitmmmabuﬂodlnm
field and in -mmu undor the mieroscope without any
preparations It could be ocbserved there.

"3s And within the areas where have converge
ing fractures and these erosseractures, is 1t me
get a higher degree of minerslization !.n there than in Jo
srea vhere 1t 1z dlseminated downwards?

"4, It has greater porosity., It is like a s .
A sponge will sosk up more water than a plece of glass will,

 "Qe Now, as a result of the fracture and erosa-
fracturing thmumt that mineralized gzone, do you find and
would you expeet to find aress in which m haw this sponge=
1ike effeet produced?

"As You do find thewm and prohbly would find move
1 they were prospeeting for it.

"Ge And you belleved Mr, colweouun, when hl,
in his tnu—:snz, racteriszed that n ho more or less
1ike plums seattered through a
' *As Thet is & falr ‘llllmglmo '

)
"0s Is that your coneept of the mature of the
ore deposiition in the m liged zone? -

"Ae Yon."
In short, returning to the homely snalogy drawn in the early
part of this brelef, we have the limestone blook batween the
Mogul fault zone on the north and the quartzite on the south,
nmmt&na the losf of raisin bread and scattersd throughout
1t, we find sporadically distrivuted pockets in which the silfele
f;'!uum snd W O minernlization generally disseminated in the
1irestone remches hiahw soncentrations, 7These are the raisins.
'mz these deposits are not veins, nor, as we have soen, m the
dletinguishing features of a vein be attributed to them.

Ihe Spllit Apex

Ywen ghould we sssume the existence of a veln in
the vle!u!tr‘or_tm esommon nide line, 1t 1s the contention of




~ plalntiffy thet the epex thereof in the lmmeilste srea of the
trospass ore body 1s split By the cowmon side line. In other
 words, the hanging wall of defendant's alloged vein, instead

of orossing the comnon eids line on the surface at the point
deploted by defendsnt on his maps and model, continues on its
westerly course wouth of the common side line within the Morning
Star elaim st least beyond the pit trespase ares, That this is
the csse is evident from the following: ,

(1) On Haveh 7, 1944, when M, Colvosoresses
sxemined the pit, the south wall then extended some dlstance over
the cm’udu- line as shown on em sketoh he prepared at that
time, 'om:'muag thhe:rﬂ} ‘Fxhibit "A" 1n ovidemee, As shown
on hls oPossesestion of the pit fn Plaintiffs?! Txhibtt "A", ore
was found in the south faee of the pit extending o the surfases
Mp, “olvosoresses bestiffed on direct exsminatlon (Ip, 63) ss fole
lowss | |

: '“*immm‘.\a{tmt.‘ 4 t).u'.o_l'c'-
looked st 1t from the plt and also as one exam. it from the
top as far as you oould, dbul 1t would not be very safe to :
do, but right on the edge there was ore to be seem on the
rim of that pit at that tiwe south of the common side-linej
that 1s, on the Morning Star ground.” |

Agein, on erosseexsmimation, Mr, Colvocoresses testified (Ixme
€768, 1775178) regarding ove securrences slong the rim of the
pit and tn the south face of 1t on the Norning Star olair as
followss »
' "Q, Now 414 T understand you to sy that at
m'um of rm[tumﬂan‘ym a m throughout the

: "Ae ao;. sirs 7 found some ore at points along
the »ioe : :

w 2K -




g, Along the pis?
. "A, Yesy slr, thst 1o along the pin of the pit,
voth where it had orossed the line and where it was stild
on the Pure Oold side of the line, %

"G Was that ore on the surface or on the face
~ of the eut? - -

"Ae Well, it was both, It was on the face of the
out coming right up to the surface. : ,

"Q. And them over the surface?

"A. Over the surface, not to any t exten :
because there was an mmn’or divt and g:o ms‘:—.
terisl throughout & great psrt of thet line and you could
not see what that oute-erop of solid rock was oxospt at a

: few points, I di¢ obaerve 1t at some .mmtn. ‘ _
ki Mg, TBut on the fase of the out back aoross the
| ’ : - Morning Star line ngm observed ore olear up to the point
- ; of the oversburde : : e

"As I definitely daid. _

"Qe Trom what point did you meke that _ﬁnnh!mf

| "As From standing in the pit, Just below 1t."
(1xs 67-68)e
the surface o the ground? :

; i "Ae ‘There was no evidence above the surface of the
grounde k‘?n evidence came to the surfece in the form of oute
erop ro¢ . et

| £4 X : Qe Aml you found wi-nrm at that point?
| "A. At intervals, yes.
- ®a, On the south side of the common side-line?

"Q, Now extensive were the svidences of 1t above

: "'L. On the south side of the common slde=line, All
© the rest of Ihis north of the side~line had already been eaved
~ in before I visited the looation on the firet occasions”




¥re Hendorson, who accompanied Hp, celvumuni
on his examinution on Barch 7, 1944, corroborated the above testi-
mony (Ipe 631=532) as followss

| "Ge And at that time, had the south wall of the
pit crossed over the commen side-line on the surface?

"As Teos, it hade

: "G, D4 you examine 1t with vespeet to the common

glde=line® ;
"Ae Yeos, we dide

: "2;. And how wes the common sideeline showm at that
time along surface? . '»

‘"A, There was a space there about 20 or 26 feet

that was over the side-line.

Rie "Qe And about how far over the side-line at the
fartherest point? |

"A, Oh, 1t was about 3 or 4 foet."

g, Now, 444 you and Mr, Colvocoresses inspect
the south wall of @!a o1t where it orossed the surface with
ore showing? | T

e "Ae Yes, we Ald,

¥Qe Could you see ore in the fage of the pit in '
the area whers it had erossed the common side~line?

"As Yes, we could. ,
"Q. And where did that ore extend?
%A, From the bottom of the pit up o the tope

¥qe Did the ore showing go all the way wp to
. the top? | o

". m.‘ “ dido"

: (2) In the middle of 1043, when Mr, Henderson,
on behalf 5" the plaintiffs, was looking for outerops carrying




W 0 MImtien preparatory to cmbarking on a mining pro-
gram, he emgouatersd and lamped the prominent outerop boulders
This boulder jutted above the slope of the hill, the north face
dropping off almost vertically and the south face extending back
toward the slope of the hill, After locating this outerop boulder,
plaintiffs caused the common side line to be surveyed and after
the line was established, Mr, fenderson then determined the loca=
tion of the outorops in the vieinity of the common side line., He
testified regarding these exsminetions (Ipe £21) as followss
o . % @ @ w We had Stevens ocut there to estadlish

the line, to find sut whether this outerop e- this main

suteorop in here was on our side or on thelr side, and,

8o, after he sstablished the lines, why, we went out and

142 mome work to find out just exametly where those oute

znn were, down in here and along in here and up in here

(4ndiecating on map)e :

_ ",, With reference to the outwcrep in the vieinity
of the pit arvea, could you state whother or not you found
that ore outeerop was on your side of the line or on the
MBorning Star side of the line? - :

%A, Yes, it was on both sides, Just at sbout this
point here and here (indieating)s ' '

Fig . Qe What Mcm. 1 mean, on which claim did
the greater part of the outecronping appear?

"A. On the Pure Cold side." e |
Mir. Henderson delinsated in pencil the approximste location of
" this suterop on Defendant®s Txhibit "21" and ldentiffed it by
‘the pemeiled number "1", Te further testiried that the surface
of the ;m‘mmma the more waimt?mhm boulder was
gémepally covered with dirt and boulders, Te further deseribed
the appeavance of this outérop boulder on eross-exsmination '

(Irp. 585) as followss




"A. Hoe, In other words that (the ouberop
boulder) graduated off to the south, 5o it wasn't prominents
In other words, we were down here and there was no high boule
der on W l&d‘c

"Ge It was a little outecrop on your side gnun-
ing up to a high point om the Pure aom side?

‘A, That is right."

(3) Mmkiﬂg ntuﬂy nug the common side
line, we find just wmsh of the common side line and m-u- the
present rim of the »i% m_ suterep of mx in place, the semple
from which assayed «96% W Oge |

(4) The common side line in the visinity of the
opén pit was lossted in 1883 and fixed beyond ohenge when the
petent survey was made in 1508, many years before anyone con=
ooind of the existence of a scheelite deposlt adjacent tlmv.u.'
Yot, after umting the common side Iino, defendant would have
us believe that the hanglng wall of the vein at its apex after
proceeding 50 feet along the eommen side line was still only 6
inches tou the north of it in Pure Gold ground. It is almoat bo=
gond the realm of plausibility that the north side line of the
Morning Star elain could have been established to coincide 80
elouly with the hanging wall of defendant's vein.

(8) wahtnalmdydiutund mmmm-
gquent changes in the course eatablished by defendant for hia
hanging woll on its strike, These changes are perticularly
mariced on the plank level direetly down the dip from the Sure
sorted eastewest course of the vein on the surface paralleling
the common side 1ine, It i inconceivable that the northesouth
Ih‘ih of the hanging wall shown by deafendant along the omw




face of the plank level drift would convenien tly disappear

_ between that point and the surface so as to accommodate itself
~ to & course paralleling tho common side line. '

It 1s submitted that the evidence shows ore at

the surface within tho Momimg Star ground wheve defendant's ale
'md apex 0rosses the common sids line eaat of the pit, again
 direetly south of the common side line vhere the pit wall extended

across 1t on March 7, 1944, and again south of the common side
line Jm wost of the present pit 11-1%s. 'ﬂut this mmst be
the case 1s corroborated by the ineredible colncldence claimed
by defendant of the south line of the apex proceeding for 50
foot parallsl to but only between G inches %o 4 feet within

the gommon side line on the Pure Gold claim, in spite of the

mts,m_urlt makes elsewhere throughout ite mﬂu AOUIEe, DAY= |
sleularly on its alleged dfp but s short distance below the sure
face in the plank level. If any vein such ss dofendant secks
to ostablish does exist, them these outorops and ore showings

‘at surface wust constitute m part of 1t and the apex of such
 wein in the ares of the trespass would be bisected by the common
nide 1ine, '

Tho apex of a ‘n.t:‘.’ss the highest point in the as-

gent along the line of the dip and beyond which the vein extends
no furthers ' :

"The apex of the ideal vein within the loeation
1s a surface bounded by the walls of the vein =nd the end
1ines of the looatisn, Thia surface 1s, of cowrse, irre=

‘gulars It may be higher at one plaa.'!m: the boundaries
than it 1s at snothery but the mere elevation of the upper

edge of the vein at different points within the loecation

18 of mo moment, # # @ The fact that the exposed edge of




 the vels 1s vagge g’.‘w that the surfage of the cuterop
uhtgbrium o6 above & given datum plane than
is in memr, mlnn no mnm in m mmwha

" u & % An apex 18, on cited suthority, dunmﬂ -
to be 'all that portion of a * torminal edge of a velin from
which :th' ta hu nm:iaa tmrd m thn dimtina or

Where & vein i1s blsected by a comson side 1ine, the senior loca=
tor has the extralateral rights to the entire veln,

Tn the preseont case there is no question but ut
the lmm star was the senlor location, As the purported m
of the dsfendant's alleged vein is toward the Horning Star olalm,
plaintiffs would bave no extralateral rishts within the Pure Told
‘elaim, but, likewlse, d?tmut,, as the owner of the junior locaw
‘tlon, would have no extralateral rishts in the Morning Star
grounds In such eircumstances, the vertisal side lime delimits
the rights to both parties $o the veln and defendant, wpon invade
ing plaintiffe! ground, did so only as a wilful trespasser.
Respeetfully submitted,
DARNELL & ROBERTSON, | FLLINWOOL & ROSS
S Ry NeRALL . S g
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im, n:ur s.
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September 11, 1945

wp, Williem Evens
Ellinwood & Ross

£4tle and Trust Building
Phoenix, Arizona

RE: Mdorning Star

Deai/§f< Evens: : ’
I am sending you'heréwith two c¢opies of

the notes which I made after reading over the transeript
of testimony taken at the sorning Star trial.

I had to sandwich this work in with a lot of
other things and will ask you to excuse the confusing

" form in which it 1s prepared also, I may have made

some mistakes in noting the pages for reference in con=-
nection with the testimony.

I thought that perheps some of my comment
would be helpful in preparing your brief, but, I expect
that you would have noted all the points which I d4id
as well as many others. I surely hope that the judg-
ment of the Court will be in our favor.

Yours,




Notes re Trial of Morning Star Trespass Suit
Morning Star (Forcey et al)

Vs,
Pure Gold (Molson et al)

From trenscript of testimony given at trial in

Tucson May 7 ~ 12, 1945,

HISTORY

The following . facts seem to be undisputed:

In Augast 1943 Molson was operating on the Mau=-
dina Claim end prospecting on the Pure Gold Claim, while
the Morning Star Claim was being worked, under lease, by the
Rivera Brothers and examined by Henderman who had formed the
Mpraning Ster Partnership which was negotiating to take over
the lease from the Riveras.

At about this time a large and prominent out=
erop of high grade scheelite ore was discqvered Qlose to the
common side line of the Morning Star and Pure Gold Claims and
this 1ine was rerun and staked by surveyor Stevens, from whose
survey it appeared that the bulk of the visible outérop (or
all of it according to some of the witnesses) was on the Pure’
Gold Claim,

The Pure Gold people then proceeded to mine out
the ore under this outerop in a large open pit which they
later connected up with some oldeorkings which were so located
as to serve as a haulage level, From this pit they mined and
shipped some 6500 tons of ore which everaged 1.58% W Oz,

Meanwhile the Morning Star people had mined ore
from an open cut on théir ground lying some distance south-

east of the pit toward which the eut was advanced and when ore
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'petered out a sub-tunnel was run to the north-west from a

distance of 25 ' ahd then a 16' drill hole was pushed that
much further in the same direction. According to Forcey the
average grade of the ore mined from the open cut was Q.SS%
W Oz and some similar ore was left on the wall and along the
floor, but only a little pay ore was found in the stub=-
tunnel, and the semples from the drill hole averaged 0.,07%
W Oz so0 that there appeared to be a gap of almost 50' with

an off-set of 35' between the ore shoot or pocket which was

. mined for a length of 65' in the open cut and the ore which

was mined in the pit for a greater length,

In #pril of 1944 the Pure Gold Company had
mined all the pit ore which was most easily accessible on
their side of the line to which line the pit ﬁow extended,
although they still had some ore left in the floor of the pit,
Having convinced themselves that they had opened up a true
vein of whiech the apex was wholly on their property they
notified the Morning Star Company that they proposed to con=
tinue mining on down along the dip of this vein to the aouﬁaQ
west and under the Morning Star Claim in accordance with éxtra
lateral rights conferred by the Apex Law,

The! Morning Stai Vompany denied that any such vein
or extra right existed at this point and warned that any entry
or removal of ore from under the surfaece of their claim would
cdnsitiute a trespass., But the Pure GCold Company prodeeded
to undercut the south wall of the pit which subsequently
caved across the side line and to remove ore from the Morning
Ster ground while at the same time continuing to mine a small

quantity of ore from other sections of their own property.
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The total quantity of extra lateral ore mined
and marketed was 1072 tons according to “olson (page‘zs and
seq) but since the average grade of same was only about 0.929%, -
while mining and treatment costs were high and the value of
tungsten ore took a big drop on Aptil 30, 1944 and another crop.
On June 30, 1944,1it was Molson's testimony theat they sustained
a keery finencial loss of $20,099,57 (page 115) through this
extra lateral operation which hed been carried on over the
protest of the Mcrning Star COmpahy and under the threat of
A suit £OF¥ trespass and damsges, |

No ore'has recently been mined by either com=
pany and the condition of the workings in the immediate
gicinity of the common side line is much the same as it was
on May 7th, 1944,Iexcept that large blocks of material_havé
caved from the south wall of the pit, - which now extends
over the line at the surface for a length of 76' and to a
maximum distance of 16' and these blocks and fragments now
cover a large portion of the floor of the pit. IMeanwhile
sofie underground development work heas served to disclose the
conditions on the lower levels down to the old adit which
serves as the main haulage drift and cross-cut.

GEOLOGY

411 witnesses agreed that the ore bearing zone
was limited on its footwall (north-east side) by the Mogul
Fault on the hanging wéll\of which is usually found a gouge
or selvage of clay bfégg wgich there is a zone of crushed and
brecciated material, granite) some 40' or more in width lying

on a true foot wall of solid and undisturbed granite, The
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fault strikes in a north-wesferly,‘south~easter1y direction
and dips to the south-west from 40 to 60°.
ST On the south-west or hanging wall side of the
Mogul Fault lies & large block of silicious limestone which
hes been much disturbed, shattered and cross-faulted, espe-
cially, near to the Mogu} Fault and which extends back »
sputh-west from the said fault for some 300 to 400 ! beyond
which lese_shattered quartzite is found,

| The deposits of commercial scheelite ore occeur
with extra stlica’as replacements in the limestone and in the
case of the,bit depoeit it is claimed by the defendents that
there is a well defined quartz-scheelite vein following along
the hanging wall of the Mogul Faultlfor & distance of over
300' while the plaintiff contends that the bre fouﬁd in the
pit was merely a large pocket or shoot éimilar to thg#%ggkets mined
in the open cut, in the Rivera workings and elsewhere, that ,
the values and alleged vein material are not continuous or
even gumilar throughout this distence and that there is no
true quartz vein nor any hanging wall to the verious showing .
of higher grade ore from which in all‘directionsv(except into
- the Mogul Fault) there are merely gradat}ons of values to the
: non-commsrc;al and less silicious limestone whiech nearly j
always contains traces or.small fractions of one per cernt of

scheelite,

Hence the geological point at issue is the

charascter of the main or pit deposit, - i& it or is it not

a vein?

The other essential point at issue is purely
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a question of fect, namely, the original location and extent

of the outcrep.

THE ALLEGED VEIN

This structure is described in detail by Penny-
baker ( page 313 et seq) with reference to geological maps and
a model which were prepared under his direction, He claimed
to have traced this vein from the dorning Star open cut to
beyond the west end of the pit (some 325'). In general the
said vein had a northwesterly-goutheasterly strike, a dip of
40 to 45° to the southwest and a varying width which mignt
average 10 to 12' with a central pay-stretch of richer maty—
rial 2 to 4' in width, The foot wall of the vein consisted
of the gouge énd crushed rock on the hanging wall of the
Mogul Fault which could be noted almost continuously on the

' surface.and often in the underground workings. The vein

fillihg was hard quartz with scheelite and the hanging wall
was silicified and shattered limestone, differing from the
quartz by its darker color and much softer texture and carry-
ing little or no value in V Og, The picture as painted by
Pennybaker on direct examination seemed logical and quite
complete but during his cross-examination many improbilities
and inconsistencies were developed as folloﬁs:

| (1) The ore occurrences (except near the center
of the pit) instead of being continuous were oftén scattered
thrdugh the vein at irregular intervals between larger areas
of nearly barren or much lower grade material (page 330 to 336) .

(2) His description of the ore in the Morning

Star open cut was not clear {page 332)nor was it confirmed by
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any of the defendents other witnesses while much of it was
refuted by the witnesses for the plaintiff snd he admitted that
between this openéut and the stub=-tunnel at its end he had to
project the vein by guess to the east end of the pit.

(3) His location of the hanging wall of the
vein in the south wall of the pit as drawn in on the photos
and.colored on the model was almost entirely the result of
visual inspection although this was occasionally confirmed
by lamping and by scratching the rock with his pick (page 383),

{4) DBelow the underground workings where the
only development work consisted of drill holes he continued
to project a solid vein even though most of the samples from
these drill holes were barren or cerried less than 0,05%

W 03 { around page 350)7 |

(6) The strike which he gives to the henging
wall of this vein is actually fantastic (although he merely
calls it "wavy") since along the outerop after crossing the
side line from the Morning Ster, it goes northwest on the
surface for some distance in the Pure Gold Claim, then turns
back toward the side line with a course of almost & 45° W
until it 1s'only 6" from side 1line, then goes due west for
10', swings back to 35° W and continues on that course %o
beyond the west end of the pit,

Underground the course is even more erratic, as
illustrated by the model on which he attempted to trace the
vein but under close questioning from ilr., Evans, admitted

(page 420) that the could only identify the henging wall

‘underground at one point on the plank level and agein much

further to the west in the north-south drift after it had

‘mede a sharp turn to theewewtlswest slmost du€ north. The
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strike of the vein as Pennybaker described it, thus appeared
to have turned in a complete semi-circle within a distance
of 35', (from North 75° West to West 20° East) and although
he tried +to explain this remarkable condition by referring
to the "bulges in the vein" (page 425) it became obvious that
his line showing the hanging wall had been plotted by specu-
lative projections from only & very few points where his vein
material could actualiy be identified by a visual examination
(which indicated quartz) and he admitted that at some of those
locations the materiel would not assay as much as 0,02 W Oz,

Similar irregularities are often noticed in
veins where there has been a lot of post-mineral faulting but
since all of the witnesses testified that there were no such
faults in this locality there arises a strong presumption thét
the existence of this hanging waell was largely invented by
Pennybaker to support a theory which lacked factual basis.
Pennybaker admitted that only his location and projection of
the foot wall (Mogul Fault brecchia and gouge) was supported
by the evidence of the drill holes (page 433) and in regard
to the foot wakl there is no dispute, :

Pennybaker (page 429) admitted that he had not
made any eritical examination of the “ivera workings or any
of the other openings from which scheelite had been mined in
that vicinity but he thought that the geological conditions
at the fivera workings were different from those at the pit.
The seveﬁ samples which he took in his so-called hanging wall
showed low values, the highest being 0.36 W 03 but this, it
should be noted, is richer than many of <the samples which

were taken in thisvein and which in some cases (page 390)
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3.
Frisbie (page 453)confirmed the opinion of

contained as 1little as 0.02 W O

Pennybeker in Eageneral way and since his first visit in
August? 1943 he/classed the pit deposit as a scheelite vein
with & hanging wall of blue limestone (page 435).

On subsequent visits (page 460 and seq) Ffisbie
confirmed this opinion by lamping and wes able to trace the
foot wall of +the vein along the Mogul Fault for a length of
320' while he traced the hanging wall limestone along the south
wall of the pit and noted it also on the plank level, He weas
uncertain as to whether the vein filding wes really quartz or
highly silicified 1limestone and stated that the lamp would
detect the presence of scheelite equally well in either forma=-
tion and would show color when the percentage of W 03' 'was
as low as 0,02,  He agreed that the ore was probably formed
as & replacement depoéit in limestone and admitted that some
of the drill holes which were represented on the maps and
model as being in tﬁe "yein" were actually sunk in material
that 6arr1ed little or no scheelite. Ewing (page 230 - 263)
testified that in his opinion the pit ﬁaposit w&e & true vein
of scheelite ore with well defined foot and hanging wall al=-
though his description of the latter was rather vague.
Colvocoresses testified that he had examined the property on
three oécasions; the4f1rst of which was on May 7th,, 1944 when
the southern wall of the pit had caved almost 4' across the
common side line for a distance of some 16',

‘ Neither on the wall of the pit, nor on the

surface nor, in the underground workings had he been able to

recognize any vein and it was his opinion that there was no
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vein at all but that the scheelite had all been deposited in
pockets or shert-irregular shoots with the values (except where
the ore was bounded by the Mogul Feult) gradually fading out
into the silicified limestone,

Henderson (page 576) whose education and exper=-
ience shouid qualify him as an expert witness testified that
when he first saw the newly discovered'outcrop (aboﬁt dugust
1943) the showing of scheelite, which was mostly on the Pure
Gold Claim, extended across the side line in what is now the
pit area and he lamped this ore on the Morning Star as well
as on the Pure Gold Claim, ‘

He described ( page 524) the fractured and sili-
fied limestone lying along the hanging wall side of the Mogul
Feult in which there are several shoots of scheelite ore asso=-
ciated with small ¢rbss faults, fissuresand caves or vugs in
the limestone,

He had examined all of the scheelite workings

in this district including the old Maudina, which is nearly a
mile away from the pit but also on the hanging wall of the
mogul Faudt, and he had never found a true vein of scheelite
ore but merely the disseminated deposits which are replace-
ments in the limestone with pockets that represent the richer
cdncehtrations. . :

In the pit area(psge 527) he has always reco=-
gnized that the gouge between the line and the granite along
the hanging wall of the Mogul Feul?’ represented the foot
wall of the ore zone but this deposit which is llke all the

others although larger, is not in the form of a vein and has

no hanging wall at all and { page 564)-.itunever evenocecurred




Notes re Trial of Morning Star Trespass Suit - 10 -

to him until this controversy4arose that anyone would make
such a claim &s he had never found any vein in these blocks
of limestone,

. Flagg, after having qualified as an expert,
desceribed in detail ( page 588 and seq) his examination of
the property in April 1945 beginning with the Morning Star
open cut where he noted the Mogul Fault breechia and then
lemped the walls of the cut where he found some patches of
scheelite but no sign of a quartz scheelite‘vein nor any
hanging wall ( page 590) since the material above the ore-
showings was similar to that which extended down to the fault
gouge or brecchia,

The ore showings seemed to péter out near the
end of the open cut and he found almost no ore along the stub-
tunnel which was all 1in silicified limestone with shattering
and cross faulting and he traced that formstion from the open
cut through to the pit without noting any vein although there
wes a pateh of ore at the east end of the pit which Colvocor=
esses photographed and sampled on both sides of the line‘and
another similar patech of ore was to be seen a little further
west on the south wall of the pit ( page 602).

" In the plank level and drifts and also along the
intermediate level ore showings were also confined to scatter-
eﬁ patches limited by local fractures and eross-faults and
most of them appegred to be low gréde(

Flagg described ( peme-690-emd=sEq) the other
showings around the workings ;- e.g., in the raise near the
road and in the lower adit (page 614) around the contact of the

limestone and fault brecchia and these appeared to be separate
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pockets having no connection with each other or with the pit
deposit, and here again, he found no vein., In the Rivera
workings he found some quartz which contained specks of
copper and lead sulfide but little or no scheelite remained
since the ore pockets had been mined from the shattered and
silicified limestone. '

His exemination of the north-south drift at
the west end of the pit showed that here the ore-shoot had
run at right angles to the side line and that it was merely
- another replacement deposit in the silicified limestone
governed by a cross fault and in no way connected with the
larger body of ore that had been mined in the pit.,

A ‘sample of ore from the outcrop near the raise
(close to the road) which was cut on the Morning Star ground
carried 0,95% W 0Oz,

Flagg thinks that all of these ore déposits were
replacements in the limestone contrdlled and limited by its
fractures and cross faults and that the pit‘deposit was of the
same type as the others | page 623) only larger and was not
in the form of a vein since there was no hanging wall ( page
636). He agreed that the brecchia and gouge along the Mogul
Fault formed the foot wall of the ore zone in which were found
all the deposits of pay ore (page 640), He thought that the
cross fractured limestone probably extended some 300' southe
west from the Mogul Fault to & point where the rorﬁation be=-
came & quartzite and that all of this limestone might be
classed as a mineralized’or ore bearing zone but actually he
could find no hanging wall connecting the ore deposits, and
hence there was no vein ( page 644), He agreed with Colvocor-

esses in saying that the ore occurred in scattered pockets dis-
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;ributed somewhat like the plums in a plum pudding. Colvocor-
esses (recalled) (page 650 and seq, fully agreed with Flagg in
respect to the genesis of the ore and type of deposit but
pointed out that the solubility of the limestone may have also
been a fasctor in determining the extent of the replacement and
the limits of the pay-shoots. He repeated a general descrip-
tion of the mineralized zone in which it was perfectly possible
that ore might have been deposited in the form of a vein (page
654) but emphasized the fset that such a vein must have a hang-
ing wall as well as a foot wall and that in this case the
Mogul Fault brecchia was merely the underlying formation and
that he had been absolutely unable to find any true vein ih
its vieinity or any hanging wall (page 663) to the pit deposit.
LOCATION OF ORIGINAL OUTCROP ox=gREX OF FIT DEPOSIT

When this outerop was first discovered in August
1943 a survey of the common side line was made and Ewing,
Frisbie and Pennybaker claim that the.showing was all on the
north side of the line, i.e, on the Pure Gold Claim, while
Henderson was equally positive that it extended for a short
distance, almost 5', on the Morning Star Claim. Colvocoresses,
although he did not visit the property until May 7th, 1944
testified (page 55 and seq) that at thet time ore was showing
on the surface of this south wall of the partially caved pit
some 4' across the line. Some 60' to the east of this point
Colvocoresses later cut outcrop samples on both sides of the
1line which showed commercial ore and also at a point 40' to
the west a sample on the dMorning Star. side which assayed

0.95% W Oz, The taking of these samples was witnessed and
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confirmed by Flagg and Henderson and the existence of the las}
mentioned outcrop straddling the line was adnitted by Pennybaker,
aithough, he claimed.that this ore showing wes not a part of

the main deposit which had been mined in the pit. Henderson
confirmed (page 531 and seq) Colvocoresses' description of the

pit as of May 7th, 1944 and noted surface ore crossing the line

at & point close to "Raise # 1" on the map and & sﬁnilar oute
crop straddled the line some distance further to the west.‘

He stated (page 580) that he had noted and lamped
this pit outerop before Stevens reran the common side line but |
it was not until then that he was positive of the location of
that sidé line and recognized the fact that there was outerop
ore on both sides of it. Colvocoresses (page 175 &nd seq)
i{llustrated his testimony with a sketch map made in May 1844
and testified that sisomdx most of this had been taken from
other maps and the location of the workings was not accurately
pleced in reppect to the corner, —‘yet the pqption which showed
the contaet of the pit and the common side line had been
surveyed with a Brunton transit and tape and was accurate to
within e few inches,

' With reference to his other maps (page 175 - 230)
he admitted that many of the surface outcrops shown on the big
map of the claims had been plotted in according to_information
obtained from others and thet the same was true in respect to
some of the original limits of the pit ore, which could no
longer be seen but that otherwise these maps were made from
his personal observation accompanied by Flagg and Henderson

who witnessed his taking of the samples that were plotted on
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the maps. ( Statement was eonfirmed by Flagg end “enderson,,

His statement that in May 1944 quite‘a 16t of
ore was visible in the floor of the pit was confirmed by
Ewing (page 266 ) and on page 272 ke also confirmed the opine=
ion of Colvoqoress*that the dividing line between ore and
waste could be judged quite well by visual inspection and the
same admission was made by Pennybaker,

Frisbie (recalled) page 866 stated that when the

perimeter of the pit was withim 15' of the common_side line the

outerop had been removed., This seems to flatly contradict his

former testimony which was to the effect that the outcrop ex-
tended close up to the line, while Pennybgker testified that
it came to within 6’ of the line for a length of 10' and
Colvocoresses and Henderson testified thet it crossed the line,
Ewing (page 672) testified that the boulders now
fallen into the pit are not ore although, he admitted that many
of these came from the area which is marked as the vein on the

map and in the model. The series of so~-called "hanging=wall

- samples” posted on one of the exhibit maps would seem to have

little or no #alue since many of them were taken by Ewing and
Frisbie shortly before the‘trial and since the south rim of.
the pit had then caved back 10' or more from the line for a
considerable distance some of the samples were cut nearly

20' south of the line and no one has claimed that the out-

crop of ore ever extended soArar in that direction, The

original outerop of the pit deposit has been destroyed and

the testimony in respect to its original location end extent
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is obviously contradictory, but, both photographs and samples
confirm the fact that the outerop still crosses the line at
the east end of the pit and again to the west of the pit and
the crossing at this last location was admitted by Pennybaker
and (I think) by Frisbie or Ewing., Therefore it follows that
if these locations are not a part of the alleged vein there is
no true vein of ofe at all but merely a series of scattered
pockéts and if they should be held to form a part of a vein
then this vein very obviously stradd;es the common side line

and we have a "gplit apex" with the Morning Star conceded to

be the senior locetion,

Appropriate commént will doubtless be in order
concerning the very peculiar business policy which Molson
followed after April 1944 when, with pay ore still geft in
his own ground, (according to Ewing page 300 and seq) pe :
undertook and continued for some time to mine and market at
a loss the extra-laterasl ore from the Moéntng Staf. Perhaps
a desire to colleet the 6,000 debt owed him by jacobs (which

for a time he entirely failed to recall) may have had some

‘ his £
bearing on the subject, but this and}other explanationgare by

no méans satisfactory.

Molson (recalled) (page 675 )testified further in
respeét to these shipments and étated that in his opinion,
based on the recent drill holes, there remaiined in the pit
vein below the present workings a big block of extra-lateral
ore (some 20' in width) amounting to 8,000 tons which he would
expect to mine and market at a profit of $240,000, He admitted
that all of the extra lateral ore which he hﬁd mined to date had
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netted a substantial loss, also, that the great bulk of both
the core and sludge samples from the drill hoies (which were
supposed to be drilled in the vein) assayed less than 0,05

W 03 and many other samples appeared to the eye to be so poor
that they were not assayed. He agreed that these drill holes
seemed to indicate that they would have tqpine a width of 40
to 50 ' of waste or very low grade material in order to take
out a width of 5 to 10' of ore that would run over 1%, but,
he vaguely hinted that new and secret methods of mining and
milling had been recently developed and would permit him to
make good on his otherwise absurd estimate (page 687).

Thus it might be noted that Molson figures that
the remaining extra-lateral ore will yield a profit of $30 per
ton, and, if such a figure can properly be used in computing
the value of the ore which he has already mined from the Morning
Star, it would appear that he has damaged that property to the
extent of over §$30,000, provided the Court should hold that this

extra-lateral ore was illegally mined and marketed.
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COFPY OF BRIEF OF DEFENDANT AND COUNTER=-CLAIMANT
A ;
Case of L. M, Forcey vs. Edward H. Molson

aw
Plaintiffs state, both in this portion of their argument

and subsequently (Plaintiffs® Brief 30), that the fluorescent
lamp is worthless to the miner or engineer in assisting him to
determine the presence of mineral-bearing rock. It is interest-
ing to note in this fespect that all of the mining people invoved
in this controversy, when attempting to find ore used.the mineral

light -- even Mr., Henderson used it.

/2-14
The sixth and seventh reasons proposed by plaintiffs fail

as reasons why the vein mined by the defendant and counter=-claimant
is not 8 continuous body of mineral-bearing rock iﬁ the general
mass of the mountain. Plaintiffs' position is again not supported
by the record.

The eighth reason proposed by ﬁlaintiffs is based upon
the testimony of Mr., Pennebaker to the effect thet the finding of
extremely low-grade material within the vein would not change his
opinion as to the existence of the vein. It is further based upon
the testimony of Mr, Colvocoresses that the entire area is in his
opinion minerslized to a certain exteéent. It is fnrther based upon
the opinion of the witness Henderson that he did not "think you
could get a complete blank in the lime" (Tr., 527). It is obvious
that the mere finding Qf traces of mineral elsewhere is not evidence
that the vein does not exist or that the vein worked was not &
continuous body of minerasl-bearing rock. If we were to follow
plaintiffs' reasoning‘on'this point it would logically follow that
because through the 01d Hat Mining District minerals are generally
disseminated, there can be no vein. Such a proposition is ob-
viously fallacious, yet it directly follows the plaintiffs' line
of argument. It is equally fallacious to say that because there
are lean or almost barren areas within the continuous ore body,

that the body cennot be classified as a vein because of its



L 74

./_

alleged failure of continuity. Ce;tainly in the mining industry
it is common knowledge, to the extent that this Court could take
judicial notice thereof, that barren areas are often found within
a vein, but this fact does not preclude the ore body from in
fact being a vein. These barren arees are usually referred to
as "horses" and are not unusual (Tr. 485).

Cez-s7)

:6,755 tons were removed from the Pure Gold side of the
operation. This tonnaze was ore (Tr, 106). 1,072 tons of extra-
lateral 6re were removed (Tr. 106). Thus there was a total ton-
nage of 7,825 tons mined by the defendant and counter-claimant
with an oversll aversge of 1.58% WOz (Tr. 490). There was no
difficulty in the mining operation in distinguishing this ore body
from the general mass of the mountain (Tr. 294, 312). It was
adequately demonstrated by defendant and counter-claimant to be a
fact that the exposed portion in the vein at the present time
represents a continuous ore body. & practical demonstretion of
this fact may be found in a review of the evidence adduced from the
severel witnesses, comparing it with the plans of the workings in
evidence. Both Messrs., Colvocoresses and Flage found areas through-
out the workings where they discovered ore in place., It will be

noted that the examination of Mr, Colvocoresses was largely com-

" posed of visual inspections made in the day time, although he used

the mineral light wherever it was possible for him to do so. Such
an examination Mr, Colvocoresses considers to be inaccurate

(Tr. 88). Mr, Colvocoresses was also confronted with considerable
danger in the conduct of his examination, and because of such
danger was not able to make a more thorough examination (Tr. 60,
63, 87, 184, 186), It will be noted that both Messrs.
Colvocoresses and Flagg used the lamp extensively to substentiate
their lack of findings. Mr. Flagg was called to the area in
controversy for one examinatidn, which was conducted under
difficult circumstances (Tr. 584, 588, 600, 605, 606). The first
day of Mr. Flagg;s visit was spent in orientation. Considerable

time was spent on the second day on the Rivera workings in the

\
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Morning Star property (Tr. 610), and the third and last day con-
sisted of a more hurried re-examination of & portion of the area
in question with further examination of neighboring ground (Tr, 617).
The material which had formerly filled the excavated area had been
removed (Tr. 643) at the time of Mr. Flage's examination. Never-
theless with all his handicaps Mr, Flagg was able to find ore in
place in many of the exposed portions of the vein. It was Mr.
Flagg's conclusion from his examination, and if the ekcaﬁated
areas had contained ore, that there was in fact a vein; that the
only reason he had not concluded that a vein did in fact exist
was that he could not find a clearly defined hanging-wall (Tr. 643-
644). '

The fact that the ore body wes continuous is thoroughly
established not only by the testimony of the witnesses Colvocoresses

and Flagg, but by the testimony of Messrs. Molson, Ewing, Frisbie

and Pennebaker, which latter testimony was given after thorough

familiarity and thorough investigation of the property from the
time of discovery of the outerop to the time of trial, The
continuity of the ore deposit which constitutes the vein in
question is well summed up in the conclusions of Mr, Frisbie, who,
it will be recalled, after numerous careful examinations, was
thoroughly familiar with the property, the ore produced, and the
mining operation., Mr, Frisbie's conclusions are as follows:

"¢ DNow, Mr, Frisbee, as a result of your investigation
at that time, what were your conclusions with respect
to the continuity of the vein and the ore material?

A Well, it seems apparent to me that beginning on the
southeast end of the open pit on the Morning Star ground,
to a point at the northwest end of the Morning Star ground,
and to a point 5 feet northwest of the end of the open-
cut where I lamped scheelite on the surface and quarts vein
material, that is without doubt continuous, and then in
this little open-cut on the surface the vein material

is covered with soil and detrital material, but in digging
around there you can find quartz vein material underneeath
the soil that will lamp under the light, and in some spots
it lamps good and in some spots it lamps much leaner, and
that is also true in this area between this little cut
marked in the map and this southeast end of the open

pit, and it is without doubt continuous from the south-
east end of the open pit to the northwest end of the
so-called north-south drift. There are lower grade zones
in it, but the vein material itself from the southeast end
of the Morning Star open-cut to the northwest end of the
North-south drift is, without doubt, confined within
definite walls, a very definite foot-wall, and in two or
three places a distinet hanging-wall, and the material
encased by those walls seem to have the characteristics

of a vein in all places with the exception of some lower



grade portions which is less silicified than others.

& Now, relating to the continuity of this vein material
and in the area southeasterly from the side-line of the
Morning Star property, that is covered over with surface?

A  Surfsce soil.
Q@ 4And you dug around, you say, and found =--

A (Interrupting) I dug around through this surface soil
last night and chipped off pieces of quartz material in
place and could lamp scheelite in place in the vein
material,

& So it is then your conelusion, Mr. Frisbee, that this
vein, as depicted on Defendant's Exhibit No. 1, is a
continuous vein from the point at which it starts as
depicted in pink over the Pure Gold property across the
common side-line, down to the easterly end of the Morning
Star open=-cut?

&% e,

& What was your answer?

A It is at least that long.

&. And by that you mean, it could‘possibly be longer?
A 1% coﬁld possibly be longer.,

Q@ DNow, Mr. Frisbee, how far is it == have you any
measurements that you have made, or do you know the
distance of the vein on its strike as it has been dis-
closed?

A It measures from the northwest end of the north-south
drift to the southeast end of the Morning Star open
pit 320 and some feet.

THE COURT: 3217

A 320 and some feet.
(19/

¢ Now, Mr, Frisbee, could you t€ll whether or not the
vein == in what direction the vein dipped generally?

A Well, generally it dips to the southwest at a
relatively flat angle, and studying the projections as
made by Mr. Pennebaker, checked in the various raises
and checked on the surface projected downwards, it seems
reasonable to think that that vein has this regular dip
of between 30 to 40 degrees.

MR. EVENS: Which wall?
A The foot-wall.

MR, CRAIG: Now, Mr. Frisbee, these underground workings
which you observed in the mine and from your observation
of those workings, could you conclude whether or not
they were within the walls of the vein as you have
described them?

A Well, this plank level drift is within the walls of
the vein, The intermediate level appears to be within
the walls of the vein; the north-south drift seems to
be within the walls of the vein,"

(Tr. 461-467)



‘—1!"4'

——

S
_ (/9-22) :

Plaintiffs' and counter-defendants' next proposition is
that there is in fact no vein as contended by defendant and counter-
claimant, because there is no hanging wall to defendant and counter-
claimant's vein.

Plaintiffs purport to give six reasons why no hanging wall
exists. First, because thw witness Flagg found no hanging wall

throughout the strike of the vein. Second, because the witness

Colvocoresses found no hanging wall throughout the strike of the

~vein. Third, because plaintiffs cannot see the hanging weall in

the pictures introduced in evidence. Fourth, because three of the
places established as the hanging wall by the defendant and counter-
claimant are claimed to bé insufficient to definitely establish

a hanging wall. Fifth ahd sixth, because the plaintiffs and
counter-defendants do not consider the vein material to be quartz

or that the vein is not a guartz-scheelite vein as referred to by
defendant and counter-claimant.

We dQ not guestion the integrity of the witness Flagg in
his testimony in this caese with respect to his findings as a result
of his examination. We earnestly submit, however, that the plain-
tiffs and counter-defendants provided the.witness Flagg with proper
facilities, and had they given him.adequate time'to thoroughly
examine the premises, his additional findings would have undoubt-
edly supported the position of the defendant and counter-claimant
to an even grester degree than is disclosed in the present record.

a4’

It will be noted that all of the reasons submitted by
plaintiffs and counter-defendants for their position that no hanging
wall exists on the property &are based upon negative evidence.
Opposed to this, the record discloses that the defendant and counter=-
claimant haé established the fact to be by positive evidence that
the hanging wall exists and that there is in fact a vein as alléged
by the defendant and counter-claimant, FPlaintiffs' and counter-
defendants' position with respect to the hanging wall is obviously
untenable in view of the record. | |

The record discloses then that defendant and counter-

claimant by competent evidence has established that & vein does in
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fact exist, which vein apexes upon the Pure Gold ground with its
strike on a Northwesterly-Southeasterly direction and with a
Southerly dip as depicted on defendant and counter-claimant's

Exhibit No. 1 in evidence. Having established the dip of the vein
.as\it presently is shown by the mining operations, it may be

~assumed that the vein will continue on its present dip until.the
development thereof shows the dip. to have taken another course,

or where the development discloses the vein to have ceessed. Brewster

vs. Shoemaker, 63 Pac, 309,

(75)

Throughout their argument plaintiffs rely upon the testi-
mony of the witness Colvocoresses and his examination, alleged to
have been made March 7, 1944, Plaintiffs allege in their argument
that the perimeter of the pit or glory hole had crossed the common
sideline before March 7, 1944, 1In this, plaintiffs are patently
in error. The witness Colvocoresses' first visit to the area in
question was on May 7, 1944 and he so testified (Tr. 56). The
survey conducted by Mr. Stevens, and which all of the parties agreéd
was correct, discloses the perimeter of the glory hole had not
crossed the sideline at the time of the survey on March 21lst to
23d, 1944 (Tr, 322). ;

There is aﬁsolutely no evidence in this record that the
hanging wall is any place other than as proven by defendant and
counter-claimant. The examination of the witness Coivocoresses
was largely approximetion as has already been shown. The plan
exhibits introduced by the witness Colvocoresses were the result
of approximations and hearsay. Plaintiffs' Exhibit E was prepared
by lir, Colvocoresses as of May 7, 1944, and was a sketch based upon
approximations as appears oﬁ its face and by Mr. Colvocoresses'
festimony (Tr. 57, 59, 78-79), Mr, Colvocoresses' approximations
of the ore in the face of the pit were made by looking at it some
distance eway (Tr, 67). Plaintiffs' Exhibit J in evidence was
prepared by Mr, Colvocoresses and the hatched areas which he
placed thereon were so placed as a result of hearsay and approxima-

tion (Tr. 175), and the hatched areas are not in evidence (Tr., 508).
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CONCLUSION (79 v0)

In conclusion, defendant and counter-claimant earnestly
submits thet he has in fact proven a vein to exist in the manner
and place depicted on the exhibits of the defendant and counter-
claimant in_evideﬁce; that in this case defendant and counter-
claimant has establiéhed a continhuous ore body with walls upon

each side thereof; that the vein so established crosses thetcommon

sideline of the Pure Gold and Morning Star properties as disclosed

‘in the exhibits in evidence ang as .set forth in the diagram, supra;

that the law applicable to these facts grants to the defendant

and counter=-claimant the right'to mine the vein extralaterally
upon its dip into the Morning Star ground; that no trespass was in
fact committed by the defendant aund counter-claimant, but that he
has the right to mihe his vein as esteblished without interference

by the plaintiffs, or any of them,
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Defendant devotes pages 5 to 86, inclusive, of
his belef to a dscussion entitled "Contimulty of the Vein"s In
this atscussion d.rm»t does not take issue with plaintiffs’
definition of a velin, but seemingly defendant does not awn-

- afate that in order to justify his extralateral tnvaston of

ﬂuum* property, and even more his attempt to guiet ttth,
emwamaanmmumnmwamm
of the evidence the mmmanmuugmmtm
the peguirements of that definitisn an’ apexing exclusively ’
within defendant?s proporty to the extent of the segment clained
by hime Defendant umx, contents hirself with an attempbed
sefutation of the many pofats of weakmess shich plaintiffs




pointed out were to be found in the proof on which defendant
rests his case, Those points of weakness can well be resolved
by the Court without further detsiled discussion in this brief,
 As stressed in plaintiffs' opsning brief, the
model and maps which defendant placed in evidense are not sube
stantive proof, but merely serve to !llustrate defendant's
theorys In an setion of this type, they were adumissibvle for
this mon,.: But an exsmination of the photographs in evie
dence will not disclose any mining operation conducted by dee
fendant on any such neat and precise lines as he represents on
his model, Neither will an examimetion of these photographs nor
a reading of the Sesti-ony of any of the witnesses diselose &
definite or preeise hanging wall of his alleged vein such as dee
fendant depiots on the surfase within the ares shaded in pinks
 nor the oxistenoe of any contimuous body of ore or vein material
stinotive from defendant's alleged banging wallj mor efther
the downward or lateral extemsion of any continuous ore deposit
té vein materials The Court, in 1ts considevation of this case,
should therefore view defendant's model and maps only as illus=
 trative of defendant's theory, and should avold the persuasive
‘effest which the tecmique and workmanship exhibited in their
préparation mizht otherwise haves '
Dofondant must rest his case them only on the
fact that he mined ove from within what he deplets as a vein
and the opinion of NMessrs, Pennybaker and Frisbee that the avea
Mdin pink represents a "true vein" bounded by foot and
henging wells readily distinmguishing the vein from the remainder



of the shattered limestone blosk constituting the hanging wall
of the Mogul fault. The lack of evidense to support that opinion
and the incomsistencies upon whioh 1t 1s based have been adeguately
presented in plaintiffe! opening brief, That the existence of the
alleged vein eannot be predicated upon either the metal values 1t
carried, the dlstinetive sharacter of the vein material, or the
geologleal formatione involved is apparent from the testirony of
the two witnesses upon whom defendant velies for his case. Messrs,
Colvocoresses and Flagg, at least equally experienced and gualle
ried in their flelds as defondant's witnesses, found nothing ree
sembling & veln such as elaimed by defendant.

The question of the existence of any veln such as
‘48 elsimed by defendsnt san far better be determined on the basis
of what 1s mow in place rather then from what has been tsken outs
Fvidence aa to the charasber, nature and losation of ore and pure
parted vein material in the portions of the alloged vein mined
out by defendant 1s now gone, Sut by far the greater part of the
defendant's nlhm vein has not been mimed, and we can examine 1%,
Uefendant dees not ¢istinguish the mined portion from the rest of
the allege¢ vedn, 5o what we now find in the remaining portion of
the alleged vein should falrly well characterize the mined out
mum. ‘

#pilled by defondent, the cores were sampled and agsayed by him
and the ovidence of them was placed In the record by him, Vhenever

-8 e



the appearance of the core sections Indicated the posaibpility of
ore, the core acetions were assayed, These cow sections disclosed
trregular and sporadic ccourvences of ore without contimuity,
pattern or comnection with each other == ore in patches, pmu
or seams = with material of little or no ulu' iying in betweon.
Welther do these core samples show any difference between the
rook carrying little or no value and the rock which defendant
represents as bils hanging=wall materiale

‘The horimontal hole drilled by phinmru for a
distance of twenty feet westerly from the fage of the stubd ml
off the open out, all within defendant's alleged vein, ﬂiuluu
waterial of little or no value, Thpoughout the segment of the ﬂ-’
leged vein lying %o t!s west of mﬂu open pit we find large
blocks of material In the form of boulders which defendant olaims
came from his alleged hanging wall, but which, although identical
to the hanging wall, we submit sonstituted a part of the veln
materials We find no -umx within the alleged vein in place
which M¥r, Flagg, after mierosecopic examinations «mnu’tn,
could distinguish from defendant's purported hanging=wall material
or which Mr, Colvocoresses gould :mnry as dhu-a_ﬂ-m a vein
from the mass of the mountain,

mz‘cm:ﬂs't witnesses 4i¢d not attempt to malke any
explanation of the genesis of the ore a-mauou and silicifica=
tion to be found in the alleged vein, If a vein, such as defen=
asnt olaims, existed in fact, its very existence could be sup=
' ported by a study of the goneral geologiesl esnditions and of
the veasons for snd manner of its formation, It is mot only



:mt ht defendant's witnesses did not attempt any
explanation of the reasons for the cxistence of a vein such as
they oclaimei, but, in Nr, Pennybaker's case at least, examinatiome
were confined to the immediate vieinity of the alloged veln and no
:tu@mnﬁnoftumlmwntmumtmnm
on the hanging wall of the Mogul fault, |
' ‘On the other hand, the examination wade by Messra.
culmmcm and Flagg not only included the immediate area of
defendant's mma veln, st also a -‘&w of ore cccurrences
throughout the 1imestone blosk on the hangingewsll aide of the
Mogul fault, Thelir “indings of siliocirication and minerslization
 generally disseminated In varying concentrations throughout the
liunﬁm, ae well as their eomclusions ss to the cause for this
‘phenomena are discussed In plaintiffs' opening brief and need
not be again reviewed heres . G

| It 1s not Inocumbent upon plaintiffs in this case
to prove the noneexistence of a vein sush as claimed by defen=
dant or to prove the gemesis and nature of such ore deposits as
may be encoustered within the vertical side lines of plaintiffs?
property, Nevertheleas, 1t 1s sumitted that if any vein can be
sald to have been established by the evidence, that veln conelsts
of the limestone lying betwesn the granite on the north comprising
the footwall of the Mogul fault and the quartsite on the south,
throughout which there occurs general dlssemination of scheelite
with higher conventrations of walue In the form of pockets, vuge
and kidneys, at irregular intervals without regularity of shape
or pattern, and whioh the miner could erpeet to encownter 1f he



prospected rqmwmzehmnu huﬂ of themselves
. veins having hﬂm courses, stri:es, dips or continuity.

 The guestion of extralateral rights with respect
to such deposits has been before the courts on more than one oo
castons Thus, in Jyman ve Yheclor, 29 Fo S47, the court said on
page 3541 e il |
*1¢, as contended by defendants, the ore of that

mountain 1s distridbuted thro the blue and browmn lires
stones somewhat wne ly, but nevertheless generally, and
the occcurrence of -manmmmuwu‘

and aceidental, other comsiderations arise of which it ia
not megessary to speak at length, In that cuse the entire
m of blue and browm limestone 1s taken to be or
ok, and the plaintiff gan assert no clals to 1t oute
his om location, # & @

Probably the first sase involving deposits of

 LEreR f..'u 0ls Min. O Richmond Nille (O

oase No. 4.548) 8 Fed, Case 810, which involved apleal rights
to mineral deposits dlsseminated in & limestone block at points
vetween five hundred and eight hmundred feet in width, bowrded on
the south by & wall of quartzite and on the north by & belt of
elay or shalee The following quotations from the opinion dis-
¢lose the facts comsidered and the conclusions reached by the

courts

"ehe limestone found between these two limits ee

the wall of quartsite and the seam of oclay or shale e= ~

at some perlod of the world's history, been sub jeoted %o

some dynemis Mree of nature, shich 1t bhas been

up, crushed, dlsintegrated, ar flesured in all direct mh’

%0 Be to destroy, except in places of a few feet so T

as explorations show, all traces of stratification;,

:ro‘ fally ritting it, sccording to the testirony of the
ze

men
e et "soes wp from the Jepits bos
low in solution, and was dapoei&d uﬂ. ewa" (M
"hroughont this zone of limestone, as we have ale

ready stated, _mm {8 found in the mumerous fissures of




the roecks According to the
mon who bave vesn examined mineval was brought up in v
solution from the Mthl J the carth belov, and would theves
fore naturally be vm uhrx uoﬁ in the flssures
of the arughed matter, ega anhmnrﬁ:a_
of form snd sise, and muaho “ind 1ts way in minute partl
r*ha in tu'lom mterial of the rock, The ma.m uhm

uffislently W o i ﬁ
1imestone the gnmx d M - -tm
leasrmﬁﬂ"!mn) :

that the limestone zone in

s of ;u the umum

ruby Hill h moh ams ug between the quartzite
and the nﬁtu, constlitute mm of tht scts
Sonatder the riches or s mﬂgm uy \ody Deepese

8 pa r res
tive patents from m United States, # # J( 28)

Again, in é,, tod States Min, Coe Ve lowson, Jo<

769, theve was :molwﬁan!ﬂ&lwmmwnm
hundped feet in width confined between welledefined walls of

. quartsite and in which thebe were several dlsputed ore bodies.
Plaintifs insisted the limestons constituted a single broad lode,
whereas thl defendant aontended that It embraced several dis=
 ginet veins spexing within defendant's property and with respect
o which defendant claimed extralateral richbs against plaintiff,
Tn sustaining the posttion of the plaintiff, the court salds

"4 eaveful exomination and consideration of the

avidence olear muw-tmcmﬁ.ornmm

sonstitutes a single broad vein or lode um_
mmammmwtummuuum
4%e on the other, The limestone has been profoundly

v!duu“ ﬂﬁm - 4 fron other differences c“ :3—
tinguishes from nelghboring roc There is a
cbmnrm:nphm,tem‘ of 1t in

| ssccurrence
others, m.mmxmuumauu others,
nut tha are hodies are not separated, one from another, LY
any define¢ bowndaries, As in Purelm Oonsolidated -n!r Cos’
Ve  Riohmond nmg C0gy © M. Cas 819, 826 (Wo, 4, m
there are parts greater ccponzt, which pormeates, "in

a greater or less dosrn vtth sconsional Intervening spaces

‘ oturmm the mun of limestone, As shown

extensive m‘&mtiu and astual wmining, the mmu.u on

- T -



hag been so general that 1ts oaly defined lirits are the

Tt et et & vt
ressonail, o encounter ore b ving or

argss=cutting in mmmnm. o

© "In addition to the many small fissures which
exist only in the limestons and extend in every direction,
sther oreevearing flssures of approximately a northerly and
southerly direction are found in the
oontention of the defendants that these extend '
 lirestone, that its mineralization is due to them and occurred
- @t the same tiwe and in the same manner as did the depo
tion of the ore in them, snd that the ore vodles In limew
stone are lateral continuations or a of these arosne
fissure veins, Of this 1t 1s sufflclent to that, whate
ever may have beoon the palising process, alteration
and mineralization of r 1imestone were so general and ox=
tensive as to convert 1t into a single broad veln or lode
within which the crossefissure veins are without defined ‘
boundaries, and so far lose thelr identity that they cammot
be distinguished from the larger ore bodles therein, # ¢ & "

3 & 3. g LR T £ s O

285 F, 849, there was lnvolved & limestone ded lying between
quartsite walls and having an average thickaess of two mmdred
- fifty feets The bed extended in an esst and west course aboud
mwmnwmiauwm-amarmwcw.
The bed was assoclated with an east and west flssure, known as
‘the Leadville filssure, which was the probable chamnel through
which the minerslising solutione remched the limestone beds
The parties conceded the limestone bed was a lods, but appelles
contended 1t had been cut off at the nine Imundred foot level by
a porphyry dike. Appellec's contention was sustained, but the
folloving ‘@ahum are talken from the opiniong :
i "Appollee does not deny but admits thet the limes
 gtome bed outerops, == has 1ts apex on appellant's g
olafms, that on its aip it extends Into appellee's gr »
and that the larger part of the ore in sontr

' wng
~ found 1n the ded nl the Leadville fault, It 1s further
=c&mvtthlﬁanhqu:aWh



the cases supra, down to what is known as the ninth or
900=root level of appollantfs mine, and to still further
depthe to the emsty # ¢ ¢ ¥, (Page 251)

" & # ¢ Continuity of a lode does not depend om
the mineral deposits hun.g contact throughout or unine
terrupted, They are ugsually found here and there apart
fron each other and vardable in volume and richnesa. But
ag a rule ore deposits in & vein or lods are interrelated
mineralogienlly, ‘nhozg a general like condition throughe
out the one mase of ; where 1t 13 minoralized and vhere
it 1s not, as to 1is mlyhnq to mineralizing g.mum
though the extent of their operation may be greater at n‘
place than at snother, PFissures or seams through which
the minerslizing solutions have pawsed, sometimes so narrow
md ticht that it is 4ifficuvlt to discover snd follow them,
frequently lead from one deposit to another not far sway.
That, we understand, ia the prevalling conditiom in be
formation of the la proportiong we have here, when trange
formed fnto mineral lodes, ® # & * (Page 268)

It 1 41£ficult to perceive what bearing the

& Do G0y, 134 ¥y 268, clted by defendant, has on the Issues here
tnvolved, There was not involved in that oase a bed or block of
mim or other meterisl bowmded on each side by a dlstinet
hanging wall and footwall such as in the present case. Inateaq

3 L8 LA

W“- Therefore, the court held against defendant's
contention but d1d not attempt to define the limits of the vein,

sayings

" ¢ & % S0 far as can thus be conclude’ from all
the evidence of ore dovelopments at and within a reasonable
Alstance below the surface in the Stemwinder, I doubt that
the aper proper in thet olaln exeveds 250 to 300 feet in widthe
8u ,hmr,mtudmawwmunm
of the elai~, the mli.ttfnt would be, under the ha!dh&
_af the Court of Appeals in the King Case, 114 Ped, 417, :
Oy Go Ae 210, that, 1f defondant owns that mﬂ«,‘,‘h would
own @0 mych of the as lles within it, et 1ta undere
_ rﬁgh@a would be 1g s problem I am not eslled upon now

- solve,” (Page 273) ' , o

Actually the sase is muthority im support of
platntiffe? positions It Is submitted that defendant, in the



inatant ease, has not satfafaetorily proved the existence of any
- wellederined hupg'tng wall of his slleged vein, The evidence
shows sflfcification and mineralization in vhat defendant cone

mn is mhughsnll ofhiannomﬂh Just as extensive
as the silfcifiention and Miut&m mamum in large
portions of the soeocslled vein material, Und:r these circums
cmm and in view of the origin and mmo of the nanmum
tion found to erist In the limestone blook, it is ineredulous
that a dlstinet line of demavestion ewn be selected paralleling
the sommon side line for a dimtanece of fifty feet and from eix
~ inchee to rour feot within defendant's claim such as would com=
gtitute the hangingewall bmdin of a true vein,

On page 25 and 26 of h}@u brief, defendant dlscusses

" the extent of the extralatoral Pights which would meerue to him

17 he Yad in fact within his property the apex of a vein such as

45 depicted on the plat which he attaches to this discuseion,

| On the basis of this mﬁm mm conelusion and plat

‘are correet with one cumit!u, namely, that the line parallel
to the Pyre Cold ond lime which 1i=dts mvl m}nmi

.Mﬂhﬂnmtn&w&dﬂﬁmh&nthpﬁﬂh&anhﬂ
 hanging wall orosses the common side line rather tham from the

point his alleged footwall crosses the side line. The mq ‘

of the alleged vein between tluu two points represents a '

split apex -ad plaintiffs u-t the owmers of all that portion

of this nm of the uum velin lytng within the vertiesl

" poundaries of thetr elatng



Mmcum the same error pointed out above
mmmxmmmmnmwmmmm'm
8plit Apex mpaauiou'. Plaintirfs contend that if any vein
such as olaime’ by defendant does exist, the hanging wall of

'nmwucmmmommnuouutothn-utﬁrlmam

elevation 18649, In such ecase, dofendant's extralateral rights
would be 1linited by a line parallel to the Pure Oold end line
drawn from the point the hanging wall orosses the common side

line, If this line were drawn from line stake olevation 165,9,
‘for exsmple, all of the segment of the vein lying to the scuth

of the common side line and to the east of the 1ixiting lime

would belong to plaintiffs, Comtrary to defendant's contention,
this would include substantially s1l of the pit trespass avea nd

mmmmampmmxmcum.

Defendant deliverately and intentlonally mined
ore from plaintiffs! propertye He was speciffcally refused
permiseion to do so., In entering upon plaintiffs’ property he
was presumed %o be a trespasser unless he eould prove a valld
right to mine down »m the d4ip of a segment of a vein apexing
wholly within his property. The law and the notiee given him

by plaintiffs doth teld his "hands off anything within plaintiffe’

property unless you cen prove that 1t belongs to you - otherwise

T enter at your peril®, _
Of the eases ecited by Mmunt, enly three mm

trespasses under elafs of extralateral rights In both Fitzgerald
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Yo Clarig, 48 Te B7T, and 59

‘_‘mm«umhu&:mawmum

mrmm on the ul'n of the ore after deducting cost
of mu. uﬂ,amnqmﬂr. Wn fssue of whother mining costs
wore m deductible was not involved in elther case, plalne

~ ezrtl umﬂy having bcm sontent with theilr recovery., In

ﬂn eourt sustained jmns m m value of ﬂll ore without

detnetion of nining costs,

The remsining cases elte! by defendant deal vtth

unintentional trespass invaelving mmbh mistake as to the hln-

tion of property lines or as 5o title and where the m.p_nﬁ oC=
curpred without kmowledge of snother's possession or elalr of

ewnership, That ls not tho case here, In the instant case, de=

fendant, after having been expremsly refused permission to do so,
tntentisnally mined ore from the property of plaintiffs snd he
should not be pesmitted to recoup from the ore the costs incurved
by hi= in making the trespasse,

W the defendsnt wined from plalntifsrs mm-w
under what wmant erroneously pnma a valld relocation,
Imowing at the time that plaintiff was olalming ownership by
reasan of prior locations The Supreme Court of Avizona, in holding

 plaintiff was entitled to recever the value of the ore without de=

duetion of mining costs in spite of defendant’s contention that
he seted under & vona f1de clalx of right, salds '



" a8 e We le presumed to have known that
a lmhmm-mmmnudamm
ted Seates land m”‘:a pald the purchase money
“opr the same, a certifieante from the
%l:'z :h“";that “3’%’ be |
Je a re
mine, nnum&%h&tem@moumu for 1t

had feased to ve gnrt of the publie domain, and thores
fore was not mb to relosationg and mt, under the
law, 'mnmm».mhmugummmmm
whape the knows he has no !tla end no such thing
ss good faith such mum s 1 the mine
wag not sudbjeet to loeation n no title
attempting %o locate it, Ah thh m the a

hns through Salisbury lu ‘president snd manager

shouls have known, o ave presumsd o have kmown
uua wust be held responsible for not lmowing, Mb-
baek v, Fawke, 115 U, 5, 308, 6 m. 5%, Re u; um-
spoon v, Duncan, 4 Woll, 2103 Carroll v, ord, 3 Wow,
4413 Courchaine v, m’:ing 00ey ¢ Wav, =9 Kahn v. Tole=
graph Coe, 2 Utah, 1 tark ve Stares, € ¥all, 418,

: "we ave {nolined to the bellsf that this was ¥lle
m deliberate, ! and Intelligent tremmes. At all eveniy we

are um!n no gtise hes »m done to appellant,
Judgment 18 there: m affimmede” M

Defendant s-oks ti guiet title to the portion of
bis purported vein slleged to be found within plaintiffs’ pro-
perty, We have alveady noted the great \mmttm which defon=
dsnt admits to exist In the course of the mrpm'm hanging wall
of his alleged vein, both om the surface and mderground, and the
emimt mannor in which 1t adjusts 4ts course to include all
,mn aveas snd to scoommodate itself to the mumerous orosse
faults snd fregture planes dentirled by plaintiffs? witnessess
e have slso noted the remarimble lack of cantimuity of ore
within the wmmined poridons of the alleged vein explared by
drill holes. .  aa ok '
It 1 submitted that from the svidence In this
case, if a decree was emtered guleting title as prayed for, and
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defendant should mine within plaintiffy! property, there 1s only
 one m who could poseibly determine whether defendant was
mining within or without the vein o which title had been quieted,
That person would be Mr, _m«,-nnd wo are at a loss to Jmow
from the evidence in this ecase mt eriteria he might Qu to dew
termine whether his elient's oporations were within or without
the vein other than the welfare and best Interests of that cllents
There 1s nothin: to support the extension of a vein
indefinitely downward wnder plaintiffs? property as shown on defenw
dant's mmps and model, No exploration work has been done t0 es=
fablish any such extension, The quirks and turms which defendant
admits exlst in his alleged vein where 1% ean be inapected from
surface workings nmicht be even more emaggerated at undeveloped
’ﬂ!"c | 7

The following stebement from Arfzons Commerelsl
1s psrticularly pere

JIib 188 K0

tinont at this polintg

" @ # & These underground, undisclosed, and un-
knowable rties are not mM of testl- L

to thelir position or vnlml‘m: are not the subjeck of disw
pute beeause not susceptible of exsmination and il«lvr .
cannot therefore be dlsposed of by Jjudielal decree, since
such a deeres would be without hearing, or the possibility
of hearingz, snd the owmer might lose !l property without
hie day in court, It may safely be assumed that this state
ute, providing a form of aetion to quiet title, provides only
for adjusting property rights which are in being and that may
be the sudbjeet of Intellirent inquiry. Thia é' t, ®0
far as it affects mineral lodes undisclosed lopment,

‘ . g the ower of his property without opportunity to

be heard, This phase of the judgment 1m objectionable, not
only bessuse 1t makes an ivpossible dlsposition of property
as between the litigants, but it assumea to nullify a statu=
tory rights The statute provides a guide for determining

the owmershlp of the veln shen it 1s uncovered, and its ree
lation to the apex 1z ascertalned, R, 5, Us 5., Sec, 2322,



The effeet of this Judcment is to repoal the operation of
the statute ss to the veina affeeted by it, 20 that, when
they are devoloped and thelr relationg to ghctr apices are
hno:x the statute shall not sct upon them, They are et O
vested of rights with which the statute has invested them,"
Wo swmit that defendant has falled to jJustify
Wie trespass By proof of a valid extralateral right to the ore
ghich he extpasted from plaintiffs! property and has fallen far
shopt of proof of the essential elements of a vein based upon
which this Court, or any disinterested third party, sould ever
define the 1isite thersaf for the purpose of entyy of a deoree

quieting title against plaintirfs heraine

Rrespeetfully submitted,

BLLINWOOD & ROSS

Yoroey, Yalter 5, Tubach, ¥William
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Mr, Williem A, Evens

Ellinwood and Ross Law Offices N ]
Title and Trust Bullding / QJV
Phoenix, Arizona ‘ /W

RE: Morning Star
Dear Evans:

I have returned the last brief of the defendent sent me with
your letter of December 11 and of which I have had portions copied
for my files. The following comment on same may have some interest.

It seems to me that in this brief the defendent merely repeats
and emphasizes its belief thaet the testimony of their witness hed !
conclusively proved the existance and location of & true vein with
apex on the Pure Gold Cleim, and that the contradictory testimony
which we offered was quite worthless largely because it was based on
@ misteken theory that & vein must have a hanging wall as well as a
foot wall, and it will thus resemble a "ham sandwich"”, to which
simile they devote & lot of sarcasm that I am sure you ere more than
competent to answer in kind., It is certainly my very definite con-
viction thet every true vein must have both & henging wall and a foot
wall in order to qualify as such from either a gesological or a legal
standpoint, otherwise, it merely becomes a more or less mineralized
formation overlying the lower formation and can not be classified as
a vein nor entitled to extra lateral rights.

In this cese I think thet both Flsgg and I made it clear that
there was no true hanging wall and that the defendant's witnesses
failed to convincingly refute our statements; ever though they claim-
ed to have found a hanging wall at certain isolated points from which
they inferred the existance and course of the hanging wall throughout
the entire length that was depicted on their model. But this model
did not conform to the testimony of even their own witness as shown
by the record. :

In reference to the criticism of your definition of a "split
apex" (Page 12 of the brief), we certainly showed that the common
sideline divided the vein lengthwise over certain sections, end they
admit that both Frisbie and I found high grade ore on both sides of
the line slong the surfece of the alleged vein =so that its apex was
certainly split slong the length at those particuler points.



Mr, William A, Evans--page 2

. In respect to the comment on the application to quiet title,
it seems obvious that there are no extra lateral rights if the
existance of a true vein as claimed by the defendant has not been
proved, end they are evidentally assuming that the Court will follow
their argument in respect to the existance and location of the vein
when they sey that it cannot properly adjudicate the right of the

- defendant to follow this alleged vein into the property of the

plaintirf,

If I understand the situstion correctly you will be entitled
to file one more brief with the Court before he gives the matter
final consideration and I sincerely hope that the result will be
favorable to our clients.

Sincerely,

GMC: IW 5
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PORTIONS OF REPLY BRIEF OF DEFENDANT AND CQUNTER-CLAIMANT
In the case of FORCEY vs. MOLSON

CONTINUITY OF THE VEIN

k7

Throughout_their Opening Brief, and again in their Reply
Brief plaintiffs refer to defendant and counter-claimant's
"theory" of the case. By refusing to recognize the proff es-
teblished by the evidence adduced by defendant and counter=-
claiment, and by the use of the word ™theory", ﬁlaintiffs appar-
ently are attempting to discredit the evidence in the record.
It‘ié apparently with this seme attitude that plaintiffs atteck
the authenticity of the exhibite introduced in evidence by
defendant and counter-claiment. 4 review of plaintiffs' comments
discloses that apparently their chief concern is with the colors
chosen by defendant and counter-claimant in illustrating what was
‘actually'fouﬁd upon the ground hy the defendant and counter-
claimant. The record discloses that the exhibits introduced by
defendant and counter=-claimant were scale exhibits and were
proprely identified, and the information depicted thereon weas
explained by competent witnesses so @as to properly admit them in
evidence. The exhibits of defendant and counter-claiment are
properly in evidence‘for such consideration as the Court might
desire to give them, Just e&s are the exhibits of plaintiffs
and counter-defendants, regardless of what plaintiffs have to say
upon the éubject in their Reply Brief.

In the opening paragraph of plaintiffs' Reply Brief it is
stated, in referring to defendsnt's brief:

"In this discussion defendant does not take issue

with plaintiffs' definition of a vein, but seemingly

defendant dows not appreciate that in order to justify

his extralateral invasion of plaintiffs' property,

and even more his attempt to quiet title, the burden

of proof is upon him to establish by a preponderance

of the evidence the existence and continuity of & vein

meeting the requirements of that definition and apexing

exclusively within defendant's property to the extent
of the segment claimed by him,™
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Wiith the above supposititious statement as a premise, plain-
tiffs proceed with sophistic syllogism to a conclusion as false
as the premise. In this action defendant, plaintiffs and the Courts
are goVerned, controlled and bound not by "plaintiffs' definition
of a‘veih“, but by the definition of & vein established by the
Federal Supreme Court in construing s Federsl Statute granting
extralateral rights to miners on the federal public lands, and
>follow§d by the.Supreme Court of 4Arizona. Tom Reed Gold Mines Co.
vs. United Eastern Mih. Co., 24 Ariz. 269, 209 Pac. 283.

There are several guestions to be answered to determine what
the judgment shall'be in this action, The guestions are:

1. Is the body of mineral-bearing rock in the Pure Gold
Claim lying along the North side of the common sideline of the
Pure Gold and Morning Star Mining Claims and crossingz seid side-
line into the Morning Star claim on its stride or course, a yein
within the terms of the dct of Congress?

What is a vein?

The first opinion of the United States Supreme Court decided |
Janvary 25, 1886 clearly defihing & lode or vein is found in ; l
Iron Silver Wining Company vs. Cheesman, 116 U. 8, 529; 25 L. Ed.

712, 8 Sup. Ct. 481, where Mr. Justice Miller says:

"What constitutes a lode or vein of mineral matter

has been no easy thing to define. In this court no

clear definition has been given. On the ecireuit it

haes been often attempted."
and followihg proceeds'to analyze fhe bfoblem.‘

In the analysis, the instructions of the court belor are ol

taken up, summarized and some pertinent portions are quoted and
adopted, among which the following is an excerpt:

"To determine whether a lods or vein exists, it is
necessary to define those terms; and as to that,
it is enough to say that a lode or vein igs a body
of mineral or minerel bearing rock, within defined
boundaries in the general mass of the mountain,

In this. definition the esleménts are the body of
mineral or‘'mineral bearing rock and the boundaries;
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with either of these things well established,
very slight evidence may be accepted as to the

"existence of the other.

4 body of minerel or minersl bearines rock in

the general mass of the mountain, so far as it

may continue unbroken and without interruption may

be regsrded as a lode, whatever the boundaries may

be:. : :

In the existence of such bedy, and to the ex-

tent of it, boundaries are implied. On the other

hand, with well defined boundaries, very slight evidence
of ore within such boundaries will prove the existence

of a lode.' Such boundaries constitute a fissure and

if in sueh fissure ore is found, although at considerable
intervels and in small quantities, 1% is called a lode or
vein,"

On Vecember 23, 1886, in Hyman vs. Wheeler, 29 Fed., Rep.

Judge Hallett in his charge to the jury said:

"It is apparent, however, that, upon anv issuestouch-
ing the exigtence of a lode or vein in & place deg-
ignated, a question whether it has one characteristic
or antoher is a part only of & mein guesgtion, and,

in the presence of other unquestioned elements es-
teblishing the existence of a lode or vein, an issue
of that kind becomes immaterial.

To illustrete that matter, it may be said that, with
ore in mass and position in the body of the mountain,
no other fact is required to prove the existence of a
lode of the dimensions of the ore. As far as it pre=
vails, the ore is a lode, whatever its form or structure

. may be, and it is not at all necessary to decide any

question of fissure, contacts, selvages, slickensides,
or other marks of distinction, in order to establish
1ts character. As was said in another case in this
Court: ‘

'A body of minersl or mineral bearing rock,
in ‘the general mass of the mountain, so far
as 1t may continue unbroken, and without
interruption, may be regerded as a lode,
.whatever the boundaries may be. 1In the
existence of such body, and to the extent
of 1t, boundaries are implied.®"

n* * * Whether it is in the form of a broken mass
of blue and brown lime, between regular walls of
the same rocks, or a part of such strata in solid
formation, mineralized by replacement of some of
their constituents with valuable metals, the result
1s the same, and the name which gcience may .apply
to it is of no impertance. An impregnation, to

the extent to which it may be traced as s body of
ore, is fully within the broad terms of the act of
Congress as any other form of deposit."
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As to the ham.sandnichiproposition, it would appear that
this analogy ievbased onethe false premise of & pure theoretioal;
ideal, scientific definition of what & vein “oughtlfo be™ and is
a paft and parcei of the sophistry thaf permeates the entirev
structurevof plaintiffsf contentions and-arguments. :

However,'since red points are obsolete we need not concern
ourselves‘further with sueh hammy ideology.

The testimony of Messrs. Colvocoresses and Flagg was most
learned and scientific and their reputations entitle thelr testi-
mony.to attentive consideration, but unfortunetely it was based on
the 1ldeology of a ham sandwich vein (as established by Mr, Richsrd
Fennemore's cross-exqmlnatlrn of Mr, Flacy and his cross-examination
of Mr, Colvocoresses, who agreed with Mr. Flagg's testimony) and so
falls 1nto line end substance with the sophism of the contentions and
arguments of plaintiffs,

. The velue of Mr. Henderson's testimohy, which wes given

from memory exclusively, without notes, measurenents, memorsanda

or records,; may be computed in terms of his statement that he

could not remember with what degree he was craduated from his

- Unfversity.

Plaintlffs and counter-defendants in their Reply Brief seek
to rely upon the broad zone or bzoad lode theory. The cases which
support this theory and cited in part by plaintiffs arose from
circums»ances entlrely oifferent from those in the case at bar.,
The broad lode céses had reference to specific areas largely 1n

the State of Utah, and .not compareble to the facts of the inetant

“ecase where g definitely defined vein has been established by

competent and unrefuted evidence. These cases are of value only
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to the extent of assisting in the determination of the definition
of a vein as hereinbefore g2t forth.

Thre great weight of the evidence in thig case is to tke
gfifect that thefe is & vein as estgblished by the defendant and

counter-eclaimant, There can be no such broad zone as-plaintiffs
gnd conter-defendants now conten@; for the reason that there ig no

evidence in the record to support such a contention.: There is

ahsolutely no evidence of a hanging wall except where the defendant

and counter-claimant has proven it to be. There is no evidence

of “the continuity of an ore body excent as the defendant and counter-

claimant has proven it to be.

THE SPLIT APEX

Pleintiffs’' Reply Brief { p. 10) in referring to the plat
accompanying defendant's brief, makes the astounding statement
that "the segment of the alleged vein between these two points

represents & split apex (Ital. ours) and plaintiffs are the owners,

gtg."

The word "split"™ gignifies to divide lengthwise, to separate
from end to end, and not to divide laterally -- from side to side
&s is the case here,

The plet referred to correctly represents the situstion in
strict éccord with reason and the authorities cited.

The only place where the split apex question could erise in
this sction is in the event thevbulge of the vein where 11 is
clese to the sideline bulged over the line, and that that event
does not occur is amply established by the direct, positive,
definite testimony of Messrs. Ewing, Frisbie and Pennebaker, and
the fact that there was no ore on the surface on the Morning Star .
to be mined execept where our vein crossed the sideline on its strike

into the Morning Star ground, at which place Colvocoresses and

Frisbie found high-grade ore in the vein on esch side of the
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line, This possibility may be further rejected for the reason

that ther is nothihg in the record to show the width of the vein
at this particular point other than as is disclosed by the evidence
presented by the defendant and counter-claimant herein,

- COUNTER-CLAIMANT 'S RIGHT TO QUIET TITLE

Counter-defendants contend thet this CGourt cannot properly
ad judicate the right of the counter-claimant to follow his vein
extralaterally upon its dip. Counter-claimant's right is estab-
lished by law, according to the statutes cited in counter-claimant's

Opening Brief, 4s is stated by the Court in Arizona Comm. Min, Go.

vs. Iron Cap Copper Co., 232 Pac. 545, 27 Arize 202, and cited by
counter-defendant: "The statute provides a guide for determining
the ownership of the vein when it 1s uncovered, and its relation
to the apex is ascertained.” 1In the instant case counter-
claimant has uncovered the vein,; he has established its relation
to the apex upon his ground. Obwviously the Court cannot in

metes and bounds determine counter-cleimant's richts in those
portions underground that are wholly undeveloped. The present
operation on the property in question shows the vein to exist.
The cores from the drill holes indicate the vein continues in

its present general dip. ‘The Court cazn certainly, in line with
the rights given by law, decree that counter-claimant may follow
his vein as provided by law. Obviously, should the vein end or
the course of the dip change from downward to upward, under the
law counter-claimant's right to follow the vein would cease.

Were the Court to adopt cqunter-defendants' reagoning upon this
question, the statutes granting extralateral rights would be
valueless and there would be no way of operation the properties

upon which they attach.
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‘ - GONCLUSION
!'It'is earnestly submittéd that thé defendant snd counter=
elaiment in this case has established the facts to be that upon
the Pure ©old Mining Claim there was discovered the apex of a

scheelite vein, which upon its strike southeasterly crossed the

'comﬁon.siﬂeline into the Morning Star claim, end which upon its

dip passed in.a Southerly direction into the Morning Star Claim;
that upon . an apnlication of the existins law to these facts

défendant‘and’coﬁnter—élaimant hes the right b5 HEeliow the vein
upon 1ite dip extralaterallsws Within the boundaries of the Morning

Star Claim,
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Ellinwood & Hoss, Attorneys

Title & Trust Building

Phoenix, Arizone

Attention Joseph 8, Jenckes, Jr.
to

G, M. Colvocoresses

Re: Mormlng Ster Mining Compeny

To examinetion snd report on trespess situstion
as per w ™ - - - » » W - - - ﬁﬁﬁ.ﬁﬂa

(3 eoples of report end mep delivered with this sceount)

Received Payment:



June lst, 1944

Mr. Joseph S, Jenckes, Jr., Attorney
Ellinwood & Ross -

Title & Trust Building

Phoenix, Arizona

Re: Morning Star Mining Company

Dear Mr. Jenckes:

This morning I received the checks endorsed from your office
aggregating $150,00 completing payment for the exesmination of
the Morning Star property. I am forwerding the receipted state-
ment of account as gequested to Mr. Forcey at Oracle.

I thank you very much for attention to this matter and
sincerely hope that my visit will prove to be of some value to
the Morning Star Company. I believe that I gave them good advice,
perticulsrly since I subsequently investigeted some similar liti-
gation respecting the apex line of ore deposits of & similar nature,
and the problem of the respective rights of the Morning Star and
the Pure Gold people is decidedly complicated and would seem to be
suitable for compromise settlement rather than by mesns of liti-
gation.

Please let me know if there is anything more that I can do in
respect to this matter, and accept my thanks for having been em=-
ployed to make the investigation.

With personsl regards,

Yours very truly,

GiC/b 7 /j SiaR A
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October 7th, 1944

Mr., William A, Evans

¢/o Ellinwood & Ross Attorneys
Title & Trust Building
Phoenix, Arizona

Re: Morning Star Trespass Suit
L, M, Forcey et al. vs Molson

Dear Mr, Evans:

‘ I have carefully examined the documents which you sent me with
your letter of October 5th and have reviewed my file on this subject, °

ispeeially my letter to Joseph Jenckes, Jr, of your firm, dated May 9th,
944,

In respect to the Defendants' Answer to the Complaint I wish to
make the following comment:--According to my limited observations which
confirmed stateme nts made by Eldred D, Wilson in Arizona Bureau of Mines
Bulletin (Vol, XII #2) the Mogul Fault outcrops on the Pure Gold Claim
about 300' north of the Morning Star line, This Fault strikes west to
northwest and dips steeply to the south so that it must cross the common
side line of the Pure Gold and Morning Star over 500' below the surface
at which depth the formation is wholly unexplored., The Mogul Fault lies
along a contact between the Apache sandstone, limestone and quartzite on
[ ke footwall side to the south and the pre-Cambrian granite which forms
N hanglzg wall north of the fault,

Therefore the alleged apex or outcrop of the trespass-ore-body is
not "immediately south of the Mogul Fault" as stated on page 3 of Defend-
ants' Answer, but actually it is nearly or quite 300' south of this fault
and while there may be a genetic connection between the fault and the
trespass-ore~body there is no physical connection between them as far as
can be ascertained from an examination of the surface and the accessible
underground workings.

Defendant goes on to say that the "apex ,of this vein 1is located
within the Pure Gold Cleim in a northwest-southwest direction and in-
tersects the common side line of the Morning Star and Pure Gold Claim
at a point agproximately 217' west of the southeast corner of the Pure
Gold Mining Claim", (This being also the north-east corner of the Morm- _
ing Star Claim which corner hes been clearly monumented by the Deputy
Mineral Sfurveyer and is merked with the number of the Patent Survey,--
18569
Since the alleged apex of this trespass-ore~bodyswhich has now
been mined out,-=-could rot have been more than a meximum of 30' north
of the common side line, as noted by my examination, and the course or

strike of the vein is claimed to be northwest-south:ta? it follows that
EN :



Mr, William’A, Evans
October 7th, 1944
re: Morning Star Trespass Suit

Page 2

the apex or outerop of this vein (if eny such vein exists) would of
necessity intersect and cross the said common side line st & point

some 30 to 80' further to the east and that much nearer %o the common
corner mentioned above, If such were actually the case then we should
have & situation where the apex of the vein would cress the side line
and since there is no evidence that the seid vein extends for a suffi-
cient length in either direction to cross the east end line of the Morn-
ing Star or the west end 1ihé of the Pure Gold it might be argued that
in reppect to this vein only, the common side line should be treated

as an end line which would give no extralaterel rights toc either claim.

According to my approximate measurements the actual point of
trespass was located nearly 350' instead of 217' west of the corner
post and between the open pit and the said corner I sew no evidence that
any outcrop crossed the line or passed anywhere near ity altho there is
a well defined vein lying sgme 300' to the south 03 the Morning Star
Claims with strike north 65° west and dip about 50V to the south,

> However, I still maintain that the trespass-ore-body is not a
"vein, lode or ledge" within the legal meaning of those synonomous terms
but is merely a detached kidney or pocket of ore deposited as 8 repléce=-
ment in the limestone and of irregular shape and size with no strike,
dip,footwall or henging wall and that it cannot be traced beyond the
1imits of the open stope either along the surface or downward to a
point where an adit drift passes almost directly below the workings.

Ir thisﬁ?gct cen be established by competent testimony it is
evident that the Defendant could claim no extra-lateral rights et the
point of trespass and would be liable as stated in the complaint,

In any event the Defendant has not only followed down the ore
in the trespass~ore-body but has also removed some of the surface rock
from the Morning Ster Claim as well as on the Pure Gold Claim and in
so doing has obliterated important evidence as to the character of the

surface anqﬁﬁny apex or ledge of which they allege to have existed.

Should your clients desire to have me give expert testimony
at the triesl of this cese I would wish to thoroughly prepare myself
by == -

(1) Obtaining and exemining the Patent Survey Maps
Zfé§ and notes of the Morning Ster and Pure Gold Mining Claims,

(2) Studying the recent geological report on this
A/l property of which I am told that copies are on file with the
R Arizona Bureau of Mines in Tueson, -

(3) Make another and much more thorough physical
examination of the propertiy which would require a two=-day
trip end ensble me to prepare accurate maps and other pertin-
ent exhibits and support my proposed testimony by legal and
geological references.,

\\ -
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My charges for work of this nature are $100.00 per-
day and expenses for field and court work away from Phoenix,
and §75.00 per day for office work.

In es much as 1 have a number of engagements for November, I
should much prefer to complete my preparation as ahove during the
- month of October even though the trisl of the case may not follow
until several weeks later, and I shall be glad to have you advise me

@s soon as possible as to whether or not your clients wish to have me
proceed,

’

Yours very truly,

GMC/b





