
1 Q Plaintiffs I Exhibit C and Plaintiffs ' 

2 Exhibit D here in evidence refer to the 

3 negotiations and r late to the negotiations with 

4 tha t company, is tha t righ t? 

5 A Yes. 

6 MR . PERRY: I think, Mr . Parsons, they were 
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7 marked for identification . I don ' t know that they 

8 have be-en offered in evidence . 

9 TH£ WI'l'NESS: Mr . Parsons, we have any number 

10 of correspondence and everything with the 

11 Mit.ubishi people, but this is the final stage, 

12 this along with the specifications that they 

13 ins is ted upon . 

14 Q BY HR. PARSONS : You are referring now to 

15 what i marked what? 

16 A This 1s what I am referring to. 

17 Q That is Plaintiffs ' Exhibit D for 

18 identification? 

19 A Yes . This was the final stag of 

20 negotiations with Kitsubishi and Mr . Domann, and 

21 this take you up to December, 1961 when I had 

22 cortt cted Mr. Cowden, Fisher Construction Company, 

23 about this Mitsubishi order . I would like to 

24 say at the same time Mr . Al Stovall of Phoenix, 

25 Arizona was very interest d and had ask d me to 

26 r turn back to him after talking to Hr. Cowden 
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1 about the Mitsubishi iron market . 

2 Q Following your negotiations with 

3 Mit ubishi you went to Mr . Cowden, is that: right? 

4 A Yes, in December of ' 61 . 

5 Q Why did you go to see Mr . Cowden? 

6 A Art, I felt like I needed Mr. Cowden, 

7 not financially. but need d his cooperation . The 

8 arbitrators ' dec! ion had r commended that we try 

9 to get along together, th t we try to cooperate 

10 with one another . With Mr . Cowden ' s approval ther 

11 ould be no violation fro his part or any action 

12 from him and I could have landed this Mitsubish1 

13 market . 

14 Q Te 11 me where and when you saw Mr . Cowden 

15 with respect to Mitsubishi . 

16 

17 

18 

19 

20 

21 

22 

A I saw htm twice in the latter part of ' 61 

about this Mitsubishi dning on two different 

occasions, the last I know as being December, 1961 . 

Q Where was that 1 

It ' s where we are presently sitting with 

Mr. Clements and Mr. Cowden . 

Q You ~an in th conference roam of Snell & 

23 Wilmer? 

24 

25 

26 

A Yes, the conferenee room of So 11 & Wilmer . 

Q Who wa present? 

A Mr. Clements, Mr . Cowden and mys If. 
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1 Q What was said with respect to the 

2 Mitsubishi proposal? 

3 A We discussed this out t Mr. Cowden ' s 

4 office prior to coming up here, but on the last 

5 occasion that we met bere in the conference room 

6 I thought we were coming to talk to Mr. Wilmer 

7 and Mr . Cowden and Mr . Clements, but when I got 
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8 up here Mr . Wi~r was not here . But we discussed 

9 several things, one being that Mr . Clements asked 

10 what I would take to get out of or return title 

11 to Mr . Cowden . I told Mr . Clements and Mr. Cowden, 

12 

13 

14 

15 

16 

17 

and I think they know this over the pas t several 

years that as to th is property I had worked a long 

time on it, that 1 had faith in it, that I had 

orked for nothing with Mr . Campb 11, that I 

didn ' t want to get out nd 1 didn ' t want to take 

a few dollars to get out of the property . There 

18 was no financial offer made to me . 

19 

20 

21 

22 

23 

What was said with respect to the Kitsubis i 

proposal? 

A That Mitsubishi they felt was not a good 

deal for Mr. Cowden taxwise. that it was just not 

a gocx1 deal to sell that ore for $5 a ton which, 

24 Art, I agreed th t it was not, but that I needed 
25 

26 

the order and I b d an order, I had a market, and 

that I needed production, but I didn ' t like the 
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1 idea of selling the Cowden high grade ore for $5 

2 a ton, and I still don ' t like it, but I needed the 

3 order. 

4 Q Would that have been a profitable venture 

5 t $5 a ton? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

A Y s, definitely , at the tonnage that they 

w re buying .. emember that the Mitsubishi people 

wer talking about first 500,000 which we wouldn ' t 

ven consider, but they wanted 250,000 tons to be 

deliver d over a two-year period, roughly 125,000 

ton per year . As you ill notice from the 

exhibit we did get ome better specifications. 

We still felt li~ that the Mitsubishi people were 

still too high on the specifications in comparison 

to the competitive ores especially coming in fran 

the Lovelock and th Nevada iron ores . Their 

specifications are very, very lenient . 

Q As a result of that conference did you the 

discontinue your negotiations with Mitsubishi? 

A Definitely . AfteX' talking with Mr . Cowden 

in December of ' 61 I had not even written or 

talked with anyone connected with the Mltsubishi 

people since my 1 tter to Mr . Domann telling htm 

that I could not deliver th bond . I discontinued 

at that time even working on the Mltsubishi market 

and started devoting my time to the fine grind 
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1 market mostly with Frank Davis of Los Angeles . 

2 Q With respect to the bond, Mr. Wright, what 

3 sort of a bond was required with the Mitsubishi 

4 people? 

5 A They wanted a performance bond mainly to 

6 gua~ ntee that they would get the ore or th total 

7 tonnag delivered . lbey weren ' t aft r anything 

8 except assurance that they would receive the are 

9 once they went into this contract . This is quite 

10 conmon with the Japanese . 'ftl y bond themselves . 

11 they pay you on 90 per cent of the total price 

12 at stateside and the other 10 p r cent is paid 

13 from Japan. 

14 Q How were you going to manage to put up 

15 such a bond? 

16 A I couldn ' t put the bond up which is 

17 obvious . Th t is Qne reason I went to Mr . Del 

18 Fisher, and Mr . Fisher was not present, but I 

19 talked to his ngtneer, discussed the bond 

20 situation with his engineer . I discussed the 

21 contr ct. 

22 Q Who as the ngineer you talked to? 

23 A I just can ' t recall his name. It ' s 

24 Heinkel or very similar to that. I saw Mr. Heinkel 

25 and I have received some correspondence fran him. 
26 Q You wrote a letter to Mr. Domann 1 believe 
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1 informing him that you were not going ahead 

2 with this because you could not put up the bond, 

3 is tha t correc t? 

4 A Right . There was no use of my telling 

5 Mr. Domann all of my problems . I just stated that 

6 I could not put up the bond, but I talked to Mr . 

7 StaY 11 whom I think will prove that be is 

8 financially able to put up the bond . Mr. Stovall 

9 asked me to t etum back to him, that he was very 

10 interested in the property, which he has been. 

11 He has called me, and I have seen hLm any number 

12 of times about the iron are property . 

13 Q So your thought is that except for Mr . 

14 Cowden ' s disapproval that the bond requirement 

15 could have been atisfied? 

16 MR. PE Y: We object to the foPD of the 

17 question. It ' s leading and uggestive and calls 

18 for a conclusion . 

19 Q BY MR. PARSONS: Go ah •• d . 

20 

21 

22 

23 

24 

25 

26 

A I felt this, Art, that without Mr. 

Cowden ' s complete cooperation I felt like that 

this was much too large a venture to even think 

bout going into without his approval, that if I 

had his approva I or SOlD amendment from Mr. 

Cowden or his cooperation in this matter that yes , 

I could have gotten the bond , and I think I could 
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1 have gotten the bond from Mr . Stovall if Fisher 

2 Construction wouldn ' t have gone . 
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3 Q You stated, I believe, on crOSB examinatio 

4 by Mr . Perry that there had been an estimate 

5 submitted to you or a bid from the Fish r 

6 Company with regard to mining on the property? 

7 A Yes . The actual mining .- without notes 

8 in front of ~- their total bid on a 1, 000 ton 

9 a day opeX'ation was about 70 or 75 cents per long 

10 ton . Their stripping as well as I remenber was 

11 

12 

13 

14 

15 

16 

17 

18 

$amewhere in the neighborhood of 25 or 30 cents a 

ya~d for the stripping of the overburden . 

Q Those est~t s by Fisher were given to 

you when in point of time? 

A I don ' t remember exactly, not thiS last 

time, I mean not in December 0 f 1961 becaus as 

far as I know maybe they went up on the property, 

I don ' t know, but lsher had b en on the property 

19 befor . Wells Cargo- had given me this. 
20 MR . PERRY: Just a oment . Would you try to 

21 confine yourself to answering th questions, 

22 please, sir? 
23 

24 
Q BY MR . PARSO S: Other than the COB t of 

ining, Mr. Wright, what costs would there have 

25 been to deliver the ore to the Seligman rail? 
26 

A Art, would you repeat that question~ please 
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1 Q What other costs would have been involved 

2 other than the cost of mining in getting the ore 

3 to the Seligman railroad? 

4 A Of course you have your loading cost at 

5 the mine, your loadillg onto the trucks . You hav 

6 your 19.6 mile haul. 

7 Q Can you tell us what your loading c;osts 

8 would have been? 
I 

9 About 20 or 25 cents per ton over all. 

10 That would take in the amortization of your 

11 equipment. It depends also whether you were 

12 contracting it or not. 

13 Q What would the approximate tr nsportation 

14 cost be? 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

We have had bid that bave ranged from 

90 cents per long ton to as high a8 a dollar and 

twenty-five cents per long ton . 

Q That is for a haul from the property to 

Seligman? 

A Yes. 

Q How far is that, did you say? 

A 'Diat 1s 19.6 miles to the railh ad. 

Q What other costs would there have been? 

A lhen the loading of the iron ore onto the 

car at Sel~n. 

Q What would that amount to? 
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1 A Oh, 20 or 25 cents a long ton . 

2 Q We are talking now about bulk shipments 

3 of large size ore, right? 

4 Yes, we are speaking of certainly minimuni 

5 of 500 tons a day up to 1500 with probably an 

6 average of 1,000 tons per day . We are tal king of 

7 a pric based again upon your total volume of 

8 anywhere from two and a half to three and a half 

9 per long ton load d on the car . 

10 Tell u about your negotiations with 

11 Diversa . First of all, who is Diversa? 

12 A Diversa Corporation is, in the Me dows 

13 Building in Dallas, Texas . 

14 Q When did you first have some negotiations 

15 itb th m? 

16 A With Divers. or with the parties involved 

17 in Diversa? 

18 Q Well, let t s go back agatn . Who is 

19 Diversa? 

20 I hav a brochur on Diversa whicn would 
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21 explain who they are . they ar a large corporation 
22 

23 

24 

25 

26 

that has aev ral smaller corporations and a few 

that I know of in Texas and has substantial 

interest in the Chicago City Bank & Trust Company . 

Q What kind of business do th y engage in? 

A Tbey are in oil, and they have been in 
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1 mining . Tbey are in r al estate. They are in 

2 banking . '!bey have the Big Gus off hore drilling 

3 rig.. 'lbey have the Rich Plan which is a frozen 

4 food plan. They have 'Iasho Ga in Wes t Texas 

5 wh ich is butane "propane . lbey have large 

6 butane business back in the east somewhere and 

7 the Middle West. 

B Q Who are the persons with whom you dealt? 

9 A W1th the two people whom I hav known for 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

ny number of years, fiv years or so, Gerald C. 

Mann, Sr. who is pre ident and chairman of the 

board of Diversa and Gerald C. Mann, Jr . who is 

a personal friend and one of the officers of 

Diver a. 

Q Have they been on the Cowden property? 

~ Yea, they have heen on the property 

sveral times. The first time w s in the days 

when they were with Murmanell Corporation . '!'hey 

visited the property and looked at the over-all 

tonnage and the grade of the ore with Mr . Ideling 

and Mr . Sundness I believe in 1957 or 1958. I 

don ' t have my notes . 

Q It ' s When they first went to the prop rty1 

A Yes, it ' s when they first saw the property 

with Mr . Edeling, Mr . Sundness, Hr. Campbell and 

myself and Mr. Hamilton . They looked at the Cowde 
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l ore deposit because at that time HUrmanell 

2 Corporation controlled and owned the Hadras 

3 process which was a stx-eight iron ore reduction 

4 process, and they had a pilot plant of a hundred 

5 ton per day capacity located at Longview t 

6 Texas . 

7 Q What would this Madras process do with 

8 regard to the ore on the Cowden property? 

9 A '!he process would take the oxygen ou t and 

10 reduce it down to a spong iron which would later 

11 on be put into an electric fUrnac and smelted 

12 down as pig iron . 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Q Did you at some point hav any negotiations 

with them for supplying ore? 

A No, they W re extremely intere~ted in the 

property, but Mr . Mann ' s opinion from his 

engin er ts reports as ttl t they could not move 

upon a property that did not have a total tonnage 

of at least five million tons . 

Q That as back in 1957 or ' 58? 

A Yes . The gr4de of the ore and everything 

was satisfactory, but they felt l1ke even if we 

had two or three million tons of iron or that 

th y still could not mOVe in and build a plant for 

their particular process . 

Q Later on did you have further negotiations 
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1 with people in Diversa? 

2 A Yes, in the following years Gerald Mann, 

3 Jr. and myself became quite close friends. We 

4 looked at a lot of properties together. We 

5 jointly joined Murmanell Corporation ... -

6 ,MR. PERaY: How do you join a corporation? 

7 THE WITNESS: You didn t t wait until I 

8 finished . We jointly joined them in some 

9 exploration operations , in other words, a 50-50 

10 partnership, Mr . Campbell and myself . We looked 

11 at any number of properties for and with Hr. 

12 Mann . 
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13 Q BY MR. PARSONS: Did they eventually uaake 

14 a proposal to you with respect to the Cowden 

15 CQUlpany? ' 

16 A Yes, Jerry Mann, Jr . knew fran our 

17 friendship that 1 had done quite a bit of work in 

18 the fine grind market of the Cowden iron ore. 

19 and Dive~8a was interested, and they wanted to 

20 carry through with it. 

21 Q Did they make a, proposal to you? 

22 A Yes . As to my percentage of the proposal, 

23 no. What Diversa wanted to do w_s check out the 

24 information that I had given them, which they 

25 did, and then work out something with Mr. Cowden . 

26 Q When was tha t? 
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1 A The talking and the negotiations started 

2 way back in March of 1961 . The actual participation 

3 of Diversa into the study of thE! fine grind market 

4 started in December, 1961 . 

5 Q They made an independent study, did they? 

6 A Yes, they did, definitely. I do not have 

7 their reports. I have never received them, but 

8 I know that they did survey and th y did check out 

9 Frank Davis, they did survey his markets, and they 

10 did survey the fine grind material 'market . 

11 Q Did you eventually have a meeting with Mr. 

12 Cowden with respect to the Divers. proposal? 

13 A Yes. 

14 Q When was that? 

15 A This was in February, 1962. 

16 Q Where did that take place? 

17 .\ This took place in Jerry Hann, Jr. ' s and 

18 my room at the Adams Hotel here in Phoenix . 

19 Q Who was there at that time? 

20 ~ Mr. Verity, an attorney from Tucson, 

21 Jerry Mann, Jr., Mr. Clements, Mr. Cowden and 

22 myself were there during the ntire me ting, and 

23 Mr. Gerald Mann, Sr. was there for 30 minutes or 

24 an hour. 

25 MR. PERRY: That was at the Adams Hotel? 

26 THE WInmSS: At the Adams Hotel in February, 
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1 1962. 

2 Q BY MR . PARSONS:, What proposal was made to 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Mr. Cowden at that time if you know? 

A I believe the propoaal that they made, 

Art I don ' t have a copy of the proposed 

contract that they handed to Mr. Cowden. 

Q Wasn ' t a copy of that identified yesterday? 

MR. PERRY: No, t showed it to the witness, 

but I don ' t believe it was marked. In any event 

it was that lease that I showed you yesterday that 

was proposed . 

MR. . PARSONS, Do you have that? 

MR . PERRY: I am sorry, but 1 don ' t. Hr. 

Cowden took it with him to get the papers that you 

need for your examination . 

'Q BY MR. PARSONS! Tba t as a lease running 

between whom and whom? 

A Diversa and E. Ray and Ruth Reed Cowden . 

I did not have a copy of the contraet because I 

was not part of the contract. I sat in on the 

negotiations, and I was there when they presented 

the proposal to Mr. Cowden, but I do not have a 

copy .. 

Q Mr. Verity you say was there? 

A Yes . 

Q That i Vic Verity, a lawyer from Tucson? 
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1 A Yes, Mr. Verity drew up the contract, 

2 drew up the proposed contract, and it was 

3 presented to Mr • Cowden for him to loOk over and 

4 to make some recommendations if any, and that they 

5 would like to hear from him later after he had a 

6 chance to study the proposed contract. 

7 Q What was the outcome of that? 

8 A To my knowledge if Mr. Cowden did answer, 

9 I don't know. Itts like I said, I do not have 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

any record of it myself, but I know that Diversa 

was not interested any more after some two months 

of waiting. 

DId Diversa make any offer to deal with you 

directly on your lease from Mr. Cowden? 

A All Diversa ever told me and told Mr. 

Cowden was that they would take any outside 

interest whatever there might be and that they 

would take me out of the picture. Being friends 

with Jerry Mann, Jr. we dId not have anything in 

20 writing. He said, "Elwood, I will take you out 
21 

22 

23 

24 

of the picture, but I will take eare of you." 

This was told to Mr. Cowden at this meeting. 

Q Did you at one t~e enter into same 

negotiations with Mr. Arthur Lake and Mr. 

25 ·Montgomery? 

26 A Verbal negotiations in Texas. 
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1 Q When was that? 

2 A I ' m not sure about the first name . It ' s 

3 Arthur Lake or Frank Lake " But it is William 

4 Montgomery and Mr . Lake . I did not know Mr .. Lake 

5 very well. I had known Mr . Montgomery prior to 

6 that meeting and after.. I went to Midland to see 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Mr. Lake and Mr ~ Montgomery pertaining to the iron 

ore property . 

Q When was that? 

A 'l'his was after Diverss told me that it 

looked like they could not make a deal and if I 

could do myself any good to try to deal with other 

ople. The fir st contact with Mr . Montgomery was 

about March or April of 1962, but 1 dan t t remember 

the exact date . 

Q What did they propose? 

A They never did make 8 complete proposal, 

18 Hr. Parsons . They wanted the reports which I 

19 

20 

21 

22 

23 

24 

25 

26 

gave th . a complete report, gave them the survey 

of th markets that I . and others bad made, the 

total potential . I discussed the whole problems 

with them, that I did have trouble or anticipated 

troubl with Mr. Cowden, that 1 had not been able 

to get a mill going but that it had to have a fine 

grind mill to be a successful operation. I gave 

them Mr. Davis ' name in Los Angeles, and I gave 
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1 them Mr. Cowdf;!D I S l18l'I1e, the on 1 y two names the t 

2 I gave them to check out what I had told them, 

3 which they did. As a result of the Frank Davis 

4 survey they were still wi1ltng to go ahead, and 

5 after Mr. Lake ' s conference with Mr .• Cowden they 

6 weTe no longer interested. I cannot tell you what 

7 went on in the conversation because I have never 

8 talked to Mr. Lake since that first meeting, and 

9 anything that I know of it is what Mr. Montgomery 

10 h.aa told me. 

11 Q What did Mr. Montgomery tell you? 

12 HR. • PERRY: Jus t a motnen t. Y·oo ta lked to Mr_ 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Montgomery and Mr. Montgomery told you about Mr. 

Lake ' 8 conference with Mr . Cowden, is that right? 

mE WITNESS: Mr. Montgomery called me after 

Mr. Lake got back to Midland, ye8, sir. 

MR. PERRY: So you are about to relate what Mr. 

Montgomery told you about Mr. Lake ' s conversation 

with Mr • Cowden? 

A 1 have nothing in writing. All I can tell 

you is what Mr . Montgomery told me over the 

telephone. 

MR. PARSONS: The answer is n yes, It Mr _ Perry. 

Q Go ahead, Mr. Wright . 

A Mr. Montgomery told me that they were no 

longer interested under the first negotiating that 
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1 we had done as me being a partner or a part 

2 owner in the corporation or in the partnership, that 

3 they f It that Mr. Cowden did not want any associatll.on 

4 with me, the Campbell estate or any previous people 

5 that I had brought them, but he was interested in 

6 making a deal with sotneone but he was not 

7 interested in making a deal with anyon connected 

8 with me. 

9 

10 

11 

12 

13 

Q That is what Mr. Montgomery related was 

the po ition Mr. Cowden had taken? 

A 'lhis is what Mr. Montgomery told mover 

the phone. Mr. Montgomery further stated that 

th Y were interested in the property and What 

14 would 1 tak to get completely out of th:epicture. 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

I told Mr. Montgomery as I had told Mr. Cowden 

in December of '61 that I did not want to be 

taken out, that I had faith in the property, that 

1 had worked for nothing and I did not want to get 

out for a few thousand dollars. I hav had 

fUrther negotiations with Mr. MOntgomery pertaining 

to pil, not to the Cowden lease. We have never 

discussed it from that telephone conversation. 

Q Do I understand, Mr. Wr~ht, that in order 

for you to sell to Mr. Davis you had to have a 

pulverizing machine in order to make the fine 

grind, 1s that right? 
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1 A Yes . The largest partiele size material 

2 that he takes is minus 200 mesh whieh is rather 

3 fine within itself. 

4 Q At the time of your negotiations with 

5 D i versa and Mr. Lake and Mr . Mon tgomery, Mr •. 
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6 Wright, Mr. Davis represented that he bad a market 

7 for your product if you could provide it in fine 

8 grind size? 

9 MR . PERRY: Objection, leading. calls for a 

10 conclusion andaske for hearsay . 

11 Q BY MR . PARSONS: Do I unders tand 

12 correctly? 

13 A That is absolutely correct. Mr. Davis. had 

14 stated to me that ... -

15 • • PERRY: Jus t .. moment, sir. 'l'bere is no 

16 question pending. 

17 Q BY MR. PARSONS: Mr. Wright, would you 

18 

19 

20 

21 

detail the quantities of ore sold from the 

property at any time from the beginning of the 

time that you took the lease on the Cowden 

property? 

22 A Could 1 citta il1 

23 Q Yes. What sales have been made from the 

24 property? 

25 A What sales have I made personally? 

26 Q All right. Tell us what sales you have mad~. 
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1 A 1 made a 50-ton delivery to C. K. Williams. 

2 Q When was tha t? 

3 A That was in 1957 I believe. 

4 Q That was a sample? 

5 A That wa a 50-ton or one carload batch 

6 test for C. K. Williams Company. 

7 Q For tes t ing purposes 1 

8 A For testing purposes to make their color 

9 strike test and to leave them e~posed to weather 

10 for a period of not less than s ill' months. 

11 Q Wba t was the next OTe shipped from the 

12 property? 

13 A Art, I made a 720-ton delivery to C. K. 

14 Will1.8mB, but I can ' t find the date here . 

15 Q Can you tell us appro~tmate1y1 

16 A Yes~ that was in M4rch of 1961. I made 

17 a lSl-ton batch test to Phoenix Cement, Clarkdale, 

18 Arizona, on 9-14-60 for test purposes. 

19 Q. That is September 14th? 

20 Yes, I made a l,OOO-ton delivery to 

21 Ferro·Oxide in I believe October. 1960, stockpiled 

22 the ore at Seligman, Arizona. 1 had a 1,OOO-ton 

23 purchase order from C. K. Will iams in Augus t of 

24 1961-. 

25 MR. PERRY: Just a moment lt I wouldn ' t want the 

26 record to b eonfused. But you didn ' t sell that. 
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1 That was not delivered? 

2 THE WITNESS: No, that was not delivered. That 

3 was canceled . 

4 Q BY MR. PARSONS: Are there any other 

5 hipments of ore from that property that you are 

6 aware of? 

7 A Yes. Mr . Cowden 1Jl8de a del ivery I believe I 

8 in 1958 to C. K. Williams. 1 don1 t know th exact 

9 tonnage, but I think it was around 1400 tons. 

10 Q Are you aware of any other shipments of 

11 ore? 

12 A No volume tonnage, just small tests. 

13 Q Do you know what Ferro-Oxide did with the 

14 l,OOO.ton shipment they received? 

15 A Yes, they sold it to C. K. Williams this 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

year. 

Q 

A 

How do you know that? 

The stockpile is gone, and I have been 

told by Mr . Swartz and by other parties that they 

sold it to C. K. Williams .. 

MR. ~ PERRY: We are going to ask that the 

previous ,answ r be stricken on the ground that it 

obviously constitutes hearsay . 

Q BY •. PARSONS: I believe Mr. Cowden 

also testified to that at the tUDe of th 

arbitration, is that right? 
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1 MR . PERRY: Just a moment. The sale to c. K. 

2 Williams about which we have just been given is 

3 hearsay information which allegedly took place in 

4 1962, and the arbitration was in 1960. We object 

5 to the comment of counsel and ask that it be 

6 stricken. 

7 Q BY MR. PARSONS: Have you ever encountered 

8 ny of this ore anyplace other than in the 

9 possession of persons to whom you sold it? 

10 A Yes) we definitely did. During January 

11 and the early part of February of 1962 in the 

12 Diversa survey of the markets of the fine grind 

13 material we uncovered a most interesting thing 

14 relating to the Cowden iron ore. Diversa found 

15 the ore in Dallas, Texas ground down to a minus 

16 325 mesh that sold at a retail price of 35 cents 

17 a pound. This ore was taken and test d on a 

18 strike out of mixing titanium dioxide 10 to 1 to 

19 the ore and a llriseeo oil to get consistency 

20 base and struck out on a rather porous paper to 

21 ga the strike colo'r of the ore that we had 

22 pulverized of the Cowden iron ore, and the ore 

23 th twas purcha ed in Dallas, Texas by Diversa 

24 gave us the same and almost identical strike out 

25 color. It was studied under the microscope as 

26 to grain size, as to the strike out of the ore, 
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1 and it was the conclusion of both Diversa and 

2 myself that it was the Cowden iron ore pulverized 

3 to a minus 325 she 

4 Q On what do you base that conclusion? 

5 A The only conclusion that 1 can give on it 

6 i8 that it ' 8 the aane iron ore from the Cowden 

7 property that wa. purchased over some period of 

8 years by C. K. Williams Company, pulverized to 

9 minus 325 mesh and sold b cause of the sam strike 

10 out cb racteristic hieh is very uncommon in this 
11 

12 

13 

14 

15 

16 

17 

18 

particular field. The iron ores have a certain 

characteristic of triking out when they are mixed 

with a 10 to 1 tit ntum dioxide. 

MR . PERRY: It was your conclusion then that 

this ~s om. of the ore that had been ground 

down by C. K. Williams? 

'DIE WITNESS: Yes, sir, it was my cone lus ion 

to the best of my ability and experience that it 

19 1 'Was; yes, s · r • 

20 

21 

22 

23 

24 

25 

Q BY HR. PARSONS t Do you know wh 0 drew the 

tnttt.l 1956 lease betWeen E. P. Campbell and 

Yavapai R.anch? 

A I don ' t know who drew it. We w r not 

reprsented by counsel in that meeting. It was 

Mr. Campbell, my elf, Mr. Kirshner, Mr. Clements, 

26 Mr. Cowden and Mr. Mark Wilmer that was taking the 

RYAN, POWERS 8c RYAN 
OFFICIAL COURT REPORTERS 

PHOENIX, ARIZONA 



148 

1 notes, and Mr . Wilmer was the only attorney 

2 present, so I SS8um that he drew up the contract . 

3 Q Neither you nor Mr. Campbell nor attorneys 

4 for you drew it? 

5 A We were not represented by counsel, no, 

6 sir. 

7 MR. . PARSONS: 11r. Perry) would you be kind 

8 enougb to make some more copies of documents? 

9 

10 

• PERRY: It would be a pleasure. 

(Thereupon a short recess was taken.) 

11 Q BY MR. PARSONS: Mr . Wright t you mentioned 

12 

13 

14 

15 

16 

17 

18 

sales to C. K. Williams Company J but we haven ' t 

gone into your initial contact with C. K.. Williams 

and you.1" de lings with C. K. Williams. 

A My personal contacts have been directly 

with C. K. Williams Company en\ployees or vice-

president, et cetera. 

Q Who in particular did you deal with who 

19 was part of C. • Williams & Campany? 
20 

21 

22 

23 

A My only contact or personal eon tact both 

in peX'8on J correspondence and telephone conversa .. 

tians bas always been with Mr. Jim Stewart who 

is a vice-president of C. K. Williams Company of 

24 East St. Louis , Illinois .. 

25 Q How did you happen to first provide them 

26 with the 50 ... ton test batch? 
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1 A That first 50-ton batch test back in 

2 1957 was acquired by Bradley & Eckstrom through 

3 their efforts. I had no dealings in that 

4 whatsoever with C. K. Wl11ian1s. It was through 

5 Bradley & Eckstrom cting a8 our agent. 

6 Q When did you first have some dealings with 

7 C. K. Williams Company? 

8 A I was doing same exploration drilling in 

9 1958 with our Mahew 1000 rig with a driller and 

10 one helper. Mr. Jim Stewart of Coo k. Williams 

11 Company came on the Cowden iron ore property, and 

12 we had a lengthy discussion about the iron ore 

13 and the - .. well, just discu sion about the iron 

14 are. 

15 Q What was C. K. Williams propo ed use for 

16 the iron ore? 

17 AOf course, C. K. Williams bas never told 

18 m anything. they promised by telephone ... -

19 MR. PERRY: Just a minute . Will you try to 

20 answer the question? W will get done a lot 

21 quicker I 8m sure, and I am ure Mr. Parsons 

22 would appreciate it, too. So you listen to his 

23 question and try to answer it directly. 

24 Q. BY MR. PARSONS: no you know what c. K. 

25 Williams used the ore for that they obtained from 

26 you? 
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1 A They ~8ed it in any number of fields ~ue 

2 to the mesh that they grind it and the ~rity 

3 that th y take it to. I would say that their 

4 main use of the Cowden iron ore is in the colored 

5 cement industry. 

6 Q What was yout" first direct contact with 

7 C. K. Willu.s? You have spoken of Mr. Stewart. 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

You spoke of Mr. Stewart being on the ground? 

A Yes, that was my first personal contact. 

1ben by correspondence or telephone calls which 

were prior to the March delivery of the 720 short 

tons. 

Q That was pursuant to an order, being 

Plaintiffs ' Exhibit B for identification here, is 

tha t ec;n:rec t? 

A Yes, that is pursuant to that. 

Q What was your next contact? 

After th follOWing months of the shipment 

of March, 1961 I hid several telephone conversa~ 

tions with Mr. Stewart, and they were mainly about 

setting up an appointment in Phoenix here to 

discuss their purchasing my contract. 

Q By the t you mean the lease? 

A the lease, right. 

Q They ~anted to buy your intetest out, is 

that right? 
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A They ~lied this. 

(Defendant , Exhibits 2 through 6 inclusiv 

were rked for identification by the 

reporter.) 

Q Has what has been marked for identifica-

tian as Defendants ' Exhibit 6 a letter indic ting 

part of this desire in negotiations? 

A Correct. 

Q. '!ben what was your next contact with c. K. 

Williams? 

A Mr. Stewart for some reason bad to cancel 

our appointment in Phoenix in August or September 

of ' 61, and my next contact was by a purchase 

ord r with bills of lading wanting to purchase 

700 ton • 

That is indicated by Defendants ' Exhibit 

3 for identif~cation, a letter dated August 11, 

1961? 

A Yes . 

Q What subsequently happened to that? 

A In a few days 1 received letter from Mr. 

Stewart canceling that order and stating that 

their Emeryville plant was undergoing modifications 

and enlarging and that they were premature in 

ordering. 

Q That is evidenced by D fendants ' Exhibit 4, 
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15 
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21 

22 

23 

24 

25 

26 
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is that correct? 

A Yes. 

Q What next happened? 

A I had several telephone conversation with 

Mr. Stewart from that cancellation up into March 

of 1962 still pertaining to the Cowden iron ore .• 

In March, 1962 after a telephone conversation with 

Mr. Stewart I received a letter confinning that 

they wanted to purchase the ore that th y had 

previously ordered by purchase ord r number in 

August of 1961. 

Q You don ' t have a copy of that letter? 
\ 

A I hav got one someplace,. Art, but I just 

don ' t haVe that particular letter. 

Then what subsequently happened? 

A I told Mr. Stewart when he called the 

second time stating that he had to have this ore 

~diately .- at that time it was in March -­

that in Seligman the roads are very bad after the 

snows, ,and I ,told him that it would be at least 

one week to two weeks before I could start 

delivery of the purchase order of 700 tons of are. 

He said that would be fine . 

Q Then what happened? 

A Approxima te 1 y on March 10, 1962 I calle~ 

Mr. Stewart at East St . Louis, Illinois and told 
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1 hfm, that I was starting for Sel1gman, Arizona the 

2 following day and 1 would start ~diately on my 

3 arrival to start the delivery of the 700 tons of 

4 ore. Mr. Stewart at that time by telephone 

5 stated that they were no longer interested in the 

6 Cowden iron ore, that they had a deposit of their 

7 own and that they had no further use for the 

8 Cowden iron are, to cancel the previous purchase 

9 order. 

10 Q Was that the end of your dealings with 

11 C. K. Williams Company? 

12 A No . On March 13th I received at my ost, 

13 Texas address a letter from Mr. Stewart dated 

14 March 13, 1962 confirming the telephone conversa· 

15 tion and canceling the purchase order o. G-3093 

16 dated in August, 1961. 

17 Q Do you happen to know what happened to the 

18 1,000 tons of ore that' rro-Oxide purchased? 

19 HR. . PERRY: This is repetitious of what has been 

20 covered already before. We have aIr ady 

21 

22 

23 

discovered that his source of his alleged 

knowledge 1s Mr. Swartz who learned from somebody 

e1s • 

24 Q BY HR. PARSONS: Go ahead and answer the 

25 question. 

26 A Yes, I know it ' s gone. 
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1 Q Do you know where it went? 

2 A Only by hear aYe 

3 Q What is your understa,nding? 

4 A My und rstanding is that it was sold to 

5 C. I.. Williams Emeryville, California plant for 

6 $7 a ton loaded on the car at Sel~n~ that it 
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7 was definitely sold after the cancellation of my 

8 purchase order. Art, may I take a omen t to 

9 look through th file? I may have something in 

10 writing from Ferro-Oxide relating to this shipment 

11 to C. K. Williams. 

12 Q. All right. 

13 (Short recess . ) 
14 Q Mr. Wright, you were present during the 

15 arbitration proceedings here in Oc tober of 1960, 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

is that right? 

A Yes J sir, I was. 

Q Referring to the decision of the 

arbitrators dated January 15, 1961 on the last 

page they state the following: 

"Ther are some ambiguities in the 

contraet and it is clear that certain 

parts of the leas are interpreted one 

way by the Lessor and another way by the 

L ssee, therefore, it is our recommendation 

that the Lessor and Lessee meet and iron 
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1 out these areas of misunderstanding so as 

2 to avoid friction and arbitration in the 

3 future." 

4 Do you agree with that? 

5 A Yes, I most certainly do . That is what I 

6 have tried to do, Mr. Parsons . 

7 Q So your contacts with Mr . Cowden and your 

8 

9 

10 

11 

meeting and bringing these various respective 

purchasers to Mr . Cowden was done pursuant to 

that --

A Absolutely . 

12 MR . PERRY : Just a moment . Let him finish. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MR . PARSONS: Make your objection . 

MR. PERRY: Objection to it aa leading, 

hearsay, and calls for a conclusion and is 

irrelevant . Besides, you misread the arbitration 

agreement or at least according to the copy that 

I have. 

HR . pARSONS: Would you like to read that 

paragraph as you read it? 

MR . PERRY: Are you reading the last paragraph? 

MR . PARSONS: 'lbe next to the last paragraph. 

MR . PERRY: All right . Go ahead • 

MR. PARSO S: That is all . No further 

questions . 
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15 

16 

17 

18 

19 

20 
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22 

23 
• 

24 

25 

26 

RECROSS EXAMINATION 

BY MR. PERRY: 

Q Did you understand that the arbitrators 

thought that you and Mr. Cowden should meet and 

attempt to r negotiate your lea e to iron out 

certain ambiguities in it? 

A To either end it or to get along with 

one another in relationship to the misunderstandin s 

that we had. 

Q The leas never was amended; though? 

A The lease has never been amended. 

Q. Who is Mr. Chamberlain or Judg 

Chamberlain? 

Mr. Chamberlain is an attorney of Dallas, 

Texas that was a longt~e ftind of E. P. Campbell 

and wife and w s appointed to handle the Campbell 

state upon Mr. Campb 11 ' s death. 

Q Did you have an occasion to COOle 

Arizona with Mr. Chamber1. in and to talk 

Cowden? 

Yes. 

Q When w that? 

A I don ' t remember the exac t day, 

w s in 1961 after Hr. Campbell ' s death. 

remember tne exact day. 

to 

to Mr. 

but it 

I don ' t 

Q Was it within a few months of his death? 
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1 Yes, definitely. 

2 Q What was the reason for that trip? 

3 A It ' s like I stated yesterday, Mr. Perry, 

4 since my emplo~ent with Mr. Campbell I have 

5 always b en closely associated with Mr. and Mrs. 

6 Campbell. I have felt --

157 

7 Q. Is this necessary to tell me in connection 

8 with the purpose of the trip out here? 

9 A Well, at this t~ we were trying to get 

10 this fin grind thing at rted. I would have gone 

11 along with Mrs. Campbell and Mr . Chamberlain. We 

12 came to see Mr . Cowden to see what we could do. 

13 Q In other words, this was a visit by Mr. 

14 Chamberlain as a representative of the estate of 

15 the deceased Mr. Campbell and of the idow, is 

16 that right? 

17 A No, ir, it was not. Mr. Chemb rlain and 

18 myself came to see .. Mr. Cowden with me as the lease-

19 

20 

21 

22 

23 

24 

25 

26 

holder and as any int rest that we could work out 

together. 

Q What interest did Hr. Chamberlain have in 

it? 

A Well. the only interest he had was a 

personal friend of Mrs . Campbell, and he wanted in 

on the deal . 

Q Was he acting a . attomey for Mr • 

Camp e 1 in com~J.l~ RS Be RYAN 
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1 A I can l t answer that. I just don l t know . 

2 Q Who suggested that he come? 

3 A Both of us . 

4 Q You suggested it to each other? 

5 A I have stated before that we were all very 

6 friendly, Mrs. Campbell, Mr. Chamberlain and 

7 myself t thi t~e . 

8 Q So Mr . Chamberlain was interested as you 

9 say in getting in on the deal? 

10 A W 11 t certainly he was interested in that 

11 and to see wh.at we could do with Mr. Cowden. He 

12 represented me, too. 

13 Q Was he int rested in getting in on the 

14 deal for the cam bell estate? 

15 No, sir. 

16 Q Or for Mrs. Campbell? 

17 A He feels like my lease is valid. 

18 Q Maybe you didn ' t hear my question. Was 

19 he interested in getting in on the deal as a 

20 person or a8 a representative of the state or 

21 of his eli nt Mrs • Campbell ? 

22 A As a ~rson. 

23 Q Then he wasn ' t representing Mrs. Campbell? 

24 

25 

26 

A I do not kno that. I can ' t answer that. 

Q Was he representing hims If and Mrs. 

Campbell? 
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1 A He could have been along with myself. 

2 Q What did he tell you? 

3 A Well, I mean he just wanted to see what the 

4 deal was . 

5 Q As 1 understand it aft r you had ·been on 
6 th property .for about a year or after the lease 

7 had been in existence about y ar you found that 
8 there was no market for the Cowden iron ore in 

9 bulk, that 1s t the steel market that you had been 

10 exploring, is that right? 
11 

A Not the market that we needed of the 
12 lump ore to Kaiser Steel, no, sir . 
13 Q So at that time you changed the direction 
14 of your search for markets to the fine grind 
15 market? 
16 A Not at that particular tillle, no, sir. 
17 Q When did you do that? 
18 

A lbe interest in the fine grind market was 

19 created after the purchase of the 1400 tons by 

20 c. K. Williams from Mr. Cowden . 
21 

22 

23 

24 

25 

26 

Q When was that? 

A That was in 1958 I believe. 

Q It was at that time you learned that if 

you Were going to make the property productive 

that th area to explore was the fine grind market? 

A It was obvious that we had to work into 
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1 that phase of it, yes, sir. 

2 Q!he reason that the are didn ' t fit into 

3 what you had originally thought was becau$ of the 

4 quality of th are itself? 

5 A Yes, sir. 

6 Q Its tendency to decrepitate? 
7 A Yes, sir. 
8 Q Then when you got into the fine grind 
9 market. why, the re son you were not able to go 

10 into production was because you were unable 

11 because of financial reasons to build the necessary 

12 mill? 

13 A Not at that time, Mr. Perry. We are 
14 still speaking of 1958. 
15 Q 1 am speaking over the term of this 

16 enterprise. 
17 

18 

19 

20 

21 

A Over the over - 11 term then you can speak 

of that. But at the time that we learned of the 

interest by C. K" Williams on the fine grind 

rket we had a lot of running amund to do to 

try to find out what was going on, and I defy 

22 40yooe to find out very 11I1ch about the fine grind 

23 market. 

24 Q To get back to the point which I think I 

25 was about to make, Mr. Wright, that is that if it 

26 hadn ' t been for lack of financ lng you would now 
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1 have a mill in operation and auld be in product10r.? 

2 A No; sir; During Mr. Campbell ' s lifetime 

3 had I known as much about the fine grind market 

4 a8 I now presently know, we would have been in 

5 production then. 

6 The reason you are not in production today 

7 is because during the last year or year and a half 

8 you have not had the f i nancing necessary·to build 

9 a mill? 

10 A I have raised the .financing any number of 

11 times 1f 1 could work out something with Hr. 

12 Cowden. 

13 

14 

Q 

A 

You never built a mill. did you? 

No, Sir, I did not build a mill . I helped 

15 build a flow sheet for a mill. 

16 Q. I am talking about up at the Cowden 

17 property or in Seli8JlV1n. 

18 A No, sir, I have not built a mill, not 

19 myself, no, sir. 

20 Q And the reason you haven ' t built it is 

21 because you didn ' t have ftnancing? 

22 

23 

24 

25 

26 

A No, sir, not altogether. 

Q WaS there a day that you had the financing? 

A I had the financing available any number 

of tim 8. 

Q The lease was never amended? 
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1 A No, sit . 

2 Q You have told us about all of your 

3 contacts with Mr . Cowden? 

4 A es, sir . 

5 Q And all of your contacts with potential 

6 buyers? 

7 A Ye, sir, myself and oth..,rs that I we 

8 aasociated or affiliated lth. 

9 Q And the property has never gone into 

10 production? 

11 A Not steady production, no, sir. 

12 Q The only production is what you have told 

13 us about? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

A Production, yes, what I have told you 

about . 

HR. PERRY: No further questions . 

REDIRECT ElCAMINATION 

BY l'JR . PARSONS: 

Q What do you mean when you say that the 

knowledge of the fin grind market is highly 

seer t? 

A Mr. Parsons, the fine grind market of 

natural red iron oxide and synthetic iron oxides 

is controlled mainly by the previously stated 

companies, four or five major ones. 
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1 Q That would be C. K. Williams and Davis 

2 and who else? 
3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

A Minnesota Mining & Manufacturing, Mapico 

Division, Columbia Carbon and on or two others 

that I have never had any contact with along with 

any number of brokers 8S listed in the 011, Paint 

& Drug eporter Index, yearly index . It ' s a very 

closely guarded market, and absolutely no 

information can be found about the ferrite 

industry because they are not required to publish 

their total production on the natural t not even to 

the Bureau of Kines, and on the synthetic grade 

iron oxide markets on other than ferrites they 

do produce this~ and last year 120,000 tons was 

sold into this market . 

Q By ferrite market you mean what? 

I mean the micron size high purity iron 

oxide • 

MR . PARSONS: That is all . 

RECROSS EXAMINATION 

BY MR. PERRY: 

Q What is that you have in your hand? 

A I have not used these papers today, this 

particular paper~ I used ~ other notes. 

Q Mr . Wright, what is that paVer you have in 
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1 your h nd? 

2 MR. PARSONS: It ' s 11 right with me. Let him 

3 have the thing and make his copies. 

4 Q BY MR. PERRY: What is that paper you have 

5 in your hand? 

6 A These are some notes that I wrote on May 

7 22, 1962 headed "Work perfonned on iron property 

8 since January 1, 1961. II 

9 Q Were those notes made by you? 

10 A Yes, sir. 

11 Q Were they made on the date that you told 

12 me 1n Hay of 19621 

13 A Yes. sir. 

14 Q . Did you have any source material when you 

15 made those notes or did you do it just fran 

16 memory? 

17 A No, sir, I had all my files at home with 

18 me. This was written from Post, Texas. 

19 Q, So you reviewed your files in Post, Texas 

20 and as a result of that review of all your files 

21 you prepared that synopsis, is that right? 

22 A Yes. 

23 (Defendants' Exhibit No. 7 W 8 marked for 

24 identification by the reporter.) 

25 MR. PERRY: That is all . Thank you very much . 

26 (Signature waived .) 
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S TATE OF ARIZONA, ) 

COUNTY OF MARICOPA . ~ SS e 

3 I hereby certify that I took the foregoing 

4 deposition pursuant to stipulation; that I was 

5 then and there a notary public in and for the 

6 County of MaricQP8, State of Arizona, and by 
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7 virtue thereof authorized to administer an oath; 

8 that the witness before testifying was duly sworn 

9 by me to testifY to tOe truth, the whole truth, 

10 and nothing but the truth; that said deposition 

11 was redueed to typewriting under my direction, 

12 and that the foregoing 164 typewritten pages 

13 con titute a full, true and accurate transcript 

14 of the testUnony of aid itness. 
~ 

15 Witness my hand and seal of office th is 6th 

16 day of liovember,1962. 
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26 

My commission expires 

August 25, 1964. 

RIchard H. Ryan 
Notary Public 

RYAN, POWERS Be RYAN 
OFFICIAL COURT REPORTERS 
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IN nm SUPERIOR COOlT 01 'mE STATE or ARIZONA 

IN, AND P'Oi!. TEE com.n 01' YAVAP,\I 

. E.. RAY CQvnlEM and atml Jtmm 
, COt mm. his wife. 

) 
) 

, ; ) 
Pl.ttl,tIf fa ,_ / r 

) 
) VS. 
)-

. .. 

no. 25!;11 

EL~lOOD WRIGHT. et at. ) 
) 

DEFENJ>AlrtS' l.fEMOWIrUM 
IN OPPOGITION TO IttJUC­
fiVE W:'IEi' 

D"fer:tdl!l~,t$ ;. ) 

" 
• d_ . ' t ) . 

, .. 

~fINING 
* .-

The ' plaintiff's mar:lmre.n"Ulll in su~oport o·~ the propo$1.tion t:h.at 

th$ lease, uncler cOltsidt$x'atfo1.1 teltd..nated automatically cQ1lcl\1cIas 

, 'with theso 'rleasons: 

, "(1) 

(2) 

Noe:xtractiOt1 of oro 1il3S acc:ompli l.Jhed from 
Octo er 1, 1~:61~ through M2;Y 18 , 1962. Ilnd 

Tl is lease p:rcrvis;1ons . dictionary definitions 
ilnd cO'I'.Jrts all rcr;;ui%El the verb ·'d.ne" in the 
context , to b¢11 synonymous 'With e.xt:i:8ct1on.·· 

In connection with ltt!tn (1) it i19 Und1S:lUt&d that ilT)proxi-

matel, 400 tOllS of Ol"(a (D. C'. EV It'1$wb.o d1dthe work t.stified , 

.about 315 tons .. 2S tntti!k l()lsds) WQ~ tnUcked ''''l March 2'.1962 , and 
/ ' 

lit pCl:'tiOl'l of 'thi8nece$f'l~tr1.1y cme trom in place i .e . fnm the bot~ , 

tom and frc:a 'the face of the pit on the Iron Chanccallor. From the 

v~ry most strict coustttL~tien of the verb "t,.) mine", theret:ore. 

Sotle ore wa, 'uiruad i1 and tll$ p,lsint1ffll fail·t.4 ttl make out their 

(;!UJe. In 'eddit1on/J howl1~V'e1!~, l'mw::k1n3~ 'is 'fsalnillg'· and the entire 

: ii.m.ount' of 'ore stockpiled in H.tu:ch of 1962 be 1t 37' or 400 tont was 

umined" . i1.r . Cowden . tcnt1£1ed t het 'tmh,ing" to b1xa included d:l,giQg 

and transporting the or~l t(; the r.nilhead for trsnspol:ta tion; thus 

necc JS.l'I":Lly inc,lading t he process of llru.ekilll ~ Mr. Ccmden f $ U 6t3ge 
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,of the word is broad~1t' tlw.A , tho~ quotE:G by plaintiff' 8 ~o'-\n'sel . 

fran the 4ncyc iopedia lJIlet'i\!,'1ll",l '(Vol. 1'1, pav~ 173. 1958 Edition) 

S,cs follows: 

llUining, the " r~oval of vaal\:i.able tll.tnat-al products 
i'rOld the earth . , ~'hile io it;s narrower t·cnse mining 
in(: ludes only th~ actual opet'dt iona ofl"eies$ing the 
minoral from its surtc.hlndings ! nd rlii sitl~ it to tb6 
surface ••• H ' 

put both include tb6iraisins of , the or:e , to ~he surface and t'mld{ing t 
•• ' 

The write.r io inclined to~lieva as mOlit ac<;urate the ner:~ow 

, definit1on:used by ' the American Institute of Mit'4ing · & }1etalll.irg:l­

cal En8ince~ing. teAt entitled' 'f!htl J?ot"phyry Copper8'~t by A. B. 

l'arsons (to \/;hom the write" be ll.eve.s bimself to 'he r ,"l.ated by 

direct descent) published , 111 1')3;. 'there at · page 39,3 the word ' 

'!AS8uminS that pr~;.)arat:o~'Y \:<lOt"!t h.:1~ l gai ned acceSs 
to the orebooy ~ ~in& . .E..:L wba~!\lel:' kind consists es­
sentially of ,these oper~tlon& : 

1 . Bt"eaking · the (;{:;c ·'11n . place" as nature l.eft it. 
into pieces 5tNl t~ ~! nou!ll~ f ot'. c9nvenient. hAndling .. .. 

2. ~~Dd.in8 t hese p iGces' into some. kind of a v€:­
hic. l~ on· '!.'lh :,;.e ls . (in 1'333 space vehiclos , at laa:& t 

,' ope r s,ting underground Idet'e untbought ot) 

.3 • .. Trs nsporting the b1:oken Qre to some (;ent't'&l 
·plant on ,thg sllt'fac£, "herr. the process o£ e~tracFina, 
the valua.ble metal$~aQ. be oomme nced . n 

.. It will be recalled 'that Mark · Ceanil l, present lessee of the United 

.Ve rde , testified that this muckinglA'lls in bill opinion mining (W'~tth-

'in the meaning of the so-called strict def1ni.tion) . Contrary ttl 

by hiS letter toMr .. Co\\!den of ~~pril, 1962. (Exhibit 19) (when hls 

-2 ... · 
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lease was unqer attack) -wherein he states in the first paragI"aph: 

This' ,letter will have to sU.ffice as I was 1n­
' forme::d that you were in ol..lAl.cO this past. w~elt . 1 
had planned on spending some t.ime with yc,u if pos­
ible while 1 vlllS in Arizon,s\. ' I cid, not incand on 

stock211i!,l& the ore~? tl·w. Iron Cbanc~ lor cla~ 
until \'i'e had diacuss,~6 ~h :.! oV I2!.t'all cituat.ion . How­
~er I f~lt that I li!.\d _~tt;{;l:' do this, ~ you, were 
n(} t aW:lil~ble . . I $t;~ekJ;)iled apPt'c:x:imately 400 tons 
of mine run ore on yc~ur propc't'ty alongs1ce the" other 
stockpiles.. . This wa:s t he ore ! mined las September . 
I };lad 2 miners. a truck. and loader on tb.s propet' ty 
Sunday liard'l 25,' 1962 . ~Je l\.'fo~ked all that day and 

, removed from the Iron Chancellor roadside face t o . 
the stockpile, 25 full t:ruckloada . " 

Tbus' both parties to tb:9.s lease and action interpreted tbEl 

term linining3t as inclu,Ung !'t.ucking~t n.nd it is r eally unnecessary 

to conSider the ' meaning other persons m.s.y attribute to tbe term. 

However, 'and so too t , tbe Z:~c~i c lopedia lSritaonis.! (1962 Edition, 

Volume 15, page 543) in its ~rticlc on Mining ;~tal states: 

" t"ost mining vcr.ttuLes entail art oper.lting cycle 
\.."h ich in its usual sfi~qU4:~nc.e, 1s comprised . baSically 
of: 

(1) rock breaki.ng ~-rilling & blastillg) 
(2) lWckins' (lc<ll.ding) 
(3) tt'snsporting (hauling & boisting) ' 1 

The author then speaks of related acti.vities (broad view): 

"In addition to tbe baa1c wori~ cycle of mining .. 
other activities usucilly ll'lU.st be per£ot.~cl . These 
g~net'a:lly inclUde the disposing of spoil rock (UIl­
profit.sJ.ble, barren . 'rack SO'r.letimcs called vasta) 
shaft ~1nking, ,distribu.tilJu of powcr·suPPl.y . ven­
tilating, lighting, draining, surveying, !ltaking of 
geologic investigations &1.1d the installing aud main­
taining ofmineplants . H 

. CharlesH. Dunning in his book on uiining in Ar1.zona entitled t'Rock 

, to Riches H (1959) 'speaks ' of, (page 15) : 

:'Extrac tiv~ - Mining : the fina l phase of mining . 
The actua.l removal of usable .ore from the mine . : 

',TIle, ~J..ning E~~incers' n8n!!}~ t:dited by Robe'r t Peele bas bGen re­

ferred t 9 15>: 'p'1aint.if.f.:' §:~B·y,~_iJlference . (to which we certainly do not 

- 3-
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. t~h()11y d1sagr:¢e) ' as ind1oat:f~n8 tbBt. '\Uning':# 14 r1extraction . 'I' 

. In the prQfac~'. t.o . the fil~st c:dition. Pe~le $4:>,4 (page 1);;): 

'lln practi¢e. ~l wc::.li deiin~d boot~dat'.Y exists b .. 
t~>/fa~ll tho. field., of W'0'l:.:11. of tho mtn.Lng eng1l'\etle~ sud 
the fllf:.u.:allurgi$t . 1t?hl1ft una!!.:t' lsO\mel ·condi.tiou$ t:.nd in. 
$C~ regions. \:he. m.f.nit:lg (H}gi""t~r ' a .func tio a end ~1itb 
the ~\'i!m.iE~ ?f thLS~2 .. !·~ . ...!.~~._d~liv!ll:f. ~o a ~ua~om 
t:educti on. uor~!? ·(m.l..i.l ot' 13r:.~eltin:>. l.n ot c.e't' casas tho . 
clning co~p4tn:r'$ pl.nnt includes 4 concentt'8ting mill,. 
e.malga&&ting or C~At:ll<U.n8 W01:~S or even !l tlmelt:1ng 
establls1lClCnt . t1 

... ' .. 

P~ela'8 hml.obook •. &8 plairu.;i..ff f 
$ COllC\ld<a. does not define ·'wniil&tt 

but througbou~ his work be describ-l!$ tL~ v4t:1fltlS p'tocUtsses of . 

mining .with particularity" t~:nd ic the 4'C'ticle on "Open.cut. "~n1ng"t 

£o-r e~_ple. loading atl1lode . and fMf.Cl1vating cL~vice$' and e~.uipmSlnt 

at'e d$scr1bed in det.aJ.l .. Thus where h~ de8~t':tbe. what 1$ _ant by 

bis four stages of miniu!p 

HE~plo1~ation (mir.:1nf) , or the ~orkof · extrtlc;t1tJlg 
tb$mim:lt'illl. t, . 

. n to turn (a DfH.:ut'al ~:~$Gurc(l) to ecmlOliii" ac­

. ~ (jun t"aGd "eJCtl:i9.ce l f:iJ~ : 

flto sepe:t::ite «(In or~ 0'1: rutierll.l fr:o.a a cl6pOSi't; 
also, . to i~p~rllte (a ~tt11) ft'Q.'Il lla o't'e'f 

Perhaps he most learned attempt to fasten do~~ the. meaning of 

HminingH is in ~l1An 6: )wtala·' by T . i'.. tu.c.ku(~. lJUhli8bed in l~32. 

being a bistory of mining in t'el.lltion to the (lcvelopmellt of ~lv111-

%:st.ion :. 

ltlf you want' .to at: riV'o' $t; intell.ig1tle lBSU~S-­
oot to s ay conchts1ons- .... in ani di~c.us$ior:·, . begin by 
:iiettioz t:h¢ meaning IOtt lth~ t:o·~ you at:e about to US4 . " 
$ .:> snid a distinguis;hcd 11a8ter of Trtnit) .Collrtge , 
Cl/~:.;brid&~. It:: is a t:U:l ~e}'inth and 'tIlor,.hy of acc~p-

. t.e. t iO:l . 1 . tbl~f boo;.t t'~I/O ' W'·ords <~ill be u.sed ft:equ~ntly.· 
"01 .in,;; ·' .and 'civ11i.Ult.ioo'; :it · ~4ill be ,'ell, tbcrefo%'a ' 
t o d~!!!}c them, and in d~.,U.rli'3g d :-Gm to traCi! botb t.b~i1t 
clot:ivution <lnd the cbsna(::s t.h3.t: tbey have undau:gQae. ill 

meir $i£,tlifi~.£nce tl:~ the past too tb~ l~r@sent; • 

. 
-~ .. -

:.", . ... 
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etymologic pedigre~ ,luu;, be ell ,lQBt. O..lr y,wra 'mine' 
comes iraQ tilineor , ll;n 01& F\'(::nc.h ve-rb dut in the 
earliest instance fOCant to ~:~.ce.vat:e) to l ~t1ke a p&ssat~e 
ul1rlerg:rou1tld ) to , underml ne . Here \.ve have the idea of -
sapping, of military crtgi.m,h,rlng , which has been im­
plicit until 8. c ompa;rat:1vely recent period . L' At"t d~~ 
Milleu,," is the nama c.f an cight:e~!ntb-c.entury book that: , 
in the Science Library at SOLl.th !{enaingtf)u , was placed 
1nadv6'rtently under the h:etJ.d~ug 01 "Mining and twtal­
lurgy', Wi11~'Feas it &hol:t l d have bean inde:-ced under fMj"l_ 
itary Engineering· . The book diacusses :;he at't of the 
sapper . ' Th~ Old Frenctt' lio'ora probably cm~ from the 

·m-edieval Latin mina j ' wbich a pparently did not signify 
all exc.cSvation from ~'hi(!h m1neral substan\!\es wet"e d'Ca~Jt1; 
the word wau not: USfId j,n an 5.ndus t1:" ioal Dt;nSe; on tJ;la 
contrury, the derivn,tion go~~ bloCk to thl~ classical 
Latin mioa , a point" scm,eching t.hat projncts, and there.;. 
fore t hreatens . ' FreID this 1$~ obtain minne, a threat, 
and la t:er, in medi~'V'.nl L t,;L tin, we. have millar i, t.o drive. 
by t hreats , to tb-reaten f itt 'mEHlning that nurvi ves in our 
English'trord 'minatol:Y'. Thus ' all'lo I caus to lOOaD Eitl 

excava.tion made in \,,·8.-ria:re ; it had a mi:~ital:Y signTIi­
c ance 10i.lg before it ac:q:.li'l:ed &'1. inciu8tr:'.sl m-aaning . 
Durillg t he r ecent \l1crr, th\~ Ccmtroller of, Mines was t he 
officer in charGe 'of sepping opexations on tho BritiSln 
front; it ha~'pcned that in P~Hlc£-t.ima he wa.s a pro­
iesnio!'.al mining <mg1nee-r. rhus htl was n miner in 
both the old ~:md the ne.',l senile of the wOl:d . Moreover , 
the £ot.~t: meainin~ of ' lWin!':, t Elurvives twt only in 
ln11itary engineering ,but in naval. ~Ja:r:f31 :-e , itl which 
also ' 1;'..i e!J ' play t heir d"; ~ldly iJart . ThH ' Romans , bo\'.r";' 

ever , ,did no use the \';c'r a mi oa to designate an under ... 
l1rouEd ec~~sagc ; instEl':<!.lCi. they u$ed cunicu;.us, the pri~ 
'mary m~aning of whicb ~'as 'r~bbit P, because their 
undermining operati~Clna suggtlS t~d a rabbil; warren . The 
ROlOans '.;ere soldiel:"sicng b~fo'CE'i! they WEn:e diggers of 
ore ; they dug holes to d!i:: $t~'(:,y an enemy t H fortifica­
tion 'trlith keener understm7:ldbig than they exploited an 
ore def?osi t. , This ' l ,s evident fron the, tt:t:ms employed in 
early Latin ~rriting£, t he U'106lt interesting literal:Y 
usag$ being that of Julius C.SlClse't" . In bJ.s .' Gal ,l ie tUn:" 

, be states thatthllit Eiturigea tri.ted t o uu(larcut his forti­
fications by means of mir:H.J.s , ' cuniculi; lUl t"emarksJ' t hat 

'they did this skilfully bc(.auf.'e they had large iron ... 
~·]orkings, fcrrariae, in t he it: OW'U ~ountr}', so 'that e.very 

, kind of mine , ' cuniculus; was kl!!!o;m to tJ:U.lU and employed 
by them in the.1't' milit~n:)' oper ations . ALain. be says 
'that the Aquit.nni advallce d cill£dt" 2l.t:tack ~ ,'ith mines ,cun­
iculi , even under his v ar.',)' l:e:mparts 1 for in this matter 
of u!-ldermining t~ey ,w.al."e tHtper:t bec.ause tn many places 
in their country they had c()pper robles , ~ ierariae , and 
quarries . secturae . In t he s~me r:n.a.nner c;\ther Latin 
t<.-rriters use aurar1a ' and Bt'sentaria to Siplify a gold 

,mine cud a silVer mine 'l'c;',spec thll21y.Tht,: se. terms , like 
aat'aria and ferrar i a , ,~1.\,1';':l ad..:i ~ctives u~ecI substantively t 
the noun that is unc.tarst()od beine .f0dina, a digginSt. ~!­
rived it"O'fCIl the, verb , ~!!? ! ' to ~l!$ 2 ' ft:'om '~!lich also co.ne~ 
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t-Uning, in lts inc:ua tt'ie.l fjenSe, t o 'which we nOli'" 
come . is the act, :t.Jllich it Q(;.ue 6 dlfull~' is an art .' of 
re:moving rock. hard or soft, loose or 'Coupact, from 1.1:$ 
r;l.o.cc in the cruet of tho cat.t;h . A clay pit 01.' , a &lte;!!!:. 

SUllrry is an qEen-aj:!....E:~e a. fot'_ ,r-he:: ,term, is not res tl.'1c: ted 
, ~o unck:~·g::-ound c~t(;[l\iQ],.t:ions . Nor lle~d th(i produce: lie 

roci'-y; an oil \;;rcl~ from which a li.quid m:.oet'al is EUll'ped 
by m~chincry) or p1:opelled by its associnted DatuLal gas , 
is n mine: so also is n bOl:ebole through which sulEhu!..l:! 
drawn afc§:t' being liquefied by superheat(~d ste&m . The 
r:aisin~of golrl- haaring gravel by ' r.>.lesnS of either 8 bucket-

. chain or a s 'cction P'U111P is a '.t:nining opet"E~tion , as is the 
dissolving of salt i.mdetg't:ound by means cif water fOl~ the 
p<.l't'pose of p<.lmping it: to the 6urfl:lce . Tb:~ intr oduc tioD 
of water into a COppctl't' deposit. for the put"pose o f leach­
ing the ore prior to ' pr~~cipits.tion on sct'ap1ron is a 
method in ~.,hich miniiilg .lnd metallurgy arE' combined . Min­
ing is 'the exploitat:.lon of or.~ d,o ~' osit8, the word • ore ' 
maanj,ng rock or mil'le'.ral thnt c:sn be Il:!);.p.l~ ited to ec'on­
omie ad,,'antage ; for :the i~e 61 '0£ &.ain is lmr)licit . Min­
ing has suffered no break int;ontinuicy h:om the mi$t:y 
da\"ffi when our pithec()id e.nC~6t::or detached a nodule of 
flint in a chlk bank to tbis lattl'! r day when a series of 

, ma.chine shovels, ac t lat:ed by Il f;.e;:a1.D or el~c t't'ic.:ity t di.~ 
nOis11y, and effectively. i"nt~) III mountain of copper­
bearing reck. The scale ot: t he operation has been mal~- . 
nified, but the purp:ase c~£ it is the same: to exploi~ 
the mineral r eSOU1:CC;f.l or nature tOt' the use of m.an . 

From the 'mine' thilt unik:t'cut t.he en~my ' s fortifi­
c<ttion it was a sh()'t"t stept;O"tba - devisin ,~ of machineo 
to a.id that purpose, such as batt e · .. ing- rems, mangonelv , 

, and catapults, these b~:Lng ' follo~le d in th~ sixteenth 
Ce.l1t.U'rY by e.'l;;;plosiv¢$ oft;. de!1tt"t.tct.ive ch.u:'acter , in­
cluding the petard . 'rht;ts the • eng: nr:y of war' w"as in ... 
vente 1; tha .' engine Q ,bE, i ng a mechanical device to 
ItJbich ingeo1um, in&el1,~ity, 0"(' skill in contrivance , was 

, applied. Hamlet says te). his l!,othei:; 

For 'tiz the sport' to have the etlginner 
Hoist with his O'tl.,\"l petar; and v t shalj .. go hard 
But I will delv(! one yard b~lovl the11: mines , 
And blow them at the moon • 

. 50 the nrlner' ,became the ~lon3ine~r ·t. or eUl;inE:er" ... ",hose 
ingenuity 'Was brought to bear . on operat1ots that pre­
viously · required mere .labor t'.c.tther than 51:111 . Sir 
Walte-r Raleigh. desct"iQing dm crude gold·,Vlashingop­
erations of the natives 0 O..lis.na in the ! ixteenth ceu-

~ . 

tu,ry, r.smarked that thei'.. miniiQ,8 "NO.S opus labor is, non 
ingeni!, the e.ffo-rt ,of m.Hlcle~ not of mine, . tXheir root.~od 
did not 1nvol ve ~ngin~c'ring ) \ibich is the application 01 

. ' ingenuity to human hal~di\vorki tllhe.reby m.su1 liberated hiill- ' 
self i em his primordial penalt" and, cessing to toil by 
the sweat .of 'his brow t subetiblt:ed tbe leverage of 

, ... 6- , 
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' machine'rY for the U;tlla Clf ,his scarred hElnds andtil."ed ' 
tendODn. 13). aid of l1lccbanical devic~s, IMde chiefly 
froiD. the metal of the ~line, h:' investigated ,the sec~'ots 
of Natl.u'e and harl."l.sr:,;scd hel: fOiCCOS to hi3', service . En­
gineering becamethlJl 8(mius of cur L1.ater J.al c1vilizat.:ion .. 

Fr om de foregoing it ~eems :1.ndisputable that whatever is meant 

by the term "to' mine t
, 01: ,'jnining '" it necessar.1.1y includes the making 

,of the cavity by removal ' of ~terial Hhich ' leaves the cavity '-- i. . e . 

~cking. ' Such is tht!, int,erpretation in techn;l~al usage ~d ' in 

co'anon usage. 

Plaintiff's have quoted at: length two caaes which it would seem 

,.from the po~tloos of the opinion ql10ted should be commente:d upon • . 

Tne first is Not'th American Ril 'ract:crics Compl1ny v . Jacobs, 32L+ S.W • • 

2nd 4,95 . Thel."e Q. lease had be~!.l Cj), ecu :ed on J~pril 28 , 194.:5 for ' ;1 

perio£ of 5 years with t he right c·f r·ar ew'al £,,1: 5 addit.ional yeal~s 

and at the end of the rencv7al pC'T:iod the risbt to continue 1t in 

'e ffectlfin tl e event lce$sse i3 operating and %nining clay at tbe 

e&piration of the term. 'u Th~ .::ourt: in declaring the lease te1:'1ll-

inated state. (page 467): 

'f-lowever, ' in 10 years llppci, ant had not ex­
tracted, £01: CO!l1.i.I!e,:cial .~ur ,?CSCH~2 a single 
ton of clay. )1 

It appears from the opinion tha.t all that had been done on the 

, property vIas some stripping of o\lE!:cbu:cden for the purpose .of ex-

pODing the ore body to be mined. The court holds that while that'a 

~,a8 some, ope:"t'ating t here ·.~as no "mining . H In support of its '1n­

tcrpt-etation of the '\Y'ord i~t cites 13~cba.,an v . 'iatson, ,290 J . VI . , 

2nd 40, vlh ich merely held, th~it min~"ng 1s not limited to sinking of 

'a shaft but includes ' the m:t'~.p t:ype of mining . ' 

The second case" that 0)[ rre:lllCynt LlJm.ber CJmpsny v. StH't"rell 

Petroleum, Co.) 364 P.2d 773, ,i.nvolvcal it lease t;:.~ltered into -on 

August 25, 1~S4 on 25,000 Acres. t ""las ()fthl~ oil and gQ6 type 

-7:.. 
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\'lhich included a. pt"imalry t~inn of 5 y(!.i\t:$ ,and Has to conti-cue tf ..... 

'Gaid ltlnas or lands. with r...rhich, said land ieJ vnoled . It Anotbet" 

port'lon of the ~ease pt'ov:Ld~d ar.l 4 ddj.t1onal 6() days if &J.t the end 

'of the tenn the lessee Wtl$ than ~ ..... .nns~ged :tn operations ....... £01: 

mining . ttTbe cout't h~id ths.t, by reason of cO nee as ion of tbe parties 

'bc.fore expiration of the le.ase \~as not mining but , p:r~spect.ins only. 

Relic.mce also was placed upon thl'.;l int(Sl."pretat:~.on of oil alitd gas 

re!:toval . 

' The case of SiersQ 'v. Ct" ~<r;cb, 1 1 S.t4 . 5H9, is in point • . T1.1l'are 

,the royalty was tc be paId the laE.)!1·6r on all ores, " .... to be extr'le.ted 

fran the pre-meGs •• •.• 1 ,1 ,f'.:::d t he cou'Ct holds (page 590): 

HTbc tCi:m e~:tt'ect a~ nv .. rre used evi<kntly cove-rs 
the whole work oece ~,>:::·al:y to nuke marketable et'e ...... 
oining. cle3rit~g a~d d~:live.t"ing to lllarket ••••••• H 

Tna ~1o=k of lift:iog thtl ore iromt;bt~ ore bed to 
the sut' facG 1.s sho"'",o to be ~ smal l part only of 

'",.that is necess4ilt'y to uuit"kc, c the ore • 

... .9-
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JUSTIFICATI 011' ~vAIVER Ar-m Exec SB 
• ~ "' .... .tdHl ......... 

. . On Augl.1st 11, 1960 the Pl~~intiff' $ ~re!n tn"ot$ t o M-r . Wr11;bt 

( Exhibit 13) 1nfonning him that 111.'1 w~.s in dcdault und~l: the lea$l$ 

Utlty 15, 1~61. (E~hibit 15) by .nil th"re:1e arb.itt'ators unanimousl, 

'. holdba$ that the l(tase was /I;till' in eff~:et (the Issue of termina,.-

. t10n undct:' .the clause in qU0s.t1on W.a!i decide.d). Ho~evcr , foll"""'ing 

submission to the · arb1tt'4lt.iol'~ . snd 1)'t"1.0r to deeu10n the Pla.intiff' s ··-·, 

· ( f~hibit l It ) . Again by lGtte:r of <ktober' 27. 1961 (Exblb:tt 17) tb~ 

'. ' l$saorstnit'ougb their atl;o~ney l-.i.Elt'k ~1iimer "eclared the ltJe.ae i'O. 

. . , 

. :: 

,. 

" .' 

. ," 

d~fault "in n~rcus par t:iculEl:rli" • . thUg. prior to' the alleged 

'pet'iod of fa11ut'e to m104t. frcn O-ot!:)b£.rr 1, 1961 'to l-!ay 1S. 1962 , 

ci..1't'ing said p\!1:1od, and ,n f tt~l:., the lessors un,justifiably l~ftpt . the 

.1eaQee in a state of unct1tJ; .. tt:~inty tatue ' Il!ffect1vely p'.reventing the 

to eg'r~aments with otherl;I'tO opertl!tte. the pre>p:~t'ty . . These letters 

declarb'l8 tho lessee to .be in defetlult (itxpla1n wby Mr . Wr1nbt. be .. 
. ~ 

. ~u~b approval . . 

The question here pr¢ i1ultedi$ ~/hat E!ffect dl.d these Attacks 

upon lessee·s l:ight bave upcQt.:b~ duty of tbe lessee to mine . It 

is well settled ·that a cc.;Jvet:.&nt of 'lv.tet etljo~/_nt is a P'tt't of 

' t:elationabip itself • 

. " 
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also leases Qf othet" m1l'let"~J. pro:?ortie.s:. Thus in Winn v. Col11ns 

183 s.w • . ' 2-d 593 it 'lIiaacfr.lttinded th~t failure to mine 1200 tons 

of bau:¥.ite 1n a given }'(l&~ rf~SUll!ed in a fo't'fe1tu:re but "the C.OO.1:t 

', b~ld that the bringing of ;;i,~ law l:r.ui~ estopped tbe Plaintiff ' s from 

, adhered to t he rule: 

ttU: tho apPGlleea by tlh~i1:' c onduct in insti­
tuting la\-r~u j:tB, or. .in .any othcl!' lu.nne!: jt put 
o botaclea in the way of app-~llla\1t$ which caused 
t hem to fail ~o per "=on ll t.ho.l i-r cove-lants. then 
t he appellee,s ,'trJot.1, l d be ~l3to?ped' fl."")S setting 
up ebando:ufcnt or £o't'feittn:~ by 4p'?ellants . " 

In be gell circuit c,ou,!.':'t cbt,.~ of f!olla "I . Rogers, 176 Fed. 

1i<le1:e prevented fron min!ng plucer gold g-r8.vel , during tbe pe-r1od of, 

t .. l~ leas~ and sought to hav~ th~ c.ourt enjoin tbe defendl:l1ts fram 

f~t'th~\: interfe1:e'nce . the ccurt in g'Canting tbe injunction 'bas<ld 

',1~s t'¢asoning on bl:aach of t h1i; covenant o£ quiet enj oyment and up-

held t he 1njull¢tioo ago.lns t t ba l css.cn.·$ unti~~ the leaaees, had U:;I .. ' 

int~n:t'upted mining rights foz th~ 1\t!.!weper1(/d even tbouEb the 

l ease pe-ciod , had o:xpire,1. S:) 11'1 the present case tbe Dafendant' s 

a-re entitled to ' an e7~tQt.'I3icn of th1!:1r leaf Hot (luring the ' pet'1od il~ 

bas been unde"t" attack. . , , As t o tb:! p:ropt'icty <)f sucb alterpative 

d(il(;'t'eo$ -- to requ1repe'rion;.ancG by lossee or :In lieu thet'eof ' ~?or­

'feitureseo Rocky MQuntain i:4:,LtH~_al Law Instit.ut~ Volu~ 3 'at ,paaC:l 

709. 

In the case of Taylo't' ''iI. ' 1(ingt1tS'l.l Feldav~ ,r, 18 !? 2d 6·~ 9, cited 

by Plaintiff' ,s fo-r , the PlCOPllD i C;ioll hat in. the abs~nce of an ex-

pt'e:sn coven&nt 'tQ davelop. " ~ ,cover~.snt of due diligence will be 

- 10 ... 
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implied, certain fJlcts p~t·tin~~t to t:b" case .,It bal: sboulci be 

not.iced . The lease was for · a te'an of ~9 yeat'li" • Although a.dvanc :~ 

. ~.aJlments of $), SOO . OO ,.;e'tc t;·equit', .. d to be made:! the' amount was tQ 

be deducted. f't"()tp royalties rcu1::sequently accru:J.ng . Dul."ing the 

yeat:s from 1924 to 1930 the l<essecs ~'l1~ned ancJ sblppedft. 9, 010 to'ns. 

In the case at hal." it appears sOtZeth1ng in cxc::e$$ of 10,OeO tons 

haa b~en stockpiled . If tb~£.e · fJlcts azoc any criterion the minln,i 

and stockpiling seoom'pli~hed by .tim leosees cannot 'be 19norsd.~ 1)£ 

. 
fu't'tbe-r interest in ' this Cl!.t;$ is the fUct that: in deelar1n,g th~ 

leaa~ not forf(~ited the court eor.ls1.dern tbe available market for 

.thl3 oro in question and th~ {,!lct that ne1the-r 108S01; nor lessee 

o\'lned e mill suitable for gr1nding (p('1ne 652) ;; 

n ..... I"rom this evid(i,nca .il; UPPCfi't'!\ that , due to t.i"a61 freight 
rates t practically t.he ~:"l ly p1.ac:~ r,·;Lore th~ feldspar 
f't'O'm. t heme clniI:.s cc,uld D ,~ aoldvf{.3in S.out herl'l. California, 
and as a mattc-'t' of fe~ct 't~w,t is 'ilh~~~e it W$.S all sold • 

. Feldspar of t'~io chc..::ac. tm: .ts ·us ;.:;!] cd.m.OtH: entirely in 
the tlUlnuiacturc of tJ.li'l2;;, o.Jt:I.!t(.lb;;;t en':!)~4!1'Wa'ret ~,.d 
ce-cunUc producta ill g~nl1:{ll~ 'Before it (·an ~ use.d it 
tllUst be gt'OUlld into a f iu:t pOfI1de't". and n~ .:;t ther d~fendant$ 
nor th:3Lr. preciece.ssors in int\~4.:.:c.t at an) tin."F> bofore 
this auit'w~s brou£;h t ~3 ,i;t' ,C tot: Oit:r.,cl:'S of. a mill o.f the 
kind necessary to co this sit~~tc~ near (n~~gh to ~~e 

. mining Co 1 aims to be (of ,an,'" U$ ~ . It \·:as thet"efore ueces­
$.ao:y thtl:t tbey eell the (';l'."'ude felC:sp~u.· t, purcnasars 
who o'"med v.d. lls of t ltud:( ;0\:\10':'1:' teCiJ ld mali.a art'ane~t:lentG 
foJ;' ·havi't18 it st'O'.Jnd. lin lll':a~~t custoo.er fot' this 

. pa-rticular class of felJGS;£l'C iI-rue the Flyr t Silica & Spar 
CO:::'lpany, of .Lo$ Ang;e La:.s, ';i.bov ,il'; t'·efet:rcd to ., which op­
erated a f.)t'1ncllns · nli.Ll lc.noe:o by it f 'rcn1 tlnotne'C cot'por­
atlon . j)\l t'iLlg 1929 1:;J1: 1~}30,. t.bia ccmpa\'lJ fail(:d. leaving, 
..na we have stated 4b.~ve, ,n (~o'cr.ni-:,~c t'abJ.e :1 ndcbtedness 
to d~£eadO<J.nts for feldsqac If.\l.,::,cady !'Ut'ch.13£ied, and ~las • . 

. of course no longe t' ln :th:,n »'l..,'(het . It · also $pp~ars that 
t., Cl:(;S w~s in Soutb~'tjl C ,lJ.lfo~::da. b. ltll:'ge falds-pat" d~­
posi t near Campo ~ihil!:b had th~?:ec.n a gl:indins mill of 
ie .... ge eapaci t.y, and 1Jhi,~h c.c;C(~ into pl':eduction ahortly 
I:;lcfol.'e defonrlan ts took ~)Vf~r the: lease .. It is rea~onable 
'to suppoti-a t hst t his .feld ;5p~;r U,~ ~"j in clol3E.; cc::.:p-etitic;l with 
that prooiJced from th~ Jttf;'J~':pl(m eleims t fol." the yeer 1')23 
OhO'ilIS a drop of nearly 30 P(~t" CQ'"lt , in tlH'J a~O'..tn t o'f 
ftf:lcl[;par shlPPE';:dfl."O':n t he ,:lal::~g eve:- that of 1927, WaSil 
"" ·"~) "' "~ (-·":·'" l'''' ·tl .""" C""IlMC i"'" OJ '/.I'~ ... <'l~' Y·'a W "v"'ilpble "'nl~ in '""'~!. ......... , ... ~J .... ' :I iiGi~ ..,.r,;/ ~ .. ... \,.;;.~t"4_'" \.( .j ~ . .. ... ~" 

its crude fon.n . But tbuprin~~ip,~, l reason 'i.u~'ged by d~ ... 
f0ud.snt fot' the trem"mdf);.:if) c.rop lrn the ~cunt of feld-spel:' 
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shippe d is tha sen()3:ral tr:.asi~le$$ (1apresston which COtl:­
m~oced in the yeat' 192~ 8.nd h.tlS contitlU~ :d eV(ft~ since . 
Tilio dept·e~sj.on is so ·i(lot.ot:lo;J$ cod '\ddN;p~eed that 
evsn this court ctmnot l:wl~l\ takirJZ judi(:ial notice there .... 
of' , thourY-' its e:a.t-£nt Vtl1:l..(Hl in c1if£e~ent localities . 
As to how thi.s af£(~ct:ed i:bo f31d£p19,r =al'l ... et wa have. the 
statom<&nt: of ·plaintiff 9 a chi~t c::r.pcrt· t~U:ness , Dr . It;al. 
1nov$~k.l 11 t)OO testified chnt: the 'VJitl£bi1.1P;Ot\ Iron \>:orks , 
of whicb he ItlaS ,;hl,eft:hcmist, was. USin:ii les$ tban 25 
per cent of the .mr.O:Jot 01: ::e.ldsput· at ·tht tin'1~ of the 
tt:ial ~.,hich it \I.~as l.iei·~jjB in the i,nllU,Y dt·~y$ of l 'i27 and 
1928. 

'I •••• ]): .also_~£E.1_~t:!.!I£:':..!:E.U£'LV.EOnY..2~ d~f~pd ~nt :! 
t ..... it.nr:ssos thnt £:hcv :1'.fll ,'l;~ (~~NHV t't::'ciaO::lllb l If! e£fo't't to .............. . .. _a_ _. 3 • . ,~, -...- ......... ~-",:~~""'. _______ ";"-M~ __ ..-o-........... 
3e11 ell t.he t eld&'; tn .... d"-:,j c')ulCl ... but W~ .~ ui.labJ.e to 

• - ............ - .. g .. ~ • I> .~-"""~~' __ """'~~ •• 1M, __ • _ .. 

s~::-ut"~ .... ot:'d(n:~ .fo~EL~!..~£' £l:~....!I~!1t It.£~ ?a~~l_':?f~ . 
ltJe thinle. t hat vJt"lll.e tb! ' .. uie .:l,bCfViJ? stat<; d 'cequires that ' 
the lessee of a min1ng 4!11..U:x~ \4ho haa sgt'eed t.o pay 

. ·royaltlee on the grl!)SS pro<hJi;! t: should u~e very reaSO':{l­
able effOl:t· to prod:;:ce ~md al,d .l ~.S much ore at,) is 1'oa­
siblE!, \;Thon thc-rc i :sa t.1;:: r:.p<:"::~1ry dcp-::es£ion in the 
value of · the ore pr~'du ';;(!d ~ :!:~~_lill~ ~ not reS?i!!!! 
to ext-relet ot'O ata lo:w 1'~ :r ;·.ly eo that t:he .l..essot' 'm'l'lJ' 

J if ._~r ) ....... ~ ____ ........... ~_ .... _iIl. ..... ~ 

b3ve t'oy.cltie:s th~r.I~o:tl .. O • . L .klli.co Coal Co . v. 
... • ....t 'III , ........ _ 

Parks fit aL, 46 K/. r.j74 11 1{~3 s. ~J . 22; Coio't'ado Fu\~l 
lit. Iron Co . · v . pryo·r . 2J Colo. 5'~O , 47 P. 51 . ·~!hat 
the rulo might b~, ~~he ;;(.; it walt! evicent that the lessee 
could never mine at a :':'j!:'c:U::; n:::.ed. not b£: cons1de~ed . 
Thf;l:'e is sufficient ev:L{It: nce ft':J~. which the t't'ial 
cou-t co Id have fOl!n d J en \-M Ton-1St as!rulI~ it did , tb·1,t 
da .L:'::2'::!.snt , under thit (l :.t'CU;'"cJJe£:.'!!.l¢CS {ndsting during the 
pe::icd ·dut'ing tV'h1ch a (k:£c.;].1 -:: im cl~:tined; did use 
Ct..,e dilie£. lCe. in itl~ . o ;)(:;r:l ttOt!s. Should it appear 
at a later tima, or un!.k; ~ d.i ff.0l"cmt cit"c~,t:lstQncesJ 
cl1at it waG not so Pt'ocE!cding~ lZba judem;5:ot .in this 
case t('ould, of COtlt':H~. bri :::~o bil't to a subsequent 
.s~ tion to ~8.ncel tb~~ l(~arie . u 

mind that t he lessees 'be,:e .pnicl $5,000 . 00 for ,the Iron Ch...lDcellc-r' 

, claim in wbicb the main deposit e~~iJat$ ilind also located 16 addit-1on-

t~ougb · 1nd.~e4 fo~ the leoGo~ to benefit!£!! ~f ore is rE(~i~ed. 

Plab1tiff · s statlD ' t he llUt'POg{! of mentioning implied co,,-ensnta 

of · dilig"ncc ::$ "to get ~he cll&at~ under ~bi'f.:b a specifii.; ~ tc 1n-

ation clauot;. chould be r 1"Ll,l'ld. nIf til 9 be so the Kingman (:ase is 

- 12-
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, lesse.e ,bas now develop~d ,4 i.llill it t e:~ie'\i~z Huitable for grindillS 
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. the c;;e to sU?""ily ~hiit, a:a.rlt.$ t: • 'to CIo!.C lsre. tlHl lea&~ ten:inated on 

19). 

b~sis of a highly tll:cbni<':i;tl cont:txuctlQll of 'W11.er.: i 

Diligence ir~ min1n:l~ 

11Tbc carlia:"""&n.rlO ,t.~i:.ion in 60 AtR tndica.ted that 
tlc-.:'w courts h SVd :~~d.d t,~v:!.t the l:cr.)lied obli:Sation 
of a leL;sea or £'r ~n ;"tiO t,n t.;~·;<.':.r(; 1.$0 't'c.ason.ebl~ (1111- ' 
~·c::n.", u it the. <h:vel,Y).:'.,m:H,: ~ .,~i! c;.)cl~::1~.ion of the ..... ... 
p1:'e_1 ' $~a fo-r 'rr. ,tm:u:-,,::i. G m&y c:!:!.Hte. t(.) (2~~lst if the 
:::.~ .. ::;:~':0t ccnditio.::-a, :f()'~'C.'hi!! !;ti.:Hl?:eltl to b-a t:aillf;d a-re 
~.o.lct hal: no s~lle ,-o..:l1.d· .t.ekti: place. Li er case · 
':~~li~S with this z~'.lbjo~f.: .~lr;o t.ai~~ t~ is vie"', _ n 

11!4t tbe uni~t(J :rt'u.pt.(;.d t:ight..$ of th $ Lees~a t.~ t:he: 
,. ,~.f>o ,..,!~ t"ln A ,,,r"'\ ,,· .~'I·l ~ ""'_':' '''''i ~n '''' "no fo .... ·".,w·'.' .... r ;so. ~ L. .~ .... 1,··· t'" " .... ".~. ' v_ "J,,""" Vc""w,.J .. tJJ ..... , .t If· .... ,,..~ ·.., ....... ".I ~ .. v ..,.t~~t... - ........ - ... i..l..., .. (1 "f ~ 

and privilegGs be:t'ei'~ f'l..'vv2 .. d·~d for, ~ball contirltJo 

- 13 .. 
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un~l.lsp~nded J lnot·.vl .. t:htliCf\.!,"A(H .. r,ig any C outt'ovet'$Y or: 
dlsalgt'C$ment b~t· ·1(~'::n C:'Q FG't' tics t O'rGlt:Q res ... 
l'c\;!t1nt~ the 8 iS;:r~~ .?l:')Vi · \~ ,:i t.hat tbe L~s sef.\! shall 
dul.)' pay , all ;r-oy::tlty wbic~ may accrue on ship;:g1:nts 
cnnd mi..nir.r.um t'()ya U:;' at c.:il'u ti~3' O't, tL.""'tG$ and '1':1 
t he ma-noer ut:tpu J~.!!t.t.:c\ 1n ~nd bJ t~is lelOi&ie . 

of th~ rights of t ba pal:f.:ios 'i$ ~l '!:'~Hnedy the lesso1:' bas :lpecif!.cally 

.. " ag-reod not to seo~t . 

that; t!e burden ot. ?roo~; it. on t he. 1~3~cr i tllat a lel1se ~bol.tld be 

Qc~ied . 

Go'PY of fot'egoins. 
r~ceive6 thi.s 

. d .r..y of . » 
l ;·'l('; -" ... - - . -,- - --:;; 0' .... 

$'&1e1.1 &: ~Jiloer 
By 
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IN THE SUPERIOR COURT OF TIlE STATE OF APJZONA 

IN AND FOR THE COUNTY OF YAVAPAI 

E. RAY C01IDEN AND RUTH REED' 
COWDEN, his wife , 

Plaintiffs, 

vs . 
.. 

ELWOOD WRlffilT , et aI , 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------~----------) 

· 'Purpose of HC~lOranduDl : 

.Jo. 25571 

PLAINT IFFS ' J.1E~fORAND1J}f 
IN SUPPORT OF 
INJUNC~IVE RELIEF 

In this Court's closing re marks to counsel on 

Tuesday aftci"noon, November 20th, 1962 t.:1 Court indi-

· cated ' that . the ultimate question here irivolved lVG....,J 

whether or not a lease bebJ"een the COl'1dens and the de fen..; 

dants Ttlas presently 'in existence . The Co'urt further in ... 

dica ted ·this would depend upon the meaning Qf "mine, n 

"toniine ft etc . as used in the lease contract 'betl·,~en the 

. parties . And, flnallyand specifically, on 'Nhether the 

removal of are (which has been blasted from the mine 

itself) to a stockpile on the premises constitutes mining 

\'1i thin the te'rms of that contract and the law applicable 

· thereto . 

The Court indicated it neither needed nor desired 

an extertded review of the facts . 

It is the purpose of this memorandum to c omply . 



.c. ,. - , .. T 

strictly with the Coutt's request, and because of this 

and of the limitation of time made necessary by the 

exigencies of the case, co~011ary matters will be · 

ignored. 

Plaintiffs' Theory of the Case: 

Briefly stated, plaintiffs! ultiraate theory of. 

the case is that the 1e~se has terminated for the 

fai~ ~e of·defendants to nine the property in question 

for a period of six successive months (lV'i thin tle p\..tr-

viet1 of Article I of the lease) during the period from 

October 1, 1961 to 2Iay 18 9 1962. 

This theory is based upon plaintiffs' conviction 

that. both the law and facts support ·~:1 e following con-

.. elusions, and no other: 

(1) The phr~sa " ••• fai1 to Qina • • • for a 

pe riod of six (6) successive months ••• " as used in the 

t~rm'nation clause of the lease (Article I) must be 

constl:'" led in such a way as to be consis"cant wi 4h the re­

mainder of tho document, so as to give effect to the 

intentions of the pal"'ties. 

(2) Giving it such construction, the cpn­

elusion is utterly inescapable t: at this is a production 

lease, contemplating the payment of royalties as the 

p' i ncipal compensation to the landlord . 

(3) . As such" the phl:'"ase in question relates 

.... 0 ex"'-racting ore fro m i ts natur~~ environment. 

(4) And the facts al:'"e undisputed that 

during the period in question, no ore was extracted. 
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Facts 

The only factual disp~te existing in this record 

is de minimus, if, indeed, it exists at all; 

The contention was half -heartedly made during ' 

the hearing that in loading the approximately 400 tons 

or' 25 truckloads and h,auling it from t'16 mine where it 

had been previously blasted ,on the one day of work in 

question, some small portion thereof, incidentally and 

ur.intentionally, roi gil t have been actually freed from , 

its natural enviro'llment • . It is to be noted, however, 

'that this is contral"J to ~fr . Wri ~:l ''''' s Deposi tion at 

page 65 thereof read in~o the ['acord at trial; contra!."y 

to Kr . ~'lright's letter to Hr . COivden of April 3, 1962 

w'hich appears as defendantst Exhibit J, and contrary to 

11" . Tognoni's letter to '[,L"'k lfilr.le r dated :r>Iay 28, 1962 

l'1hich appears as defendan"'s' Exhibi t }i . 

O'cher than this, it is clear that Hr . Wright's 

total acti vi ties on the pre ,.i5es during "'he . period in 

question l\fOre conducted on that ene day late in Ja r ch 

and, ill his mom "VlOrds, l-rere as follows (Wrigh t Deposi tion, 

page 65, read into, the record): 

"I Hon t up and stockpiled approximately 
400 tons or 25 truckloads of iron ore 
from the pi t into t he stockpile on the 
Cowden pL"ope r .... y. " 

or, in 1-fr~ l~ 'righ tt s 1'Jords in his letter to Mr . Cowden 

dated April 3, 1962 (Exhibit J): 

"I did not i ntend on stockpiling tho are 
from the Iron Chancellor claim until l'le 
had discussed the overall situation . 
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However, I felt I'd better do this as 
you ~..;rCl'u not availo.ble. I stockpiled 
appr·oxltl.$.tely 400 tons of mine run ore 
0 ":1 your pt'Opoi"ty a10.1:;s1d8 the 'other 
stockoiles. 'i'h is was the ore I mincci-3} 
last septemb:,H'. I h<:ld two minet's, a 
.truck,and loader on the property 
Sunday, 1-Iarch 25, 1962 • . We Hor!md all 
that day and 1"cf1oved from the Iron ' . 
Chancellor r'oadside face to t'16 stockpile, 
25 full tl"t.lckloacts . n (Emphasis supplied . ) 

*(The defendant's usc of the word "mined " 
in this cont~xt is, at the very least, 
int~r-osting "\vi th respect to his undor­
""J"'!-:1r11 n::: 0 '(;>' iJos ntr.-.-,q'; n r:! ) v\,;c;.i u. ~ l...:,) J. L ' vQ.. ..... _ a. 

of Kay 23, 1962 (defen1ants' E/ ibi t if) : 

"].lARCH, 1962 
'. ',' 

f11. ' Cleaned tip " its and stockpiled 
25 ti"uc l~l oaci s of oro o.n property 
( /10 0 to ns) . 

*(In a previous po~tion of this letter 
It-rhe r';;;in 1-:1"' . Tognol i is t"C 1a ting t01e acti vi ­
ties of h is cliont ';::L t~1 l:'espec J

- to t h e 
months of At~Gl-1St 2.n:, .:';ey"te :'lbei", priol" to 
the period in qucS'~i O:1 , t hor'c again appears ' 
an intc:"'cs ti!lC; sel1tG~i.CO l·!l-ich reads: 
"2 . :Uned ,100 to r~s o~ o~e left stockpiled 
in thopt. n (Emphasis s upplied.) 

Con~truction of flC Lease Provisio~s: 

Even the defendants '\\'i11 not de'ny, a nd this Court 

needs no c'- 1:a t1011 of uU"-h ori ty fot" , the proposi,tiol1 

that a parti'cular ' i'JOrd at' phrase in an agL"eement, if 

ambig:..~oUS f will be construed to relate sensibly with 

the re mainder of the docum.$nt so as to gi va effect to 

the obvious. intention of the parties. ~vi th t.1is in 

mind, He call the fo 110'Vling to the attention of the Cour t : 
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(1) The last t wo lines of Article I, page '1, 

of t he Lease and Al~ticleV of t he Lease, 'N'len read to­

gether, use · the phr'ase "mini 11g ope rations t7 to mean 

those acti vi ties of lessee wh l ch are to occur arte r 

lessee has had a preliminary exploratory period (60 days 

', 'Nere provided ~-, 13 months 'i-Jere permitted by the landlord) . 

During the preliminary explora,!-ory period, lessee is to 

drill the area until he is satisfied " ••• with the nature, 

grade a nd exten~ of the are body •• ~n. Only then, and 

at lessee's option, doe s he " ••• en t e r upon the perform­

ance of this lease a nd explol"at" 011 , mi ni ng and removing 

of the ore body ••• " 

In ·this contey t the only definition 

that could be 'nscr'ibed to ~ning operat~~ is explora­

tion (other than prelimi l1al""Y), !:lilting a nd removing. 

And the only definition ' ~~at c ould be ascribed to 

n1." ning is something othe r tha. ei t her exploi"ai:ion or 

removal; namely: extra ct ion of ore.- }Tei ther rut r -e ting 

act! vi ties, phone calls or stockpiling l'lOUld fit . 

(2) Arti~le II of t he lease, being the 

purpose clauso, makes it clear that 

(a) " r:line a nd r e move u is synonymous 

w·th "extract and rer:1ovef: (see 

the first sentence) . Therefore~ 

"mine" is obviously synonymous 

1'1i th flextract, nand 

(b) . Related activities (activitie~ other 

than but related to extract or remove) 

are not included in either of these 
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words. , Instead, related activi -

ties arc combined in n '; •• a11 , ', 

thin .-:;s r08.sonably neces~"'!ry ~ ... ' 

to •• '. ext ~act and rel~love . 1t 

Here again, the 'purpose clause of the 

lease would not pe'i:'mi t includ~ng letters, visits or 

stoclcpiling wi thin the synonymous lvords, tlmine" ' or 
,"extract . " This article uses these words so many times 

,and so "clearly that p1aint A ffs' best evidence is the 

entire provision co ncarned . 

(3) Article III of the Lease says in part : 

flI.,esseo sha.l1 h:we th e righ t to strip 
and cave the s urface of s~id demised 
D~emises and sin! shafts and do all 
-so UC'~ 0"'" "" " ~"- • . ~ .-,' ~ '~s f"""- r h.." "'e"son 11 t. .. ! C.L U . .i. ...... "lv, t.... .. : J.c.~ j 1..I V 1. ~ ~-

ably necessary or co nvenient in its 
op(H'a-cion . " (Emphasis suppli0C:I~ 

This aGain undz sco re s that even such 

,activities as are closely r elated to e~traction (stripping 

and caving) a1"e d:i,scuss ~d separately fro m the mining 

opera tion.' ' Late r i _n t be saGle Ar-t iclc, dumping is also 

separate y discussed. 

Such ~estricte d and careful use does 

not 'permit the broad interpretation contended for by 

defendants~ 

(4) The first sente nce of Article V malces 

it clca~ that lesseefs duty to protect unpatented mining 

claims (as described in Article IV) is not a part of 
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"mining operations ~ Ii, This is but another example of .the 

, restrictive use of the phrase ~ 

(5) ArticlQ VI in requiring lessee to act 

in a workmanlilce manner and 'N! thout undue waste and injury ~ 

makes this requirement applicable both t~ lessees' 

, "mining operationsn and to " ••• all other things and acts 

done and performed by it pursuant to its performanoe 

of this lease , agree ment ••• It • (Emphasis supplied.) 

If "mining operations" haq the all",,:, 

inclusive meaning co ntended for- by de f.'endants, there 

,-muld be no n ••• other things and ac ts ••• u to be referenced" 

(6 ) Article VII of the lease discusses the 

event of desh'uctiol1 of a wa te 1" well t1 ••• through mining, 

?pera tions of lessee ••• il • ( Enphasis supplied.) 

, Again, in this context, marketing' 

activities simply '!V'O tdd no t fi t. 

(7) Articl~ VIII i n di scussing royalties 

refe"s to " •.• ores m.ined and shipped or otherpise re­

moved frqm the demised premises" ; to fr-cigh t rates wi th 

r espect to u ••• ores to be mi ned and r-e l11oved ••• ft; to a 
(. 

royalty adjl,lstment in the eve nt of a change in freight 

r-ates 'Nith respect to "." •• or'~ mined and removed 'by the ' , 

ope! pit method of\miningn ; to no royalty adjustment for 

fr-eight rate changes 'l'lith respect to If ••• underground 

ni ning operations as distinguished from open pit mining 

opera "-ions." 
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Next, Article VIII discusses record 

, keeping ,wi th r'espect to " ••• ores and othek'" materials 

removed ,from the . ~ . premises" ••. If (to help the landlord 

confirm the royalty payments) . 

And fipally, Article VIII discusses 

still another event occasioning a royalty adjustment 

being " ••• if Lessee shall mine and ship from the de-

mised premises ores having a conten t of natural iron 

in excess of 5l- 1/2% ••• n . 

, In all of these contexts, any but the 

strict inte r'p 'etation of t he lcey Hords lolOUld, re nder th e 

provisions senseless. 

(3) Article IX and XIII when l"'ead together 

clearly cO'ltcmplate mOi:1~hly royalties. , To secure a 

royal"·y, ore must be ' n ••• n ! ned al:d shipped Ok'" oth e5:"~""ise ' 

removed ••• n wi thin t he purviel" of A:" i:ic,le VIII . 

, Thii provision further reinforces the 

'TI!caning contended for by plainti:fs of both the pu!".[)ose 

clause (Article II) a nd the t er'mination provi sion 

(Article I) . 

(9) Article XV ( rJ.echanics liens, etc.) 

i"'efel:'s to pro tecting landlord with respect to the same 

in re:::;ard to if ••• all iron ore or othor ores or the con:'" 

cent~ate s mined ~nd produced therefrom and not sold and 

d is~osed of indue course of business or shipped there-

from ••• V1 

The verb umined" refers to the ores, 
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and "produced therefrom» ' refers to the concentrates . 

It is cleat' . tile par-ties did not even consider the pro ­

··cess required to produce concentrates ris a part of 

mining. Article IX referring separately to inspection 

pt"ivilegcs in " ••• concentrating plants for the treatment 

of ores ••• " i s of a like thrust . 

(10) Article XXIV (assigning and subletting) 

uses the phrase n ••• to Hork the mine or mines • •• It 

synonymously wi th H •• ·.for the purpose of mining .... " 

The Hri .toel' apologizes fo!:'" the rather extended 

consideration 0" the langLlage OJ: the lease provisions . 

Hm'lever",. t he best (and at l.mv? the only) way to determine· 

what pat'tics mean in " contrnct 1s to see I\'hat they say. 

And, if there is any dO!.1bt as to tbe sense in 1ih ich ' 

they use g1 ven~'lOrds, an inspection 0 the Ttlay in which 

they use those Hords or theil" derivatives , el,sewhere in 

the , same agreement beCOf.les Gri tical . Tevis v. Ryan , 

loa P . 461, 13 Ariz. 120, r9hearing den. 114 P . 557, 

l3 ,Ariz . 282, affd 3 4 s. ct . 481, 233 U. S . 273 , 58 L. Ed 

597; ~erlin v . T0l'1nsend,'76 Ariz . ~91, 261 P . 2d 1003; 

Emplo,ye t"'s Liab . Assur. cor:Q . v. Lunt , 82 Ariz . 320 , 

, 313 ' ' p~ 2d 393 . 

It must be apparent t hat in the lease agreement 

in question, the verb 9~mine" and -1 ts variations are not 

used, to includ~ stripping, caving , l"e moval, milling, 

concel1trating, shipping, exploration, assessmellt wo rk, 

dumpil'fg or any of the other on-site activi ties related 
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to ore extr-action . Even- the-mor'e so, it is not used to 

relate to: off- si te activi ties st~ch as marketing, final1c -

ing atter.rpts, or othan-Jise ~ The agreement can only rualte 

sense if this verb and its variations al:"e used to mean 

or be synOl1ymoLls 'Vli th extraction~ And, significantly, 

in the purpose clause (Article II), limine" and "extract" 

at's so used . 

It i'Till be interesting to see if defendants can 

find even a single use of this verb or its derivati ves 

,in thi s agreem.ent in 1-lhich CO!:l"!On sense 't'lOuld r-equi 1"e 

a defini tion b~oad enou gh to encompass li1arI~e ting and 

financing attec~ts~ or e~an one day's haulinc of ore . 

The w't"i'ter could not . 

Defin! tio ns": 

In looking f01" author-itative defini tions , the 

s t arting ~lace is , of course, lobster . 

~Intransitivo: 1. To dig a mine; to 
go t or'e? ' l:1et~ Is, coal, 01' precious 
stones, out of the earth; to wor'cC in 
a mine . 

1f1'ransi ti ve 
x:r..x 

xxx 

fl3. To got (a natui:"c:.l - consti tuent such 
as or~, metal 0r hydrocarbons) from the 
barth by digging, ;:'las"i:ing, etc . 

"4 . To dig into? for ore or metal" 

( ;vebstel:'" S . International Dictionary t 
~econd ~d t~on Unabr~agedJ 

The next place to look for ~efinitions is probably 

in the standard dictionar· as of t~1 a mining industry . 
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n:aning ' includes stu"facG opcn"atiol1s , 
,o..n qmuTYHlt; in o'9on cuts and the 't'lOrkino 
of plac~rs. as woll as underg~ound work . 
In a, gi von mineral dl?posi t, mining opor'a­
tions mny be diviued into 4 stages: 

"Prospecting, or the search fo_ 
minel-,;als • . 

"Exploration , 'or' the lmrl.: cf e"rplot'in~ 
a inincr'al dopos! t 1-::1en found . It is undcl:"'­
tD.:c'~n to cain Imm'llcci [;G of the sizQ, shape , 

"t" '-' .. ,' d 1 .p POSi lon, Ctlo.l':lCto i. .. ..LS·£lCS, an-- va uc 0 .... 
't:~e dopos' t ~ 

n~cvcl01)::;Ci1t, 0:''' ti1C dL'iving of open­
inGs to ~~d in a p~oved C090si t, fo~ min ing 
~nd h2~Cli~g the product oconomically . 

n' ."')1,.....· • ...... tl.·O· ( "'1 '1 "., ,; .~ ".) 0 ..... ·:.'1 .... ' l,TO".1- of _~ ___ .L.u.J... ~c.", J, .. .. ,.1:..),"'..:...,. ..... , .. t..1..., ... ~" . '" 

C ·r+p:-lc.':.·j '1'" -:'11"" ,'1" n"\"'?'!---
.f .. ....... \,. .... l.o ........ 1.....J \.0 1."" • • , .. _'o".;~'-I,._. 

n''''· -, '7' f'\ tn .. ··71 <:' ")""" l'0f"'U·1 1 0 ~"e(~(: ~. _-I t 1.' S _L1 "V- ""Ji, ..... <C} ~'t. ... ~ __ 0_ ~ t..Jv-- - t'! .. 

0 ""':'0'" ('~ { ' fl.' Cu·.J. ·r·O (1'; c> -~ "'-""1" <,~rl 1-,""'':'.,,10''''1 'n''''o~ -~. \.0 &.; J. .... _ _ . L \.# • ~ :- c.:t .... .r... .. _ l:;,~. :;'IJ. ~ t.J,-," t. V" _ v.... .. t. ~ 

r;ect!.!1C ~l~d C}~10?·~t:1.0~'1., OL~ DO"C"'!OCn G:~)lor-a­
tion and dev81o?;,~nt, as t~e difforcn~ kind s 
orr:- ~'-IO;"l" l'nso'1c:'1';'\"r c',,,, ,,;,,, : '-' ''-1.0 0'1"0 ':"l,:,,/O'l-h,:>'"'' \ . .... . 40,...·_;..1 ...... __ I-A. .•• __ _ <olIO ..1._ "" .. 1,'; .. " ...... 11:, 

2:1 ~:"'bi tr~ ry d 1ffo i~onti2. ti on to-c'l·;'oen thel~l 
in uGunlly establishod at ~ ~iVCll property. 
Co~fusion also,a~~sos t6cn t~b tcr~s are 
0:': 'Ce;,;.ded to doscri be ope ~'2 tior.3 on a 1n'ope rty 
containing sevc~:'al o~""ebodies e In S~lC:l c0-8as , 
~):.~oS'pGCtil1g for' nc':] ol"or:odics is a part of 
e.:~plor-a tion . In ce L"taiil ' r1hle ~ al doposi ts , 
Pl"osp~?tinG <.1?c1 ~::plor'~ '< 0:1 ?ore ~10 c ~n one 
0]~1"'a1:l0n by DO~~!.i12; us l.fl tno d1S~Om1.nated 
lcc..d O1"'es of S ~ ::0 ~ and '11 those :'~esabi 
i~on ores and gale placo~~ t~at a~e mined 
1)y open:--cLt'C methods. ~I (~ ':lpi1asis su'pplied . ) 

Peele makes, i'" clour t la''; ll r;li:1ing" can be used 

in tho broad sense or the nnt"t':)-;? senso . Further', tha t 

"'t1i1en used in the mH'rOi'l sense it ne:::L:'S extraction of 

b,re. 

, by Alhol .. t 1 • Fay , ,published by tbe Uni ted states Bt-H"cau 

of , .. .li "les (Haal1 ington C-over'i1!nGi.1t Pi'inting 0 ... fice ~ Bulletin 

95 )~ Hobster's first definition (Intt'ansitive) set forth 

above is a.dopted as t he only definition of "nline" as a 
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: ' ' VEl rob (see pago ,437) . fl Kiningtl , at puge 44.2 is deseri bod 

as 

"l!inirig. 1. .!~ct or busIness 0 ,0 ma dug 
mines or Norl·ing thGr.:J. OiotsteF:') . Th e processes 
by lhich , useful n;.incrals arc obtained from the 
earth's c rust, i~c luding not only under~round 
e ~:cava..t.ions bu t also opon ~70rld.ngs; i t also 
i ncludes both t..mdorgt"otmd and s urface dcpos! ts 
(Bui'''dich: v. Ili 110n, 144 Fed . Rcpt . , p . 739) 

Here ' it appoars t hat the U''li ted states Bureau of 

}lines adopts 'be 51: 1:'ict extraction def · ni tion for both 

of lanes Bulle 'in 41D <'1 .;3 9), no c1cfni 'Cion of mine Of' 

r.lining . s found . HOl,rcvel."'~ at page 3 thereof t.1 e defini -

tions of "stop · ng," "U~~o~ground Transportation» and 

theo 'y 0 (' mini~1g us s;ynonynous with s 'i:oping o it' extrac-

1:ion,· but also tIle se pa~'<:l.'::ion of tho l1au1Llg-away function 

as "mucking . 1t 

"Stop ing.--T:1C · act of excavating ore by 
~e2ns of horizontal, ve~ticQl, or inclin6d 
1vorl"· ngs in vclr:s 01." l2.r',:so it"i"Ggular bodies of 
oro, or by rooms i~ f lat tabular deposits, 
and also the mining of are by caving ncthods. 
It cove r's the brc~:.:dn~ 2nd !:'Dn1oval of 01"'0 from 
underg!."ottndopel1in~s c;:C0 'P ··· those driven fOi" 
oxplol"ation 2.nd dcvelop::::e l. t. In l'i!D,ny of the 
infot":mii ol1 clrcnlnrs t1PCl1 w~1ich t[ is DuITe-Hn 
• h -~...: ... -~-.:..--. ---
1.8 :::<:4SCU -ene to r'r";! ';:':21.r.i : . f; 'l'JaS ESOQ synonyr,lOL1s1y 
'N1 ttl rSfO'pmY-aEd1.~o·n so used "~n pract~ce:-- '. ...... - . 

UUndcrground mransportation.--The trans ­
po~."tin g of arc, roel:, men , 1:1atet'ials, and 
supplies through s1 afts and haulage'Nays, i nclud­
ing the loading of ore or rock in~o ca rs and 
carrying 'it to the s urface . 

"IIucking. --Hand or mechanical shoveling and 
power scraping of ore and rock. Because the 
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term covers both shovel"ng and power scrapin:g and 
be~at1se it has become thorouzhly established in 
mining. parlanco through universal use, it is 
employed fL"ecly har'e in this sense, even t hough 
its dictionary meaning is something quite 
different." (En~hasiG s~pplied.) 

In Amer'iean }lining LaN, A .. H . Ricl<:etts (1943), 

no defini "cion 0.1:' "r:1i11G V~ as ave rb is found,. But in 

" Volume I at page 27; are the following definitions of 

f'I}rining" and nUiniu3 and ]lilling": 

ftc iIII. }Ilning 

UTh e word 'mining' includes placer mines in 
\~hich the l'wrkings are open9 and hence the 
question lVhethol" an enterprise is mining or not 
can not be determined by an ip-quiry as to whether 
the workings are opon or underground . 

ffCrx:. Mining and }r"11ing 

t t~ining and mil1i ~g' would seem to be, 
taken '(ogetha!:", o no industl"'Y, hav'ng for its 
objcc"- 'to obtain pos:::lOosio'1 of ma ter'ial prod ­
ucts in the state in lrhich they 11)'01"e fash.': oned 
by ~3tu~e.q M"ning the process of extracting 
fl.~om the eai:'t~l ';) i.'Oli:'':. ·0;:'0? l70U2..G SCC1:1 '0--
15'G'.'cne l'l0s"'fS'"t0p in "1:113 pr'ocess, niITli' g or 
-l"'C uc' n::; tile se-co'ld "D 'LOI', 'CO ';'!i"': tho furthet' 
sep2rating of tho matol."ials found together, the 
ono fron the other, and cxtractina from the 
nass the particular p!:'odu.ct desired. tl (Emphasis 
supplied.) 

Again , a definition synonynous with extraction is 

' embraced. 

'ItlZ'l1ing this time to s"i2.:1G2.t"d encyclopedias, ~ 'le 

find t he fi1"st paragraph in the :Jncyclopcdia B "ittanica' s 

comprehensive article on rr.ininO' (Vol. 15, 1956 Edition 

' at page, 542) , t"eads ,as fol1m1s: ' 

"The winni~g of ~eta_s and their ores from 
t he g:. ... ou~d" l:1e-caIsin 1ri'ei rp Ui:'O statcanc-arsO' 
r:lec'lan~cally and c lG111ically combined "N'i th other 
substances , ' Qccur allover the earthts surface. 
These deposits of metals and metal, ores vary in 
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extent soC metal content a~d in their dcpth under 
the s u r-fac,c of the Zl'ot1nd , 'Htlich gi VGS risc to 
diffcL"cn't me t h ods .of l'ai11il!:=, . The broad classi ­
fication of t he se tile t L1 oct G , ~'!hic:1 is used by the 
Anerican ',Insti t ute of . Hining nnd .{e tal1l.lrgical 
Engineers, divides no tallifcrous mining into two 
m~in fields; open-cu t ~ining and ulde~ground 
mining . " (En:phasis s upplicd . ) 

In the beginning of t he ne .. d pa~'aGraph devoted to 

a ' descrip~ion of open- cut ni ning , t he Brit~anica editors 

wake 'it clear that even removal of over~burden is not 

t he mining of ore . 

bThe ~o~~ing of frotalliferous deposits 
1dlich ei t" er outC1"00, a t tI:c s:...!rfacG of the ground 
or o.t ... c cove ' cd by a - 3:1<.1 _ :'-0";'1 ovo: btu"dcn or capping 
which must be r'oi1loved boforo t 1:o o~c can be 
mined . If (Er.lphos '" s supp .... Te"G. ) 

lI m-lever , the 

page 173, 1 9 58 Edi tien) 8"10 ;ld gi '~e a 1i ttle (but n .'. 

much) co m.fort to defcndants. I n I'his roc gard , the 

Arne ieana cdi to~s recoghi z8 that a bpo3.C dcfini tion doe s 

exist . Happi~y , they do ' no'" attC tl)"C to r:isapply it . 

Il:!ining, the r01::oval ,of vz,luable mineral 
products from t he e&r~h . t~ ile in iLs na rrower 
sense mining includes only t he actual ope~ations 
of releasing th e mi~cral from its surroundings 
and raising it to the SU~fDCC, the b~oad field of 

'min'- i1g encompasses a ~ 1 P:"OCOdUl."'8S "'i"om the search 
for the deposit th~O~~l the delinea tion and 
exploi tation to the treat8Qn~ of thc product, 
on t he surface of t he eartj, until it is in such 
physicaL co ndition o r deG~ec of puri ty t hat it 
Fay comeand 'a sui tablc r.la~~ke t price . V1 

cout' ts 9 , too, have uniformly used the l'lOrd "mininglt 

,as synony;.;w:,:s 'Hi th extraction. 

1:1 Ir:. ~:e Grent Hostc r'u Pe 'cr'oleuyu CorpOr'ution (j) . C. Cal . ) 

16 F . Su:pp . , 2 47" 249 ~ 'Judge Yank~'JicI1 , in inte rpre ting a 
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statuto. requiring the recordinO' of conditional sales 
contra.cts of : minil'lg equipment and holding i t applicable 
to oil 1'1011 drilling equipnent, says : 

nEy common usaGe, the lvord 'mining' has thus ceescd to be confinod to the exti."'actiol1 by excavation from t.le earth of metals and solid minerals . It is now applied to the extrac~ion from the . eal."th of all s ubstances Wilich are classified geologically as minerals . " 

An early Oregon case, Escott v. Crescent Coal & --Navigation C? , 56 Ore . 190 1 lOG P. 452, 453 , construing 
. ~ miner:s labor lien statute? states: 

"The form of coal obtained from the strata of thoeart:1 is a cnrbonaceous mineral subs'cance, c'omnonly know'n as mineral coal, and the procurec3=t thereof, by digging , in the earth, is ter::1cd ' m.ining' . 27 eyc . 532" 

In -932, in consi~erincr the application of certain 
ta.:os to a gravel 'pi t OIlOra tion , the N'ot'th Caro 1ina 
Supreme Court had thi.s to say (Lil1iI~gton stone Co . v . 

203 N. C. 151, 165 S. E . 351-2): 

IlTrllG, the term 'mining' has accommodated itself toa , va~ieiy of situations . Annotation, 17 A.llol1 o 156. Originally it convey~d the idea of extracting minerals from beneath ~he surface of the earth by means of tuu:1eli nG 2nd sha'''''''ing. Rook , , . House F01"k: J..J2.nd Co . v. l~aleigh Brick & , llTrec;o:-; ti0 if. Va . ""2'0 9 97,;j 0 .G. 084;-1'7 A .1, .11. 144. But in later ti!i1cS it has assumod a br'oader signification, and is not nm-1 confined in i is meaning t6 the oe thod of excavation. _Jep21i Pl2.stcr & Ufg. Co. v. uuab Coul ty-;-B3 Jh~rr-~~.r, 'Ltg P 5" . j "---n-r--r-;'"'''''' ) lOLl" t v' . 0, 1'" Loh, • .a . \ 11 . S . ...0 ; ~:o °O , Ann . Cas., 1912 A, 302 . 

nrt is linited in its moening, however , to thce)"ffFac: ' iol"l 5t~ls from -Ene ear-til ••• Vi (~r. ')hlS1S sappITG'Q) . 

-15-
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In determininG the application of bankruptcy 

lm'ys to a gold and silver operation (In 1."e ~o11ins 

Go-d & Silver Nin. Co., 102 F. 982, 985), ~he Court 
~---------~-------
said: 

"Hining and millin:r 'iVou.ld .seem to be 
, tal " n togethc·, onG it~dttstry, havinG 
fo. its objoct 'to obtain possession of 
naterial -products in the state in 1'rhich ' 
they Ivcrc- fashioned by l').ature' . }:1ning, 
the.process of extracti~g from the ea th 
1:no roitDl 0:;0 ~ . iwi:!la seem :Co DO tno first 
step rn-'~b.e process, milling or reduc-
ing the. seca 1( s..l..op .... VI (Enmhasis supp,-ied .) 

In determining i'li;'0 l>7aS to bo:!!:' the burden of a net 

proceeds tax, the liontana SUPi."c :::o Co rot in Ri ce Oil Co . 

, v. Toole CO,nn t y , . 86 Hont . 427 , 234 P. 1-15, said: 

tiOil is a rdl':orQl a~1d the proc~ss of 
, e~:::tl"acti 1113 i'" fro ')l the rocks is 
r.1ining . " 

The newest case the write~ has been able to find, 

anc C ~1e with a fact situation not unlU-e our oNn, is 

FrO::101t Lttmber Company: v. stat"t>el1 Petl"OleU!11 CO . t (sept . 6, 

1961) , Ore . , 364 P. 2d 773. Thci O~Ggon Supreme Court 

affirr.red the quiet tit G juc1b-'13nt given by the 10l'1er court 

to a landlord -vho c1ai ::J.ed his t3nant had failed to mine . 

'1"le particular question involved Nas llhether a lease . 

-<]hio11 had 10 specific to r mination p 'rovision, termina ted 

. by action of 1m.; for the fa 'lure of the tenant's act! vi ties 

to qualify as Roperations for ••• mining." And absent a 

specific clause, the first sevet'al pages of the case are 

'devoted to the Ie ga,l il~1P::H' .. t of var· cus types of habendum 

clauses. In spite of a lease provision requiring notice 

-16-
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in tho o~nt of def.ault (and no notice ",--as given). tLle 

. , .col.n~t at page 778 said: 

. Or ' . 
. .,' .... ~ , 

: ). 

"The doclarcd objoot o.f the leaso, as stated 
in pnt'la~t."'4lph '1,. 'Has fot" '* ~} * tho purpose of 
investlQating, exploring~ prospecting. ' ~rillina 
ana mining for o.nd 'Producing oil; f./,'as, sulphul" an4 
till other minorols p * ';!o ~z.1 Starrell contends . 
. that ufuJor t his hroad statement of purpose the' 

'. leose migb t t>e kept nllve indetini telr by r.:erelY' 
cxplorine. invest! gattn!!! and prospect og. -wi tb 
this l'ro canno t agree .. " . . 

, , t'(5) the: .phraso "operations ror ' * ~ .. ". 
minin!~' fou.nd in pamgr-npn Gt supra. doos not 
ombrace prospecting aci:ivi tios . Prospocting, ' 
exploring and invc~t.i gQ.t ln 2" are not ' mining'. " 
This -is mnde manifest oy juuicial ' and lay , 
dofini tion and ' tho tosti l:!ony of Clining e:cperts .' . 

, 

:i1?~1Q l"e llltneSso$ at the" trial . .' , 

n In ito pt"ima,"y sc;nse tl1e term ' u~ine', Qr , -;' 
' mining' 1::; def:i.~cti to · r..i~an cxtract1.-on of 
!:.lit'l~H·als fl~om' hcnc£lth tho surface of thacarth I 

by means of tunneling and shafting. 5~ C.J .S. ' , 
Hines and :-!ir.(H"als § 1, ',jaGes 14, .15,36 A.m. Jur . .. 
281, Hine:s and Nirtot"als $ 2. . I , ,: • 

nrn J. l! . ('TUifoyp~ tt:'ole~m Co.v. ~rurrel. 
1910, 127 l.a . 4GG , 53 So . 105. at i>'''1ge 711, ' 
thG court COlls1dered tho r.1cnning of ·the terms 
t .line' £uld ' ~i'ninZ' opct"'4ktion,' and said that: · 

t "n ' ~~ ~~ l\'!'h~n t he tern mine 113 used; it ' 
is gonc;)U'a,11y f..tn.dcrstcod tllat tho oxcavation 
$0 tl<l:101ti i$ in actual cours0 of c}-.'P1oi tntiot'l 
¢;. ~. ;~. 110 occt..wrence of ora is doslgnntoc1 , 
as a. It.:.ine. unleso something !las 'been done to 
c1l;';tV01Q!1 it l:lY act~:ll mil'ling 0PQrat1ons . '* '{~ ~tl " 

, 
" "1!Ol'\) r'ecently the K01'ltuC!CY Court of Appoals " 

.. ' has had occa~t.{)n to cormido " t~,.c sar.1e subject. ' , 
In }Iortb Amorican Rofr~ctorlos Co. v. Jaoobs, KY .. '", 
1959, 32JJ S .W. 2d 110S at pe.ga 497 the suprome" _ ., 
COU1 .. t of that state said: . , 

' At tho expl~"ntion ' of th~ 'renetred', torm t 
on Apt"!l 28!, 1955, Nhile appel.lant cay 'bavo 
boon f~pCZ'3titlgJJ on thCJ pramsas t i t ~as not .. 
··,lliningll clay.. lU.ning moans the excavation or 
removal of minorals from a natural doposit. ' 
-l~ ~ ~ .. 

, i 

~ , .' 

\: , 
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seo, also , Atlas ¥.llling Co. '\i". Jonos, 10 cir. f 
19~Oi 115 1;.'1 . 2d 61 t em, 1 l .. inclley, M.ines ,J ' 
(3d Gd .), 1~5' § ae . ' 

l1To sucooed stt:.t~l"Efll T.':ust , ShOll lmothor the 
natur~ of' its activity faIls 'tdtl1in tho ,moaning 
of tho clnU90 in puraCl"a~~ 6, ro.odingt .~ * * 

,' 'but lossc~ is thtln (a. t thlZt end of tho pt"lW1J? ' 
tc~'"ttt) cnr;a,gcd in optu~ttons for i~ ~ ~ mining 
,oi} ~ {to ttleroon, this lease shall r()main in force 
% ' * *.' 

n~JO ovidonca reveals v0r1 littlG done in 
tho t~y of e~cavntion.. ' 

Tho bnlance of the opimon deals at length with 

tho i ,mpllcd covonants of tliligQ11CO and . ,'000 fal th. 

oites a 'fJGnlth or aQthori ty therefor, clis,cuasos ~e tact 

that ,searching tor financing 'or "speculating"" is not' 
; 

!;lining and quotes 'tV'i ~h approval from J~onroo v. Al'Ofttstron,g, 

, ,98 f"3 . 301, tIll as rollows~ 

, " 'if;) 130 ~~ Pot"haps in no othOl't ,bustnoss is 
Pt'OI~pt porfcn .... laooe of' contracts soess~nt,1al to 
tOG rigtlta of the par- ties, 01~ dolay by one l'arty , 
li~ly to prow GO injurious to the ' othor .'... .. ' . 

A concluu:i.tig or SUnt."la17 pararc:ra'ph to this scotton 

. of tbi$ momorandum soens unrtllcessary. ' WG ,b(l:liow it appar­

ent tilat courts and dictionaries alUm ba'\"0 dotorminod 
, , 

, that mining i 'n tile) usualsuns$ rooans extractlon ot " 

r.u.ncrals from their natural enV"lrol'l~nt . 

. " 
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p'ut:to~.}~f })3s~~ .. ,.nt . !?i';t Ul~~Gr .. p.,RO;z!~ ~t ,LOO:,?!, 
. (Ir:nlio(. Covenants ) 

f ;,s.; .. ... . 11 

AS t!loCourt · tUt1ico.ted t thQr:e 1s ·a ~al th of eMe 
" ' . 

1(l!" Ol't 'ft.)/;) conr.>ral subjoct heNl iw"olwd . s!gnif:l.cnntly, 
. . , 

rJJst, if not ' all Qr it (lcllls Hi th o.Ct"CH:olmCnts 'Wbicll contain 

'no tot~n.."ltion cl~se tot... It failure to mine." , ltm'fever, 

, O\-en in such circt\~t$·tnnee t!lQ 1.'>111 gt~ps .tQM>~rd to'P1'"O-:', 

. t(!ct tho ' o-wne.r i)'Oll tho tonnnt~:£'I 1-'lO~ o:r dill~nco .. ' 

Tt10 . t-onoral rule ,is s~t' fot .. tn as follQWS in 

, fi!l.lmlicd COVtHln.nt .. In t he nbSonc'{} of a 
pt"o'l,.1i.sJ."Oir--to fi,ftSC-orrff3rY!J tIle 1m: itrlplios a , 
covenant on the po.t.;t of tile loC30e to begin oPQr~­
tions within at'e~son::lhl(>. ti.me and continuo t'O 
dUVOlop ;U1U "iOrk tb.o nblC in a proper r~a:nncr . 
und 'rd. t11 t'cn$onable dili c:cncQ, so that tbe lessor 
t::ny t"ocoivo tho 'Cof:!pC11Stltion ot .. inct)t\iO. cOllt(n~';' 
plated 'whon tho 1(! .. ..:,.0 ~m.s made t "lhol"O urliClor tho 
~Ct"'r..,s of tho leas;) tho l"iZh t to raina is zroantod , . 
:in c(msia'H."'\itt:1on of" tho reservation of' a certain ;', 
'Pt~o 'r>o:'tion of tho pr(HJuct t u tho lassol'", ot- tIlo . 
rent t'osot'Yod 2.S a co~tnin fixed Pt'"oportion ,of ' 
t ho 1'1"'100 of the Pl"Odt1Ct Hllicll tlua 10s-000 td~t 
Got and s611, or a, t"Cy:llty t)O ,t he nt'oID1.mt of 
td.ltot"'al minot:l ." 

, , 

thllS pl"(rpositic,u ', Is col1ectod in thl"'OO oo~rob<:)nsivo 

.:,\ . l~ .R . anl,otntiQns (60 A. L "'R ... · &04- 913; 922-.028; 16 it . l.J,.R. 
, \ 

2u 12S-73~~ '135~O " '13a-7.~8 f 1.7 A.L.R. 20 105S ... 10GO). 

Tbo nppl"opi-tnte ,sulmi:arles in tho'se ::dm()tatlons spoo.it tor 

thor.!Sclvcs . '. 

Th{} i rrplioa oovonant of. due dil1rtpncoj logically, 

boconcs v£u"ticulai."ly. s~l~ons ~~lth respoct to royalt1' 

'lo.uo~g 'tdlich conWn ltQ! t;hcl" tdnlf1i:ttr! tonnagils nor minimum 

- 10-
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lr()nts ( suCh ' as the lcu~so. hot'Q in que.stion)., 

In VolutlC $, {lmel·l~~~n l~~·!. .. .?t F!l~ln,~ (oa1 toa by . , . ; . . 

the 1'ook.oy }1o~nt~in }linol."~t.l ' !.1r.i1 PCltndntlon- UuLvar.s! ty ot 

Col()~atlo,' 19(0) ~ aQctio~ 1$ .• 51, l)agG '335. aftor genorol1y 

diSOt.ssiufJ tt~o iiJ}tist~neo , of Cl."l i .mpUoQ cmvonant of d1.11-

s:enca'l . hns this to s~y: 

. " 

:. I 

1~~.1n~.a:, CR.. (103,1)" 53 F. 2c! 77,," tk'O l'tinth Cl.l"cui t Court 

af£'it'l~cd ,tho ~n~ol1atlon 1d tnt.H.lt noticQ of a ,9-yoar 

mining loag~ (l·~hich contained $1.D minimum rO~ltypt"ovi-
.. 

s,ion ~l1\d nQ te rmillai:ioiD. c~.!l~$o ) b..;;causQ: of sucll an im- " 

pl!c(l cO''V'''eOOnt ..... and in ripi t e of poor market1ng concU':' 

t~on9 -- fo~" fn:tlul"'o of di~igon,co in tho firs.t liv<> 

, . 

t -~ 

, ' 
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in t!)33 in T~flnr \r. rd.nr:nnn F~ldr')1'~u't 41 Al~iz .. 37S t 

18 P .' 2d ~}'''19 • . ThQud lundc1" the facts thcro in Question 

Ot·r' Cou~t found '''dtlO (}ilii~ncct) . cli~ exist, still in 

Itl P. 2d at r",\g~$ 661-2, Justice l ... o.cktrood stated; 

sOCtu, 

'. *' Wo considor tbon tho socond proposl tic)}.1' 
above statnd . Ar.;:nin t;O thinlt pltlintlffs haw 
correctly statod t he goncl"O.l Milo of lu~1' . Ubilo 
it is tl"UO t tu1.i; a 1ar~o ~·H.ll'.1bof~, ii~ not the 
t1njol~i ty oi' t he .C~30S upholdina this principlo 
have arison '~"hcro the lOCl.G0 1.\."0.51 rot' oil or ~;S$ 
ltmds, ,10:" r'c n,!vc~·tho' C39 irt,1.""aO:3cd that the 
'sttr:IO rn10 in r·U':'l:.:;cn shoo ltl opply to ' minor.,.! land 
of any c.! ~tl r; . .'l.ctc.t"' .. ~.rhon l'cinin;; claims are lctl~ed 
.on n. 1'() ... ~.1. ty b;:tDiS, t~w only way in l,*ticb tho 
lO$:;::n' C;:U'l get nnythlnc for his t)r'opoI"t:!l is ' tl~oudl 
the 1.05S00$ ~>Gt'I;::i nf; it . It is o1:Nious that no 
SCU1D l;:to.n \-!Oul!.! .lXCcutf~ such a lcnsc unloss he ' 
bcl:iovod tho l.CD30(i !1~uld at least ma1<...e a l"easOI'l­
o.b1Q nffort to' c)ovolap tho premises, nnd 1<;'0 
thi.n:': th~t n 'louso "Iaich pl.vovif.lc$ t~a solo 01-- tho . 
main con9!.{h~ration !;,\ovin3 to the lossor is to 
be U t"oyal ty fr'orn tho raacoods of' tho mine ir~)lios 
<7t cov".Jnn.nt for dilizent opo!"· .. .ltion und impoeas on 
the lessee the duty of Tn"occo(ling in that mnntlcn:w, 

. ~.ncl his fn11uro or' reftmnl so to do -consti tutO$ 
n. In'i'ench of contract ~l1ichl.,,1(l!"run.ts the l.csSOl.'­
inc.:tnccling -ale 10:1so . Siodge v. 3t012 /11 cut • 
. App. 2m),1~3~? P. ~3 .(W ; }ic!ntosh v. 1'01:)0, ~ , C~l. 
Ai'? -164, 88 , • . 51'l; DO't':1n!ng v. R.-:'ldc !nohel'" ,at nl. t 
1~\3 enl _ Z20, (if) p. arm, tiS Ao. st . . ne·p . 160; 
Pritchard v .. :IcLood at :.11 . (e.C.A.) 206 F.2·1; 
Sharp v . Echr (e.c .. ) 117 1';' . 864 ~ 60 A.L.R. 901,. 
and note .. 

The ~ .. lttGof tb~ vimpliod eOVGMnt" casas. it '~uld , 

1s to ut'l,d\;rsco1"O th~ impor-t.tlncil ~laien the courts ' 

ha~ p'aced upon tho- uutios of a lossoe in royalty or 

. pi.~Oductiol1 loasos t. ana perot·i(.,'UlArl1 upon thoso looses 

. in T'ldch no ~:driimums are sat jl' 'I'i10SC casco help (It belp 

is. indeod, !lceaad)to set the tfcli!'i:lato'" u~d~r t>b1~b a 

ovecifie tct"minn:tion clauso !phould 00 t-ead. · . 

.', 
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flora the 0 no t~i"il1.irm.1:ion clauso l':hatevor In ' 

ti is lcasG, and ovon if thia l.~~se containod ' no pre- loaso 

o:x-plor'tlt'ory' period ~ it 1s ~b!':.~i ttf)d t lat tho 1nlf of 

, ,.' im!)lied 'covonants l-JGuld t'OqU1t"0 ito. cancellation. 

, ' 

b~~rin3f GQt), tons p¢r ~onth of r.!il1ing i ,$ 'l'oasonatlle .at 

this t"ino . ' ?3ra~rnp.!.;. 4 , of dcfond.a!lts' £x!libit P 

· (bQill~ the conb";'J1ct. botwcon In .... ~nl.i Nrs. l~rl~t and 

Ul. nn~ fll"S" S"Wal .. t~)· in effect sotEl such a !9ooCdule·. : 
I 

lrlning nt llottor than ' this r~~to is nOlQ goingon1 

CC l'iclus ior!: 
· -

It is respectfully sub~.i ttod that undor tbe leaso 

i .n. Quostiou, ({(jfondants havCt fail~d to r.,ine tor a. period" 

· in eM eoss of six lnonths· fOl~ tbo. l~Gasonsthat, 

(1) ', l~o O):troction of ore W'as accomplishod fl"om 

.October 1, 10G1 t hroil ftll l.f.ay 18. '1962, and 
.,' . 

(2) 1:'be ' lease pt"oV'ieitl'ns', dictionary definitions 

and courts ~ll roq:.tiro tho ~'rb ffmi.sw ft til. 

thin. oontoxt to bo,. s-ylwnyruo\.tS ldth 4\xtraction. 

Any oth~~ conclusion, wo bc~ieve~ is inconsistant 

'H~th toa worus of the lenso, cozsmon sanso and tht) law. 

Tho· lense having thus-'terlldn~toc1,. it is imperatl ve 

"'lm t ::nl injunction t~'i$UO to prti':$¢t'vG plaintift$* propertr 

du;;:-ing tho p~t~~ney of . dofondsnta t . appeal~. 

; ) 
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,to s 26th dn~ of Novomlx",", 1.962 . 

Tt,:o conics of the fore trolnl(i'J' ... .}.,... ..... 

Res'pectfully $ubmt tied 

Counsel for Plt.-'lintirfs 
E .. Ray Cot.;deu and !~utb Rood 
COHdcn, his ttifo . 

d\)li vcr-cd to Tognoni I Pnl.""£wns , 
ni~ch(;tt and Gootli nat 601 Pirst 
.. ~:ltion;:ll 'Bank Duild1ns; Phoc ,ni:-t: 4, 
:Ar"l~,ona " Counsul rot'" nefendmnts , , 
t ! is 26th day of Nov~mber. 1062 • 
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DEFINITIONS 

"Mining" (in the restrioted sense). 

1. Fay - pg 431, Subsection 5 
"TO dig a mine; to get ore, metal, ooal or preoious stones 
out of the earth; to dig in the earth for minerals; to work 
in n ffiine" w 

from "A Glossary of the Mining and Minerel Indus try II 
by A. H. Fay. U. g~ Bureau of ines Bulletin 95 (1920). 

Also: 

2. Fey - pg 442. Subsection 1 , second sentenoe: 

"The pr'ocesses by ~hlcb useful minerals are obtained 
from the earth' crust, including not only underground 
oxcuvations but foloo open workinEs; it also inoludes 
both underground r.nd surfa.ce deposits". 

3. Encycl opaedia Brlttanlca - 14th Ed . (1929), yg 544 . 
•• • • • "the winning of metals a.nd their ores from the ground ll

• 

4. u.s. Bureau of Mines Bulletin 419 (1939) entitled "Metel 
Mining Praotice". 

pg 3 
"In many of the (U.S.B.M.) i nformation ciroulars upon 
which this bulletin is based the term "ruining" Vias used 
synonymously with lfstoping" a.nd is often so used in 
prectlce ll

• 

5. Amerioan ining Law, by A. H. icketts (1943) 

pg 21 
ItUining. the process of extrElcting from. the earth the 

h II roug ore ••••••• 



- 2 

"Minins" (in the comprehensive sense). 

Peele: Mining Engineers ' Handbook (1941): 

pg 10- 03 

1 . II In a given mineral depos1 t , mining operations ma.y be 
divided into 4 stages: 

Proepeottng , or the search for minerals . 

Exploration, or the work of exploring a mineral deposit 
when found. It is undertaken to goin know­
ledge of the size, shape , position, chD.roc­
teristics, and value of the deposit. 

Development, or the driving of openln~s to Dnd in a proved 
deposit, for minin on handling the pr oduct 
economically. 

Exploltation,(mlnlng) or the work ofextrp.ctln~ the mineral . 

lao Ricketts - pg 27, Footnote 182: 

liThe procoss of mining is, therefore, not completed 
until the ore has been milled or smelted."(Great 
'estern Corp . 16 F'ed. SllpP. 252 .) 

Therefore "mining" (1n the extended sense) includes tho 
milling snd smeltin · of ores, but I find no mention of market 
research end the contacting of possible ore buyers to be an 
integral part of mining. Such can only be arrived at by indir ­
ection, viz: 

lcketts - pe 27, Footnote 181: 

"The proc ess of mining is a business", nd 

nay - pg ~42, Subsection 1, first sentence: 

(Mining · is the) lIa.ct or business .of makIng mines or 
working themtt ) (quoted by Fay from Webster) 

end B business must have a profItable outlet for its product. 
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Name: E. N. Pennebaker. Age 60. 

Profession: Mining Geologist. 

Residence: Scottsdale, Arlzona 

Education: 

B.~. from College of Mining , University of California, 
1924. Graduate studies in geology, 1925 and 1927~ 

Registrati on: 

State of Arizona 
Pegistered Geologist, ~ o. 1105. 

state of Nevada 
Professional Engineer, No. 190. 

Professionel E!perience 

35 years' practice in the field of mining geoloEY both as 
a staff member of sev rel mining companies and as a consultant 
to many major mlning companies. Work has been In North and 
South America , the Caribbean Reg ion, Africa , Bnd Australia. 

In Arizona have conducted investIgations for Phelps Dodge 
Corporation, Miami Copper Company and associated companies, 
Pima Mining Company , Arizona Public Service Company, Unlon Gypsum 
Company, The American Metal Company, Homestake M.ining Compcmy, 
Nationsl Lead Company, olin Mathieson Chemical Corp., and 
~estinghouse Electric Corp. 

Member of the following professional societies: 

~. ining and Me tallurgical Soc lety of America 
Society of Economic Geoloeists 
Amer. Inst . of }f. in1ne , 1e to l1urgical & Petroleum Engineers 
Canad lvn Institute of ,1inin8 & Metallurgy 
Pmerican I ssocia tion of P~ troleum eologists 
Geological Society of South Africa 
Geochem1cal ~ociety 

Investigation of Iron Ore Deposits 

1944 - Examination and esti~etion of ore reserves of th Sanford 
Lake ilmenite -magnet1te deposit in northern New York for 
National Lead Compeny. 

1952 - Conducted exploration by test pits for lateritic iron ore 
In eas tern Cuba, near Manetl 1n Oriente Province. Visited 
Nicaro dEiposits. 



1960 - Curried out 8 field study of the iron deposits of 
south- central New Mexico . 

1961 - Examined iron- oopper deposits northeest of Parker, Arizona . 

1961 - study of detriol magnetite deposits south of Florenoe , 
Prlzona . 


