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Q@ Plaintiffs' Exhibit C and Plaintiffs’
Exhibit D here in evidence refer to the
negotiations and relate to the negotiations with
that company, is that right?

A Yes.

MR. PERRY: I think, Mr. Parsons, they were
marked for identification. I don't know that they
have been offered in evidence.

THE WITNESS: Mr. Parsons, we have any number
of correspondence and everything with the
Mitsubishi people, but this is the final stage,
this along with the specifications that they
insisted upon.

Q BY MR. PARSONS: You are referring now to
what is marked what?

A This is what I am referring to.

Q@ That is Plaintiffs' Exhibit D for
identification?

A Yes. This was the final stages of
negotiations with Mitsubishi and Mr. Domann, and
this takes you up to December, 1961 when I had
contacted Mr. Cowden, Fisher Construction Company,
about this Mitsubishi order. I would like to
say at the same time Mr. Al Stovall of Phoenix,
Arizona was very interested and had asked me to
return back to him after talking to Mr. Cowden
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about the Mitsubishi iron market.

Q@ Following your negotiations with
Mitsubishi you went to Mr. Cowden, is that right?

A Yes, in December of '6l.

Q@ Why did you go to see Mr. Cowden?

A Art, I felt like I needed Mr. Cowden,
not financially, but needed his cooperation. The
arbitrators' decision had recommended that we try
to get along together, that we try to cooperate
with one another. With Mr. Cowden's approval there
would be no violation from his part or any action
from him and I could have landed this Mitsubishi
market.

Q@ Tell me where and when you saw Mr. Cowden
with respect to Mitsubishi.

A I saw him twice in the latter part of '61
about this Mitsubishi thing on two different
occasions, the last I know as being December, 1961.

Q@ Where was that?

A 1It's where we are presently sitting with
Mr. Clements and Mr. Cowden.

Q@ You mean in the conference room of Snell &
Wilmer?

A Yes, the conference room of Snell & Wilmer.

Q@ Who was present?

A Mr. Clements, Mr. Cowden and myself.
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Q@ VWhat was said with respect to the
Mitsubishi proposal?

A We discussed this out at Mr. Cowden's
office prior to coming up here, but on the last
occasion that we met here in the conference room
I thought we were coming to talk to Mr. Wilmer
and Mr. Cowden and Mr. Clements, but when I got
up here Mr. Wilmer was not here. But we discussed
several things, one being that Mr. Clements asked
me what I would take to get out of or return title
to Mr. Cowden. I told Mr. Clements and Mr. Cowden,
and I think they know this over the past several
years that as to this property I had worked a long
time on it, that I had faith in it, that I had
worked for nothing with Mr. Campbell, that I
didn't want to get out and I didn't want to take
a few dollars to get out of the property. There
was no financial offer made to me.

Q@ What was said with respect to the Mitsubishli
proposal?

A That Mitsubishi they felt was not a good
deal for Mr. Cowden taxwise, that it was just not
a gooldeal to sell that ore for $5 a ton which,
Art, I agreed that it was not, but that I needed
the order and I had an order, I had a market, and
that I needed production, but I didn't like the
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idea of selling the Cowden high grade ore for $5
a ton, and I still don't like it, but I needed the
order.

Q@ Would that have been a profitable venture
at $5 a ton?

A Yes, definitely, at the tonmage that they
were buying. Remember that the Mitsubishi people
were talking about first 500,000 which we wouldn't
even consider, but they wanted 250,000 tons to be
delivered over a two-year period, roughly 125,000
tons per year. As you will notice from the
exhibits we did get some better specifications.

We still felt like that the Mitsubishi people were
still too high on the specifications in comparison
to the competitive ores especially coming in from
the Lovelock and the Nevada iron ores. Their
specifications are very, very lenient.

Q As a result of that conference did you then
discontinue your negotiations with Mitsubishi?

A Definitely. After talking with Mr. Cowden
in December of '61 I had not even written or
talked with anyone connected with the Mitsubishi
people since my letter to Mr. Domann telling him
that I could not deliver the bond., I discontinued
at that time even working on the Mitsubishi market
and started devoting my time to the fine grind
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market mostly with Frank Davis of Los Angeles.

Q@ With respect to the bond, Mr. Wright, what
sort of a bond was required with the Mitsubishi
people?

A They wanted a performance bond mainly to
guarantee that they would get the ore or the total
tonnage delivered. They weren't after anything
except assurance that they would receive the ore
once they went into this contract. This is quite
common with the Japanese. They bond themselves.
They pay you on 90 per cent of the fetal price
at stateside and the other 10 per cent is paid
from Japan.

Q@ How were you going to manage to put up
such a bond?

A I couldn't put the bond up which is
obvious. That is one reason I went to Mr. Del
Fisher, and Mr. Fisher was not present, but I
talked to his engineer, discussed the bond
situation with his engineer. I discussed the
contract.,

Q@ Who was the engineer you talked to?

A I just can't recall his name. It's
Heinkel or very similar to that. I saw Mr. Heinkel
and I have received some correspondence from him.

Q@ You wrote a letter to Mr. Domann I believe

- e ——————
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informing him that you were not going ahead
with this because you could not put up the bond,
is that correct?

A Right. There was no use of my telling
Mr. Domann all of my problems. I just stated that
I could not put up the bond, but I talked to Mr.
Stovall whom I think will prove that he is
financially able to put up the bond. Mr. Stovall
asked me to return back to him, that he was very
interested in the property, which he has been.

He has called me, and I have seen him any number
of times about the iron ore property.

Q@ So your thought is that except for Mr.
Cowden's disapproval that the bond requirement
could have been satisfied?

MR. PERRY: We object to the form of the
question. It's leading and suggestive and calls
for a conclusien.

Q@ BY MR. PARSONS: Go ahead.

A I felt this, Art, that without Mr.
Cowden's complete cooperation I felt like that
this was much too large a venture to even think
about going into without his approval, that if 1
had his approval or some amendment from Mr.
Cowden or his cooperation in this matter that yes,
I could have gotten the bond, and I think I could
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have gotten the bond from Mr. Stovall if Fisher
Construction wouldn't have gone.

Q@ You stated, I believe, on cross examination
by Mr. Perry that there had been an estimate
submitted to you or a bid from the Fisher
Company with regard to mining on the property?

A Yes. The actual mining -~ without notes
in front of me ~-- their total bid on a 1,000 ton
a day operation was about 70 or 75 cents per long
ton. Their stripping as well as I remember was
somewhere in the neighborhood of 25 or 30 cents a
yard for the stripping of the overburden.

Q@ Those estimates by Fisher were given to
you when in point of time?

A I don't remember exactly, not this last
time, I mean not in December of 1961 because as
far as 1 know maybe they went up on the property,
I don't know, but Fisher had been on the property
before. Wells Cargo had given me this.

MR. PERRY: Just a moment. Would you try to
confine yourself to answering the questions,
please, sir?

Q BY MR. PARSONS: Other than the cost of
mining, Mr. Wright, what costs would there have
been to deliver the ore to the Seligman rail?

A Art, would you repeat that question, plcas.+
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Q@ What other costs would have been involved
other than the cost of mining in getting the ore
to the Seligman railroad?

A Of course you have your loading cost at
the mine, your loading onto the trucks. You have
your 19.6 mile haul,

Q@ Can you tell us what your loading costs
would have been?

A  About 20 or 25 cents per ton over all.
That would take in the amortization of your
equipment. It depends also whether you were
contracting it or not.

Q@ What would the approximate transportation
cost be?

A We have had bids that have ranged from
90 cents per long ton to as high as a dollar and
twenty~five cents per long tom.

Q@ That is for a haul from the property to

Seligman?
A Yes.
Q How far is that, did you say?
A That is 19.6 miles to the railhead.
Q@ What other costs would there have been?

A Then the loading of the iron ore onto the
car at Seligman.
Q@ What would that amount to?
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A Oh, 20 or 25 cents a long ton.

Q@ We are talking now about bulk shipments
of large size ore, right?

A Yes, we are speaking of certainly minimum
of 500 tons a day up to 1500 with probably an
average of 1,000 tons per day. We are talking of
a price based again upon your total volume of
anywhere from two and a half to three and a half
per long ton loaded on the car.

Q Tell us about your negotiations with
Diversa. First of all, who is Diversa?

A Diversa Corporation is in the Meadows
Building in Dallas, Texas. |

Q@ VWhen did you first have some negotiations
with them?

A With Diversa or with the parties involved
in Diversa?

Q Well, let's go back again. Who is
Diversa?

A I have a brochure on Diversa which would
explain who they are. They are a large corporation
that has several smaller corporations and & few
that I know of in Texas and has substantial
interest in the Chicago City Bank & Trust Company.

Q@ What kind of business do they engage in?

A  They are in o0il, and they have been in
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mining. They are in real estate. They are in
banking. They have the Big Gus offshore drilling
rig. They have the Rich Plan which is a frozen
food plan. They have Flasho Gas in West Texas
which is butane-propane. They have a large
butane business back in the east somewhere and
the Middle West.

Q@ Who are the persons with whom you dealt?

A With the two people whom I have known for
any number of years, five years or so, Gerald C.
Mann, Sr. who is president and chairman of the
board of Diversa and Gerald C. Mann, Jr., who is
a personal friend and one of the officers of
Diversa.

Q@ Have they been on the Cowden property?

A Yes, they have been on the property
several times. The first time was in the days
when they were with Humncl‘l Corporation. They
visited the property and 1ook¢_d at the over-all
tonnage and the grade of the ore with Mx.-fiﬂnling
and Mr. Sundness I believe in 1957 or 1958. 1
don't have my notes.

Q It's when they first went to the property?

A Yes, it's when they first saw the property
with Mr. Edeling, Mr. Sundness, Mr. Campbell and
myself and Mr. Hamilton. They looked at the cwdnﬁ
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ore deposit because at that time Murmanell
Corporation controlled and owned the Madras
process which was a straight iron ore reduction
process, and they had a pilot plant of a hundred
tons per day capacity located at Longview,
Texas .

Q@ VWhat would this Madras process do with
regard to the ore on the Cowden property?

A The process would take the oxygen out and
reduce it down to a sponge irom which would later
on be put into an electric furnace and smelted
down as pig iron.

Q@ Did you at some point have any negotiations
with them for supplying ore?

A No, they were extremely interested in the
property, but Mr. Mamnn's opinion from his
engineer's reports was that they could not move
upon a property that did not have avtetnl tonnage
of at least five million toms.

Q@ That was back in 1957 or '587

A Yes. The grade of the ore and everything
was satisfactory, but they felt like even if we
had two or three million tons of iron ore that
they still could not move in and build a plant for
their particular process.

Q@ Later on did you have further negotiations

RYAN, POWERS & RYAN
OFFICIAL COURT REPORTERS
PHOENIX, ARIZONA




136

10

i

12

13

14

15

16

1%

18

19

20

21

22

23

24

25

26

with people in Diversa?

A Yes, in the following years Gerald Mann,
Jr. and myself became quite close friends. We
looked at a lot of properties together. We
jointly joined Murmanell Corporation --

MR. PERRY: How do you join a corporation?

THE WITNESS: You didn't wait until I
finished. We jointly joined them in some
exploration operations, in other words, a 50-~50
partnership, Mr. Campbell and myself. We looked
at any number of properties for and with Mr.
Mann.

Q@ BY MR, PARSONS: Did they eventually make
a proposal to you with respect to the Cowden
Company?

A Yes, Jerry Mann, Jr. knew fram our
friendship that I had done quite a bit of work in
the fine grind market of the Cowden iron ore,
and Diversa was interested, and they wanted to
carry through with it.

Q@ Did they make a proposal to you?

A Yes. As to my percentage of the proposal,
no, What Diversa wanted to do was check out the
information that I had given them, which they
did, and then work out something with Mr. Cowden.

Q@ VWhen was that?

RYAN, POWERS & RYAN
OFFICIAL COURT REPORTERS
PHOENIX, ARIZONA

C



137

10

31

12

13

14

15

16

37

18

19

20

21

22

23

24

25

26

A The talking and the negotiations started
way back in March of 1961. The actual participation
of Diversa into the study of the fine grind market
started in December, 1961.

Q@ They made an independent study, did they?

A Yes, they did, definitely. I do not have
their reports. I have never received them, but
I know that they did survey and they did check out
Frank Davis, they did survey his markets, and they
did survey the fine grind material market.

Q Did you eventually have a meeting with Mr.
Cowden with respect to the Diversa proposal?

Yes.

A

Q@ When was that?

A This was in February, 1962,
Q Where did that take place?

A This took place in Jerry Mann, Jr.'s and
my room at the Adams Hotel here in Phoenix.

Q@ Who was there at that time?

A Mr. Verity, an attorney from Tucson,
Jerry Mann, Jr., Mr. Clements, Mr. Cowden and
myself were there during the entire meeting, and
Mr. Gerald Mann, Sr., was there for 30 minutes or
an hour.

MR. PERRY: That was at the Adams Hotel?

THE WITNESS: At the Adams Hotel in February,
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1962.

Q@ BY MR. PARSONS: What proposal was made to
Mr. Cowden at that time if you know?

A I believe the proposal that they made,

Art -- I don't have a copy of the proposed
contract that they handed to Mr. Cowden.

Q Wasn't a copy of that identified yesterday?

MR, PERRY: No, I showed it to the witness,
but I don't believe it was marked. In any event
it was that lease that I showed you yesterday that
was proposed.

MR. PARSONS: Do you have that?

MR. PERRY: I am sorry, but I don't. Mr.
Cowden took it with him to get the papers that you
need for your examination.

Q@ BY MR, PARSONS: That was a lease running
between whom and whom?

A Diversa and E, Ray and Ruth Reed Cowden.

I did not have a copy of the contract because 1
was not part of the contract. I sat in on the
negotiations, and I was there when they presented
the proposal to Mr. Cowden, but I do not have a
COPpY .+

Q Mr. Verity you say was there?

A Yes.

Q@ That is Vie Verity, a lawyer from Tucson?
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A Yes, Mr. Verity drew up the contract,
drew up the proposed contract, and it was
presented to Mr, Cowden for him to look over and
to make some recommendations if any, and that they
would like to hear from him later after he had a
chance to study the proposed contract.

Q@ What was the outcome of that?

A To my knowledge if Mr. Cowden did answer,
I don't know. It's like I said, I do not have
any record of it myself, but I know that Diversa
was not interested any more after some two months
of waiting.

Q Did Diversa make any offer to deal with you
directly on your lease from Mr. Cowden?

A All Diversa ever told me and told Mr.
Cowden was that they would take any outside
interest whatever there might be and that they
would take me out of the picture. Being friends
with Jerry Mann, Jr. we did not have anything in
writing. He said, "Elwood, I will take you out
of the picture, but I will take care of you."
This was told to Mr. Cowden at this meeting.

Q Did you at one time enter into some
negotiations with Mr. Arthur Lake and Mr.
Montgomery?

A Verbal negotiations in Texas.
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Q@ When was that?

A I'm not sure about the first name. It's
Arthur Lake or Frank Lake. But it is William
Montgomery and Mr. Lake. I did not know Mr. Lake
very well. I had known Mr. Montgomery prior to
that meeting and after. I went to Midland to see
Mr. Lake and Mr., Montgomery pertaining to the iron
ore property.

Q@ When was that?

A This was after Diversa told me that it
looked like they could not make a deal and if I
could do myself any good to try to dui with other
people. The first contact with Mr. Montgomery was
about March or April of 1962, but I don't remember
the exact date.

Q@ What did they propose?

A  They never did make a complete proposal,
Mr. Parsons. They wanted the reports which I
gave them a complete report, gave them the survey
of the markets that I and others had made, the
total potential. I discussed the whole problems
with them, that I did have trouble or anticipated
trouble with Mr. Cowden, that I had not been able
to get a mill going but that it had to have a fine
grind mill to be a successful operation. 1 gave
them Mr., Davis' name in Los Angeles, and I gave
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them Mr. Cowden's name, the only two names that

1 gave them to check out what I had told them,
which they did. As a result of the Frank Davis
survey they were still willing to go ahead, and
after Mr. Lake's conference with Mr. Cowden they
were no longer interested. I cammot tell you what
went on in the conversation because I have never
talked to Mr., Lake since that first meeting, and
anything that I know of it is what Mr. Montgomery
has told me.

Q@ What did Mr, Montgomery tell you?

MR. PERRY: Just a moment. You talked to Mr.
Montgomery and Mr. Honcgou'cry told you about Mr.
Lake's conference with Mr. Cowden, is that right?

THE WITNESS: Mr. Montgomery called me after
Mr. Lake got back to Midland, yes, sir.,

MR, PERRY: So you are about to relate what Mr.
Montgomery told you about Mr. Lake's conversation
with Mr, Cowden?

A I have nothing in writing. All I can tell
you is what Mr. Montgomery told me over the
telephone.

MR. PARSONS: The answer is "yes," Mr. Perry.

Q@ Go ahead, Mr. Wright.

A Mr. Montgomery told me that they were no
longer interested under the first negotiating that
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we had done as me being a partner or a part
owner in the corporation or in the partnership, tha
they felt that Mr. Cowden did not want any associat
with me, the Campbell estate or any previous people
that I had brought them, but he was interested in
making a deal with someone but he was not
interested in making a deal with anyone connected
with me.

Q@ That is what Mr. Montgomery related was
the position Mr. Cowden had taken?

A This is what Mr. Montgomery told me over
the phone. Mr. Montgomery further stated that
they were interested in the property and what
would I take to get completely out of the picture.
I told Mr. Montgomery as I had told Mr. Cowden
in December of '61 that I did not want to be
taken out, that I had faith in the property, that
I had worked for nothing and I did not want to get
out for a few thousand dollars. I have had
further negotiations with Mr. Montgomery @crtai.ning
to oil, not to the Cowden lease. We have ‘mct
discussed it from that telephone conversation.

Q@ Do I understand, Mr. Wright, that in order
for you to sell to Mr. Davis you had to have a
pulverizing machine in order to make the fine
grind, is that right?

Lo
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A Yes. The largest particle size material
that he takes is minus 200 mesh which is rather
fine within itself.

Q@ At the time of your negotiations with
Diversa and Mr. Lake and Mr. Montgomery, Mr.
Wright, Mr. Davis represented that he had a market
for your product if you could provide it in fine
grind size?.

MR. PERRY: Objection, leading, calls for a
conclusion and asks for hursay.'

Q@ BY MR. PARSONS: Do I understand
correctly?

A That is absolutely correct. Mr. Davis had
stated to me that -~

MR. PERRY: Just a moment, sir. There is no
question pending.

Q@ BY MR, PARSONS: Mr. Wright, would you
detail the quantities of ore sold from the
property at any time from the beginning of the
time that you took the lease on the Cowden
property?

A Could Idetail?

Q@ Yes. What sales have been made from the
property?

A What sales have I made personally?

Q@ All right. Tell us what sales you have ntdio.
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I made a 50-ton delivery to C. K. Williams.
When was that?

That was in 1957 I believe.

That was a sample?

> & » O »

That was a 50-ton or one carload batch
test for C. K. Williams Company.

Q@ For testing purposes?

A  For testing purposes to make their color
strike test and to leave them exposed to weather
for a period of not less than six months.

Q@ What was the next ore shipped from the
property?

A Art, I made a 720-ton delivery to C. K.
Williams, but I can't find the date here.

Q@ Can you tell us approximately?

A Yes, that was in March of 1961. I made
a 18l-ton batch test to Phoenix Cement, Clarkdale,
Arizona, on 9-14-60 for test purposes.

Q@ That is September 14th?

A Yes, I made a 1,000-ton delivery to
Ferro-Oxide in I believe October, 1960, stockpiled
the ore at Seligman, Arizona. I had a 1,000-ton
purchase order from C. K. Williams in August of
1961 -~

MR. PERRY: Just a moment. I wouldn't want the
record to be confused. But you didn't sell that.
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That was not delivered?

THE WITNESS: No, that was not delivered. That
was canceled.

Q BY MR. PARSONS: Are there any other
shipments of ore from that property that you are
aware of?

A Yes. Mr., Cowden made a delivery I believe
in 1958 to C. K. Williams. I don't know the exact
tonnage, but I think it was around 1400 tons.

Q@ Are you aware of any other shipments of
ore?

A No volume tonnage, just nﬁnll tests.

Q@ Do you know what Ferro-Oxide did with the
1,000-ton shipment they received?

A Yes, they sold it to C. K. Williams this
year,

Q How do you know that?

A The stockpile is gone, and I have been
told by Mr., Swartz and by other parties that they
sold it to C. K, Williams.

MR. PERRY: We are going to ask that the
previous answer be stricken on the ground that it
obviously constitutes hearsay.

Q BY MR, PARSONS: I believe Mr. Cowden
also testified to that at the time of the
arbitration, is that right?
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MR. PERRY: Just a moment. The sale to C. K.
Williams about which we have just been given is
hearsay information which allegedly took place in
1962, and the arbitration was in 1960. We object
to the comment of counsel and ask that it be
stricken.

Q@ BY MR. PARSONS: Have you ever encountered
any of this ore anyplace other than in the
possession of persons to whom you sold it?

A Yes, we definitely did. During January
and the early part of February of 1962 in the
Diversa survey of the markets of the fine grind
material we uncovered a most interesting thing
relating to the Cowden iron ore. Diversa found
the ore in Dallas, Texas ground down to a minus
325 mesh that sold at a retail price of 35 cents
a pound, This ore was taken and tested on a
strike out of mixing titanium dioxide 10 to 1 to
the ore and a linseed oil to get a consistency
base and struck out on a rather porous paper to
get the strike color of the ore that we had
pulverized of the Cowden iron ore, and the ore
that was purchased in Dallas, Texas by Diversa
gave us the same and almost identical strike out
color. It was studied under the microscope as

to grain size, as to the strike out of the ore,
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and it was the conclusion of both Diversa and
myself that it was the Cowden iron ore pulverized
to a minus 325 mesh.

Q@ On what do you base that conclusion?

A  The only conclusion that I can give on it
is that it's the same iron ore from the Cowden
property that was purchased over some period of
years by C. K. Williams Company, pulverized to
minus 325 mesh and sold because of the same strike
out characteristic which is very uncommon in this
particular field. The iron ores have a certain
characteristic of striking out when they are mixed
with a 10 to 1 titanium dioxide.

MR. PERRY: It was your conclusion them that
this was some of the ore that had been ground
down by C. K, Williams?

THE WITNESS: Yes, sir, it was my conclusion
to the best of my ability and experience that it
was, yes, sir,

Q BY MR. PARSONS: Do you know who drew the
initial 1956 lease between E. P, Campbell and
Yavapai Ranch?

A I don't know who drew it. We were not
represented by counsel in that meeting. It was
Mr. Campbell, myself, Mr. Kirshner, Mr. Clements,
Mr. Cowden and Mr. Mark Wilmer that was taking the
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notes, and Mr. Wilmer was the only attorney
present, so I assume that he drew up the contract.

Q@ Neither you nor Mr. Campbell nor attorneys
for you drew it?

A We were not represented by counsel, no,
sir.

MR. PARSONS: Mr. Perry, would you be kind
enough to make some more copies of documents?

MR. PERRY: It would be a pleasure.

(Thereupon a short recess was taken.)

Q BY MR. PARSONS: Mr. Wright, you mentioned
sales to C. K. Williams Company, but we haven't
gone into your initial contact with C. K. Williams
and your dealings with C. K. Williams.

A My personal contacts have been directly
with C. K. Williams Company employees or vice-
president, et cetera.

Q@ Who in particular did you deal with who
was part of C. K. Williams & Company?

A My only contact or personal contact both
in person, correspondence and telephone conversa~
tions has always been with Mr. Jim Stewart who
is a vice-president of C. K. Williams Company of
East St. Louis, Illinois.

Q@ How did you happen to first provide them
with the 50-ton test batch?
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A That first 50-ton batch test back in
1957 was acquired by Bradley & Eckstrom through
their efforts. I had no dealings in that
whatsoever with C. K. Williams. It was through
Bradley & Eckstrom acting as our agent.

Q@ When did you first have some dealings with
C. K. Williams Company?

A I was doing some exploration drilling in
1958 with our Mahew 1000 rig with a driller and
one helper. Mr. Jim Stewart of C. K. Williams
Company came on the Cowden iron ore property, and
we had a lengthy discussion about the iron ore
and the -~ well, just discussion about the iron
ore.

Q VWhat was C. K. Williams proposed use for
the iron ore?

A Of course, C., K. Williams has never told
me anything. They promised by telephone -~

MR. PERRY: Just a minute. Will you try to
answer the question? We will get done a lot
quicker I am sure, and I am sure Mr. Parsons
would appreciate it, too. So you listen to his
question and try to amswer it directly.

Q@ BY MR. PARSONS: Do you know what C. K.
Williams used the ore for that they obtained from

you?
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A They used it in any number of fields due
to the mesh that they grind it and the purity
that they take it to. I would say that their
main use of the Cowden iron ore is in the colored
cement industry.

Q@ What was your first direct contact with
C. K. Williams? You have spoken of Mr. Stewart.
You spoke of Mr. Stewart being on the ground?

A Yes, that was my first persomal contact.
Then by correspondence or telephone calls which
were prior to the March delivery of the 720 short
tons.

Q@ That was pursuant to an order, being
Plaintiffs' Exhibit B for identification hevre, is
that correct?

A Yes, that is pursuant to that.

Q@ What was your next contact?

A After the following months of the shipment
of March, 1961 I had several telephone conversa-
tions with Mr. Stewart, and they were mainly about
setting up an appointment in Phoenix here to
discuss their purchasing my contract.

Q By that you mean the lease?

A The lease, right.

@ They wanted to buy your interest out, is
that right?
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A They implied this.
(Defendants' Exhibits 2 through 6 inclusive
were marked for identification by the
reporter.)

Q@ Has what has been marked for identifica~
tion as Defendants' Exhibit 6 a letter indicating
part of this desire in negotiations?

A Correct.

Q@ Then what was your next contact with C. K.
Williams?

A  Mr. Stewart for some reason had to cancel
our appointment in Phoenix in August or September
of '61, and my next contact was by a purchase
order with bills of lading wanting to purchase
700 tons.

Q@ That is indicated by Defendants' Exhibit
3 for identification, a letter dated August 11,
19612

A Yes.

Q@ What subsequently happened to that?

A 1In a few days I received a letter from Mr,
Stewart canceling that order and stating that
their Emeryville plant was undergoing modifications
and enlarging and that they were premature in
ordering.

Q@ That is evidenced by Defendants' Exhibit 4,
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is that correct?

A Yes.

Q@ What next happened?

A I had several telephone conversations with
Mr. Stewart from that cancellation up into March
of 1962 still pertaining to the Cowden iron ore.
In March, 1962 after a telephone conversation with
Mr. Stewart I received a letter confirming that
they wanted to purchase the ore that they had
previously ordered by purchase order number in
August of 1961.

Q@ You don't have a copy of that letter?

A I have got one someplace, Art, but I just
don't have that particular letter.

Q Then what subsequently happened?

A I told Mr. Stewart when he called the
second time stating that he had to have this ore
immediately -- at that time it was in March --
that in Seligman the roads are very bad after the
snows, and I told him that it would be at least
one week to two weeks before I could start
delivery of the purchase order of 700 tons of ore.
He said that would be fine.

Q@ Then what happened? ‘

A  Approximately on March 10, 1962 I called
Mr. Stewart at East St. Louis, Illinois and told
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him: that I was starting for Seligman, Arizona the
following day and I would start immediately on my
arrival to start the delivery of the 700 tons of
ore, Mr, Stewart at that time by telephone
stated that they were no longer interested in the
Cowden iron ore, that they had a deposit of their
own and that they had no further use for the
Cowden iron ore, to cancel the previous purchase
order.

Q@ Was that the end of your dealings with
C. K. Williams Company? ‘

A No. On March 13th I received at my Post,
Texas address a letter from Mr. Stewart dated
March 13, 1962 confirming the telephone conversa-
tion and canceling the purchase order No. G-3093
dated in August, 1961.

Q@ Do you happen to know what happened to the
1,000 tons of ore that Ferro-Oxide purchased?

MR.PERRY: This is repetitious of what has been
covered already before. We have already
discovered that his source of his alleged
knowledge is Mr. Swartz who lesrned from somebody
else.

Q@ BY MR. PARSONS: Go ahead and answer the
question.

A Yes, I know it's gone.
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Do you know where it went?
Only by hearsay.
What is your understanding?

» £ » o

My understanding is that it was sold to

C. K. Williams Emeryville, California plant for

§7 a ton loaded on the car at Seligman, that it
was definitely sold after the cancellation of my
purchase order. Art, may I take a moment to

look through the file? I may have something in
writing from Ferro-Oxide relating to this shipment
to €. K. Williams.

Q@ All right.

(Short recess.)

Q@ Mr. Wright, you were present during the
arbitration proceedings here in October of 1960,
is that right?

A Yes, sir, I was.

Q@ Referring to the decision of the
arbitrators dated January 15, 1961 on the last
page they state the following:

"There are some ambiguities in the
contract and it is clear that certain

parts of the lease are interpreted one

way by the Lessor and another way by the

Lessee, therefore, it is our recommendation

that the ;casor and Lessee meet and iron
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out these areas of misunderstanding so as

to avoid friction and arbitration in the

future."”

Do you agree with that?

A Yes, I most certainly do. That is what I
have tried to do, Mr. Parsons.

Q@ So your contacts with Mr. Cowden and your
meeting and bringing these various respective
purchasers to Mr. Cowden was done pursuant to
that --

A  Absolutely.

MR, PERRY: Just a moment. Let him finish.

MR. PARSONS: Make your objection.

MR. PERRY: Objection to it as leading,
hearsay, and calls for a conclusion and is
irrelevant. Besides, you misread the arbitration
agreement or at least according to the copy that
I have.

MR. PARSONS: Would you like to read that
paragraph as you read it?

MR, PERRY: Are you reading the last paragraph?

MR. PARSONS: The next to the last paragraph.

MR. PERRY: All right. Go ahead.

MR. PARSONS: That is all., No further
questions,
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RECROSS EXAMINATION
BY MR. PERRY:

Q@ Did you understand that the arbitrators
thought that you and Mr. Cowden should meet and
attempt to renegotiate your lease to iron out
certain ambiguities in it?

A To either amend it or to get along with
one another in relationship to the misunderstandings
that we had.

Q@ The lease never was amended, though?

A The lease has never been amended.

Q@ Who is Mr. Chamberlain or Judge
Chamberlain?

A Mr. Chamberlain is an attorney of Dallas,
Texas that was a longtime friend of E. P. Campbell
and wife and was appointed to handle the Campbell
estate upon Mr., Campbell's death.

Q@ Did you have an occasion to come to
Arizona with Mr. Chamberlain and to talk to Mr.
Cowden?

A  Yes.

Q@ When was that?

A I don't remember the exact day, but it
was in 1961 after Mr, Campbell's death. I don't
remember the exact day.

Q Was it within a few months of his death?
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A Yes, definitely.

Q What was the reason for that trip?

A It's like I stated yesterday, Mr. Perry,
since my employment with Mr. Campbell I have
always been closely associated with Mr. and Mrs.
Campbell. I have felt =--

Q@ Is this necessary to tell me in connection
with the purpose of the trip out here?

A Well, at this time we were trying to get
this fine grind thing started. I would have gone
along with Mrs. Campbell and Mr. Chamberlain. We
came to see Mr. Cowden to see what we could do.

Q In other words, this was a visit by Mr.
Chamberlain as a representative of the estate of
the deceased Mr. Campbell and of the widow, is
that right?

A No, sir, it was not. Mr. Chamberlain and
myself came to see Mr. Cowden with me as the lease-
holder and as any interest that we could work out
together.

Q@ What interest did Mr. Chamberlain have in
ic?

A Well, the only interest he had was a
personal friend of Mrs. Campbell, and he wanted in
on the deal.

Q Was he acting as attorney for Mrs.
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I can't answer that. I just don't know.
Who suggested that he come?
Both of us.

o = o p

You suggested it to each other?

A I have stated before that we were all very
friendly, Mrs. Campbell, Mr. Chamberlain and
myself at this time.

Q@ So Mr. Chamberlain was interested as you
say in getting in on the deal?

A Well, certainly he was interested in that
and to see what we could do with Mr. Cowden. He
represented me, too.

Q@ Was he interested in getting in on the
deal for fhe Campbell estate?

No, sir.
Or for Mrs. Campbell?
He feels like my lease is valid.

> O B

Q@ Maybe you didn't hear my question. Was
he interested in getting in on the deal as a
person or as a representative of the estate or
of his client Mrs. Campbell?

A As a person.

Q@ Then he wasn't representing Mrs. Campbell?

A I do not know that. I can't answer that.

Q Was he representing himself and Mrs.
Campbell?
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A  He could have been along with myself.

Q@ What did he tell you?

A Well, I mean he just wanted to see what the
deal was. ‘

Q@ As I understand it after you had been on
the property for about a year or after the lease
had been in existence about a year you found that
there was no market for the Cowden iron ore in
bulk, that is, the steel market that you had been
exploring, is that right?

A Not the market that we needed of the
lump ore to Kaiser Steel, no, sir.

Q@ So at that time you changed the direction
of your search for markets to the fine grind
market?

A Not at that particular time, ﬁa, sir.

Q@ When did you do that?

A The interest in the fine grind market was
created after the purchase of the 1400 tons by
C. K. Williams from Mr. Cowden.

Q@ When was that?

A That was in 1958 I believe.

Q@ It was at that time you learned that if
you were going to make the property productive
that the area to explore was the fine grind market?

A It was obvious that we had to work into
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that phase of it, yes, sir.

Q@ The reason that the ore didn't fit into
what you had originally thought was because of the
quality of the ore itself?

A Yes, sir.

@ Its tendency to decrepitate?

A Yes, sir.

Q@ Then when you got into the fine grind
market, why, the reason you were not able to go
into production was because you were unable
because of financial reasons to build the necessary
mill?

A Not at that time, Mr. Perry. We are
still speaking of 1958,

Q@ I am speaking over the term of this
enterprise.

A  Over the over-all term then you can speak
of that. But at the time that we learned of the
interest by C. K, Williams on the fine grind
market we had a lot of runmning around to do to
try to find out what was going on, and I defy
anyone to find out very much about the fine grind
market.

Q@ To get back to the point which I think I
was about to make, Mr. Wright, that is that if it
hadn't been for lack of financing you would now
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have a mill in operation and would be in production

A No, sir. During Mr. Campbell's lifetime
had I known as much about the fine grind market
as I now presently know, we would have been in
production then.

Q@ The reason you are not in production today
is because during the last year or year and a half
you have not had the financing necessary to build
a mill?

A I have raised the financing any number of
times if I could work out something with Mr.
Cowden.

Q@ You never built a mill, did you?

A No, sir, I did not build a mill. I helped
build a flow sheet for a mill.

Q@ I am talking about up at the Cowden
property or in Seligman.

A No, sir, I have not built a mill, not
myself, no, sir.

Q And the reason you haven't built it is
because you didn't have financing?

A No, sir, not altogether.

Q@ Was there a day that you had the financing?

A I had the financing available any number
of times.

Q The lease was never amended?

?
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A No, sir.

Q@ You havé told us about all of your
contacts with Mr. Cowden?

A Yes, sir,

Q@ And all of your contacts with potential
buyers?

A Yes, sir, myself and others that I was
associated or affiliated with.

Q@ And the property has never gone into
production?

A  Not steady production, no, sir.

Q@ The only production is what you have told
us about?

A Production, yes, what I have told you
about.

MR. PERRY: No further questions.

REDIRECT EXAMINATION
BY MR, PARSONS:

Q@ What do you mean when you say that the
knowledge of the fine grind market is highly
secret?

A Mr. Parsons, the fine grind market of
natural red iron oxides and synthetic iron oxides
is controlled mainly by the previously stated

companies, four or five major omes.
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Q@ That would be C. K. Williams and Davis
and who else?

A Minnesota Mining & Manufacturing, Mapico
Division, Columbia Carbon and one or two others
that I have never had any contact with along with
any number of brokers as listed in the 0il, Paint
& Drug Reporter Index, yearly index. It's a very
closely guarded market, and absolutely no
information can be found about the ferrite
industry because they are not required to publish
their total production on the natural, not even to
the Bureau of Mines, and on the synthetic grade
iron oxide markets on other than ferrites they
do produce this, and last year 120,000 tons was
sold into this market.

Q@ By ferrite market you mean what?

A I mean the micron size high purity irom
oxides.

MR, PARSONS: That is all.

RECROSS EXAMINATION
BY MR. PERRY:
Q@ What is that you have in your hand?
A I have not used these papers today, this
particular paper. I used my other notes.
Q@ Mr. Wright, what is that paper you have in
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your hand?

MR. PARSONS: It's all right with me. Let him
have the thing and make his copies.

Q BY MR, PERRY: What is that paper you have
in your hand?

A These are some notes that I wrote on May
22, 1962 headed "Work performed on iron property
since January 1, 1961."

Q@ Were those notes made by you?

A Yes, sir,

Q Were they made on the date that you told
me in May of 19627

A Yes, sir.

Q@ Did you have any source material when you
made those notes or did you do it just from
memory?

A No, sir, I had all my files at home with
me., This was written from Post, Texas.

Q@ S0 you reviewed your files in Post, Texas
and as a result of that review of all your files
you prepared that synopsis, is that right?

A Yes.

(Defendants' Exhibit No. 7 was marked for
identification by the reporter.)

MR. PERRY: That is all. Thank you very much.

(8ignature waived.)
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STATE OF ARIZONA, )
COUNTY OF MARICOPA.

I hereby certify that I took the foregoing
deposition pursuant to stipulation; that I was
then and there a notary public in and for the
County of Maricopa, State of Arizona, and by
virtue thereof authorized to administer an oath;
that the witness before testifying was duly sworn
by me to testify to the truth, the whole truth,
and nothing but the truth; that said deposition
was reduced to typewriting under my direction,
and that the foregoing 164 typewritten pages
constitute a full, true and accurate transcript
of the testimony of said witness.

Witness my hand and seal of office this 6th
day of Nevember,b1962.

Richard H. Ryan
Notary Public

My commission expires
August 25, 1964.

RYAN, POWERS & RYAN
OFFICIAL COURT REPORTERS
PHOENIX, ARIZONA




¢4

kA

IN AND FOR THE COUNTY OF YAVAPAI

. RAY COWDEN AND RUTH REED
COWDEN, his wife,

, No. 28571
PLAINTIFFS' REPLY

MEMORANDUX IN SUPPORT
OF INJUNCTIVE RELIGP

Plaintifls,

VS.
ELWOOD WRIGHT, et al,

Pefendants.

S St  “ wad’ i ol i it o s vt

*sining" and "to mimet:

Before specifically engaging in a consideration of
defendants' memorandum, the writer thought it might be
helpful briefly to bring to the attention of the Court
six more cases in which other courts have had occasion to
construe the word “mining” or the phrase "to mime.®

In adjudging 2 clay nining lease was not automati-
cally extended but was termimated in its imitial term for
failure of lessee to opurate and mine, the Kentucky Court
of Appeals in 1959 (¥orth Americam Refractorie
Jacobs, 324 3,W, 2d 495 at page 497) saids

"At the expiration of the remewed term, on
April 28, 1955, while appellant may have been
‘operating' on the premises, it was mot *mining®
clay., Mining neans the excavation or removal of
minerals from a natural t. Buchanan v.
Watson, Ky., 200 S.,W, 2d 403 Ozark Chemical Co. V.
Jomes, 10 Cir,, 120 F, 24 1. See 27 Words and
Parases, 'Mining', and Pocket Part."




LB I

"Since appellant, on April 28, mua. was not
‘mini ¢ on the iomd premises, the lease
was u?uit:’nunm extended." ;

In considering whether the owner of coal rights
under land (the surface of which was owned by another)
owed damages to the surface owner for destruction of timber
ete, from strip mining, the Hentucky Court of Appeals in
1986 (inm Buchanan v, Watsom, 280 5,W, 2d 41 at page 43) said:
. "In Rudd v, n, 268 Ky. «u n $.N, 24

88, it was ted out that ' is not

timited to Mn of a ‘M’t t may

include other methods, including m-g which

m

may be necessary to take
‘pemove the minerals conveyed.”

In Ozark Chemical Co. V. , 125 P, 2d 1, the
10th Cireuit was considering whether a sodium sulphate
deposit in solution bemeath the bed of a lake was a mineral
deposit for the purposes of a depletion discovery allowe
ance under the Federal income tax law. Im a split deci-
sion the Court decided it was not a mineral deposit. In
the course of the decision both the majority opinion and
the dissent considered the definition of "wmining." In
the majority opinion at page 2, the Court said:

*The word 'mineral' is evideatly uum from
tmine?, as be m::t& is mtlt“

. tained from a mine accordingly, Webster
defines the hm as 'a pit or excavation
in thu um tnu -n-a metallie mc or
: Ii. are taken by dij

1 @ pits from which
mymmmﬂ' mundm‘

In Atlas nmn Co. v. Jomes, 10 Cir., 118

F. 24 61, 88, we salds 'A "mine™ is an ex-

cavation in &m earth from which ores, coal,

or other mineral substances are removed by
digging or other udn nﬁm. In its

BN SN




broader sense it demotes the vein, u« or
deposit of minerals. XNining connotes
removal of minerals from a satural de t.
These definitions express the gemeral
accepted and understood meaning of the words
‘mine' and ‘mineral.t *

mauumaamuut”cmmm:~

"Furthersore, by coumon usage the word
* has ceased to be confined to the
unhrmﬁu from the earth of
m and solid ninerals. It is now applied
to the extraction fron the zarth of all sube
stances am are classified geologically as

In 1940 the 10th Circuit also comsidered whether
one who reworked lead and zinc tailings by a flotation
process was entitled to a minme depletion allowance withinm
the purview of the Revenue Act of 19382, In deciding

against the taxpayer (in Atlas ¥illing Co. v. Jonmes, 118

F., 24 61), the Court at page 62 said:

"A ‘mine' is an execavation in the earth
frem which ores, coal, or other mineral sub-
stances are m digging or u&u‘
mining methods. broader m
denotes the “hkm' or .
¥ining connotes the romoval
a natural deposit. rtm-nwm
re-working of mineral dunps artificall
deposited from the residue remaining after the
ore has been milled and concentrates removed
therefromn.”

Whether reworking a dump was considered muining so
ahnﬂth&umrmmunmuuuum
mmmmmnmnmu ' :

F. 24 785, mmm&m:.uuuuumm
case, and, at page 787 sald;




"Mining thus connotes the removal of minerals from
a natural git and does not include the ree
working of mineral dumps from the surface of the
earth artificially created and resulting fron
aining operations.”

An sarly (1910) decision of the Louisiana Supreme

rt (. , _Guf role: : . Muriel, 127 La, 466,
83 So, T08) u«mmumnaxuuauutmufy

as a mine for the purposes of a constitutional tax exemp-

tion, bad this to say (at page 711-12):

"The word ‘mine' ordinarily conveys to the imtel-
ligence the idea of a large into the
tti “‘:.‘1‘“:.:.“.# coal ::: large mm“
getiing metal, o »
accommodate such tions. This is the or-
dinary of word and the semse im which
it is omp in the Comstitution.®

LA

: *Further innrﬁhu
" said that the J&uum
rnby ores or other uum- are obtained from

In the opinion on reheariag, the Court, at page 713,
said: :

"But in its ordinary acceptation the verb
‘mine' weans to *dig' in the w& to get ore,
metals, coal, or precious stones, and go
-um Heans a pit or excavation t:‘ the mﬂg
from which metallic ores,
other nineral(s) substances are taken by 3iseing:®




Defendants' memorandum is as imteresting for
what it does not include as for what it does.

Pirst and foremost, it does not include any
answer, any comment or evem any reference to pages
4 « 10 of plaintiffs' seworandum dealing with the

'Mmouﬁumtt

(a) The language of the lease is comtrolling
as to the contract between the parties;

(b) To ascertain the meaning of "failure to
mine," such must be found within the four
'umnf&tmmmlunmtﬁ
read as a whole, and

(¢) That when such is done, the «umm is
inescapable that "mine" in this lease is
synonymous with "extract®?

In this connection (on page 10 of plaimtiffet
opening mewcrandum), we saids

muuuumuuumamm
can find even a of this verb (mime)
u-mmmm aumum
common sense would require a definition broad
to oncompess uumu

enough
atteapts, or even one ay' of ore.
The wri i‘r could not." s

Apparently, neither could the defendants.




Definitions:

Defendants apparently have had a sericus change
of heart since Novesmber 20, 1962 with respect te the
meaning of the vorb “mine® as used in this lease. Their
emphasis has switched from a reliance upom the broad
definition thereof (in an effort to encompass their
marketing and financing attempts) to a reliance upon the
nmarrow definition, with an extension or twist. That
twist or extension is that mine means extract or haul.
And the word or is deliberately ecmphasized for the
reason that it is the hauling alone which is here in-
volved (see plaintiffs' opening memorandum, the section
entitled "Pacts,” pages 8 - 4.)

In short, defondants' new thecory is that this
lgase could be kept alive by the simple axpedieant of
taking one Sunday im each six-month peried, employing a
truck, a loader and two uimers for that siangle day, and
filling the truck twenty-five times in order to haul ere
from one spot to another on the premises. The writer
submits no such comstruction is authorized by the terms
of the lease, dictiomary definitions, case law or common
sense and justice.

First, without here rearguing the lease provisions,
it is clear that the purpose clause (Article II of the
lease) held "nine" te be synonymous with “extract,®
Further, that when referring to attendant operations




(attondant to "extraction®) the lease either named the
operation (expleration, caving, stripping, removing
etc.) or used some gemeral phrase to cover them (all
things reasonably mecessary, ete.)

sSecond, all strict definitions of mining (in-
cluding those cited by defendants) do ome of two things:

(1) Sither "mine® is made synonymous with
*axtract,® and nothing further is said, or

(2) With respect only to underground mining,
*"mine” is sometimes (infrequently) made
synonymous with "extract and baul to the
surface.”

In no strict definition cited by any of the parties to
this action is

(1) surface mining (in the strict sense) used
to include hauling,

(2) nor is hauling alone defined as wmining.

In the sixteen definitions from dictionaries, min.
ing texts, emcyclopedias and court cases set forth on
pages 10 -« 18 of plaintiffs' opening mesorandum, only
ome (from the Lmcyclopedia Americanma - see page 14 of the
memorandum) includes within it hauling to the surface.
Here, clearly, underground mining is htl.aj discussed, And
equally important, "mining® in that definition requires
two things: °*...releasing the mineral from its surroundings

-




and raising it to the surface.,.® (Emphasis supplied.)
Again, in this connection the Court's attention

is particulariy directed to the definitions of stoping,

underground transportation and mucking (found on page

12 of plaintiffs' opening wemorandum) taken from the United

States Bureau of Mines, Metal Mining Practice, wherein

stoping is made synonymous with mining and the hauling

and tramsportation features are separated and distinguished,

In one citation, it appears, defendants revert to
their reliance upon the broad definition of mining.
Defendants (at the bottom of page 8 of their memorandum)
include a brief quotation from page 15 of u\.rm R.
Dunning's interesting volume entitled Rocks to Riches (1969).
The quotation is to the effect that extractive mining is
the final phase of mining. Defendants' intended implica-
tion, of course, is that there is wore to mining (in the
broad sense) than extraction,

In this context Mr. Dunming is obviously using the
broad definition of miming. A1l of the parties to this
action clearly admit such a definition does exist. The
question, however, is its applicability to the language
of the instant lease.

It is important to note that the two paragraphs
preceding defendants' selected quotation from Mr, Dunming's
book dealt with "Exploration® and "Development® -- two
subjects separately referred to in the instant lease. And
the paragraph following the selectel guotation, entitled




 "Ope Chute® deals with methods of removal of ore to
transportation equipment for hauling. In other words,
Mr. Dunning does not confuse or combine extraction with
‘removal,

On the bottom of page 19 and the top of page 20
of his volume, Mr., Dunning comsiders openm pit mining. Here
he makes it clear that in this context he does mot even
combine development or stripping of overburden with
nining. He 5ays:

"At last we come to m»npu utuu
authods. Here the systenm

ﬂthnfmmu
grade and extent of the erebody.

"But open pit mining has certain
-. any : m m

¥r. Parsons, with understandable pride, quotes a
definition of mining from page 398 of his father's outstand-
ing velume The Porphyry Coppers (by A. B, Parsoms, 1933),
The definition appears to include loading and transport-
ing both to the surface and on the surface.

¥hat the younger Mr. Parsons fails to appreciate,
however, is that:

(1) This definition appears on the first
page of a chapter (XIX) entitled
"Underground Miming." In the area of
underground mining, hauling to the

-G




surface, as previously miuo_d, is some~
times (though infrequently) imeluded within
the marrow definition of mining.

(2) what the senior Mr. Parsons does not say is
 that hauling alone comstitutes mining.

(3) In the previous chapter (XVIII) the senior
Mr, Parsons discusses open pit mining under
the title *Power-Shovel ¥iming.® In this
chapter, under the separate subtitle "Haulage
of Ore and Waste," Mr, Parsons nicely dis-
tinguishes between mining and transportation.
Unfortunately, no definition of mining as
such is ineluded in this chapter. However, a
reading of the chapter as a whole makes the
context clear. "

Defendants' memorandum (from the bottom of page 4
to the top of page 7 thereof) quotes a definition of min-
ing from T, A, Rickard's Man and Wetals. (If the Court
enjoyed this lyrical excursion--imcluding Hamlet's quota-
tion..as much as did the writer, the Court should alse :
inspect Mr, Rickard's definition of “givilization” beginning
on page 8 of the same volume,) !mrnmuam
quotation does not appear to &cmurumm
defendants® summary thereof. Instead, when ¥r. Riclkard
gets down to business, he says: | |

muu. in its industrial semse, to
which we now come, is the act, which
if «m mamur is an art, pr re~

ng rock, hard or soft, loose or
uaﬁ:t, fm its place u the crust

-10-




On pages 5 and 4 of their memorandum, defendants,
apparently displeased with Peele's definition of mining,
seek to "meutralize® it first by quoting, not freom the

definition of wining in the text, but from the preface
with respect to the fields of endeavor of a mining
engineer and metallurgist. Them, defendants return to
the definition of mining by breaking the quotation con-
cerned into sections. Should the Court choose to refresh
its recollection of what Mr. Peele actually had to say
on the subject, the gquotation is set forth in full eon
page 11 of plaintiffs' memorandum.

In thelr reference to the Encyclopedia B
article, defendants address themselves to the article's
discussion of "mining ventures.® The definition of
"mining® from that work cam be found at the bottom of
page 13 and the top of page 14 of plaintiffs' semorandum,

Again in comnection with defendants' new theory
for the strict definition of "mining” so as to permit it
to mean hauling or mucking alome, the Court's attention
is dirvected to A, H, Rickett's definition of "Nining"
and "¥ining and Milling® (frem the voluwe Awe: Minis
Law) set forth at plaintiffs’ m“mnm
13. ¥r, Rickett's volumes contain mo definition of the
word "Mucking,” but page 31 of Volume I does contaim a
definition of "Mucker® which reads:

A ‘mucker' is a miner whose duty it i
f&.‘ﬁ:ﬁ““‘“““‘:"“m aisere.®
(WW \




Reading first Mr, Rickett's definition of "mining” as
synonymous with “extraction® (set forth on page 13 of
our opening wemorandum), and mext his definition of
*"muckers® as those who perform a process subseguent
to extraction, the impact is clear.

Defendants object to our referemce teo North
Ame R stories Co, v, Jacobs (included im 2 gquo-
mmm-mm”amumu”uu
defendants’ opouing wemorandum, and wore fully set forth
on page 1 of this memorandum). The stated basis for
thoir objection is that the Hentucky court's definition
of mining arose from a fact situation of no mining for

- ten years under a ten-year lease. Plaintiffs submit

the ecase is very much inm point here where in six years

leas than 31,000 of royalties have been paid in teto.

At 50 cents per ton this means less than 2,000 toms have
boen seld. And this is in view of the fact that the
defendants themselves have made it clear that 2,000 toms
would be a reasonable winimal production for only three
months -~ not six years! (See the second full paragraph
on page 22 of plaintiffs® epening memorandus regarding

the testimony of Mr, Guy Swartz and defendants® Exhibit wpw,)

mutumwmummmmnm
activitios m just prier to the hmiuﬂu of the
uuotar failure tom rlaintiffs submit the parallel

is striking.




pefendants wind up the first section of their
brief by citing and quoting from an early (1916) decision
of the Springfield, Missouri Court of Appeals (Giersa v.
Creech, 181 5,¥, 588). Plaintiffs are not only curious
as to why defendants would cite this case, but stromgly
encourage this Court to read the decision in tote.

Mmmlm-mﬂtwualm«a
coal property is entitied to clean and market coal ore
previously mined and piled on the premises by the lessor
where one clause of the lease provided for royalty pay-
ments on "ores to be extracted from the premises,” and
another provided for *...digging, mining and carrying
aWaY. ..0res, . .wiich say be found in, upen, or under said
lands.® The Court, in deciding for the lessee:

(1) Read the contract as a whole (as plaintiffs
believe should be dome in the case at bar).

(2) Recognized the literal comstructiom of the
word %extract® as not imcluding hauling,
but denied its controlling application in
the lease contract there at issue.

The case does not stand for a gemeral
dw"uium-mmm- If the rule of

mit that the comclusion would be
contract the word "mine® does and must mean "extract.”
That court (at 181 5.¥, page 550) quoted with approval

-1‘.




Coal and Iron Co. v. Coal Co., 176 No. App. 407, 421

188 s.w, 420, 424, as follows:

"s & # Vhere the language of a contract is
morMim or where mmu

mm':x u is fairly susceptible
&m n& nakes it m;-,

«lb-r{ m as prum men would & o #
make, wh in the other makes it inequitable,

unusual, or such as reasonable men would not

b Hianly G outer into, the interpretation

which s it a rational and probable agree-

nﬂm&hmhmthh‘!ﬂhlmu

an unusual, unfair, or improbable contract."
Plaintiffs believe it would be unusual, not ratiomal,
inequitable, and an agreement not likely to be made by
prudent men to comstruetthe lease at bar in such fashion
that moving previously wined ore from one place to another
on the premises ome Sunday svery six months would forever

prevent forfeiture,

The entire second half of defeondants' memorandum,
under the title “"Justification Waiver and Excuse™ is
devoted to a partial revisitation of facts desigmed to
suggest that if defendants did fail to mine, it was
plaintiffs' fault for bedeviling them. :

While this Court instructed all counsel that it
did not desire the briefing of the facts, plaintiffs
believe certain omissions in defendants' excursion therein
need reference.

(1) The period under consideration in _
the 1060 arbitration is different from

e




(2)

(s)

(4)

and prior to the period under cone
sideration here.

¥r, Elwood Wright, under cross-examination
at the heariang before this Court, could
testify to no sale of ore prevented by
Mr. Cowden.

And he admitted (with respect to negotiae
tions with a Japanase firm) thats

o m:”mm:hmﬁnm
was teo low, bm

(b) a.mmt, he could not afford
necessary performance bond
required.,

And, with referemce to Mr. Cowden's ox-
pressed belief that prudent prospective
purchasers or those interested in a "mew
lease® should check with the Campbell
estate, it is to be recalled that:

(a) MNr, M.gt h his MM

Mmu“mm.
mwuhn

mortgage;

(b) Mr. Cowden received a royalty cheek

from the 11 eatate at
to the led Mmm
Hr, Wright;

(e) A g:um and ucnm map

Mug;tz its face that it was
um“mn:ﬁi' gament
‘from Mr, Campbell to Mr, Wright). _




(5) The only flurries of activity that

did oecur in the history of this lease
occurred when plaintiffs went beyond
waraing letters and actually instituted
proceedings. If plaintiffs have erred,
it is that they have beenm too gemerous

~ in warnings and not quick emough to
act,

In support of their claim that lessers prevented
lessees from mining, defendants cite two letters from
plaintiffs as far back as August 11, 1960 and January 15,
1061. The only letter barely within the peried com-
cerned is defendants’ Exhibit "H® dated October 27, 1961,
It does nmot say the lease is terminmated. Imstead, it
warns of defaults in several particulars and states such
are not waived, Unfortumately, it meither spurred de-
fendants on to mine mor encouraged them to abandon the
property. Instead, they continued the same "mining by
telephone™ activities they had been conducting since
May of 1956. The only activity of plaintiffs that really

encouraged mining under anybody's definition was the

filing of a lawsuit in May of 1962. Since that time,
the ore has been flying!

While plaintiffs are im perfect agreement with
the rule of law that a landlord cammot rely on non-
performance of which he was the cause, we are at a loss
to see its application to the facts of this case, For

~16-




this reason we see no reason to further extend this
already over-long reply memorandum with a comsideration
of defemdants® citations on this point -~ other than to
encourage the Court to read these citations if it has
the time. The fact situations there invelved comstitute
the best answer to the inapplicability of that rule of
law to this case.

Defendants next rely on Taylor v. Kingsan
Feldspar Co. to support the proposition that adverse
market conditioms should be considered with respect to
an implied covemant of due diligence. Again we have
ne quarrel with the rule of law, We submit, however:

(1) The lease inm the Taylor case did net comtain
' any six-month (or other) termimation clause
and, therefore, the implied covenmant rule
was there applicable. That case itself
nakes it clear that the rule is not appli-
eable where the condition of forfeiture or
termination clause is stated in the lease.

(2) There is no evidence in the case at bar of
adverse market conditions anyway. Instead,
the evidence is uncontradicted that the fime
grind market has long existed (Mr. Wright
testified to a weekly publication of this
market with an annual yearbook which has,
to his kmowledge, been published for mere

wlT=




than ten years) and that defeadants were
aware of its applicability to this ore

even well before the arbiters' decision

in January of 1961 in which it is dis-
cussed at length (defendants' Exhibit "pv»),
The problem here has nothing to do with

the existence of or the knowledge of markets
or their condition. It has to do only with
the failure to mine. |

Defendants' final effort is om the one hand to avold
an injunction in this action so that mining and stocke-
piling can continue, while at the same time capture the
right to sell all ore stockpiled on the premises, De-
fendants attempt to support this flabbergasting concept
by eiting 51 ALR 1121 and Article XVIII of the lease.

First, this is not the import of Article XVIII of
the lease. That article permits the lessees' use of the
premises during controversies or disagreements, not after
termination. Article XVIIT reads lu_ tll_.l. as follows:

"That the uninterrupted ﬁrh of the
Lessee to the use of the demised premises and
to exercise the rights and privileges herein
provided for shall continue s not-
withstanding any controversy or d :
between the parties hereto respecting the _
L1T Ffaiy saton may sceras-n.shipeats ooy
a ' .ch may accrue on :
ninimum royalty at the time or times and in
the manmer stipulated in and by this lease."

Second, the case cited im 51 ALR 1121 (¥ally v.
Edwards, Ry., 279 S,W, 24 261, 51 ALR 2d 1118) deals with



mmzpummnmntmm»m
by lessee, utmwomwmmm
The question presented to the court was whether at the
end of the lease term (mo forfeiture was iavelved) the
tenant had a right, within a reasomable time, to remove
and sell the same upon paying the preseribed royaity.

The court held he could,

Third, as both the case and the anmotation point
out, there is both a paucity of law and a split of
authority on this subject.

Fourth, in the ome case cited in the ALR ammota-
tion wherein the lease term was shortemed by forfeiture,
the opposite result was achieved (Boron v, Smith, 380
Pa. 98, 110 A, 24 160, 48 ALR 24 1170).

Fifth, as the ALR annotation points out at pages
1121223

'thu of course, recourse is to be
mtc &o hmcfﬁu lmtorm

antiei ladm on gone
.ou mnu, is a matter of deter-
uining whether m in what manser mm»
provisions in the lesase have a bearing.*
And Article XV of the lease makes it clear that

the parties comsider it the lessor's ore until u-u ree-

 moved and a royalty paid thereon,

But fimally, plaintiffs submit that no mere cogent
or impressive argument could possibly be made for the

il



necessity of an immediate injunction in this case. De-
fendants have testified that they are mining as rapidly
upn-hh nowy that they have been so doing since
sult wvas filed May 18, 1062, and that they will continue
until stopped by this Court. If defendants live up to
their word, and they be correct with respect to the
ownership of wmined ore, any decision on the appeal inm
this case (remdered after the present three-year time
iag of our Supreme Court, which will by them have in-
creased due to a nearly 100f increase in cases now pend-
ing over those pending three years ago) will indeed be
a suliity, Nore simply stated, if defendants are correct
that they ownm 21l ore stockpiled, and if an injunction
fails to issue now, then defemdants will have won this
case irrespective of the decision of any courtt

Plaintiffs earnestly submit that all of the law
supports the fact that this lease has terminated and
the injunction must issue if the rights of the parties
are to be preserved pending defendants' appeal.

Zespectfully submitted

this Tth day of December, 1982,

ewuol for Plaintiffs
« Pay Cowden and Ruth Hkeed
cndoa. his wife.

Two coples of the foregoing
delivered to Tognoni, Parsons,
Birchett and Goodi lm Hut
mmz Bank Bui , Phoenix 4,
'ﬁ Counsel m- mtmm
this "th day of December, 1962.




IN TEE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR TEE COUNTY OF YAVAPAL |

'E, BAY CCWDEN and RUTH REED

|31
- COWDEN, his wife, : )
Plaintiffs, g N0, 25571 |
vl ' " ) DEFENDANTS® MEMORANTUM
. O ity Y} IN OPPOSITION TO INJUC-
- ELKOOD WRIGHT, et al, : g ©IVE RELIEF
' | Deferdacts. )

The plain_tiff 's memovzndum in aauppm:tr o2 the proposition that
the lesse under comsideration temimated sutcmatically ecncludes
. with these veascus:

"(1) Mo extraction of ore was accomplished from
~ Qetober 1, 1961, through May 18, 1962, end

| (2) The lease provisions, dictlonary definitions
and courts all recuire the verb "ine” in the
context to be synonymeus with extvaction.™
In comze.«zi;ien with item (1) it is _tmdiz:nited that approxi-
métaly M}Q tons of oré (D, C. Evems wao did the -wo::k testified
| ebout 375 tons -. 25 txuck loads) wan mckgd on ﬁax‘ch 25, 1962, and
# portion of this necesvarily cems from in place i.e. from the bot-
.tm and from the fa-cé eﬂ.‘the -éit on the Ivon Chancellor. ¥From the
! véry most strict comstructicn of the verb "5 mine"”, therefore,
gome ore was ‘mined” ancl tlw_p}.an”.ntiffs failed to make ocut their
‘case. In eddition, howaver, "mucking® is "mining" end the entire
emount: of 'o_ré' stockpiled in March of 1962 be it 375 or 400 tons was
Ypined”, Mr., Cowdon testified thet "M\ing“ to him included déigzing
and trapsparting the dm to the vailbead for tr&nspormtion; thus

necesgarily including the process of mucking, Mr. Cowvden's uvsage




\
p

~ of the word is broader ahmavthé: qucted by plaintifi's counsel
‘from the Encyclopedia Americana (Vol. 13, page 173, 1958 Edition)
as iolluwa' | e

”ulning, the” rumo»ml of valuable uﬂneral yroducta
from the earth. wWhile in its narrower ¢ense mining
includes only the actual operations of veleasing the
mineral irom its surruandings and raising it to the
surfece...” .

but both includé th@'taiéips of the ota,co.cha gurface and'“mucking". 
; The writer is‘inclinéd ic'believa as mmﬁt accuvate the na'“v |
ldatiniticn used.b) the American Inatitute of Miuing & Metallurgi-
'cal “ngiaeerina text enmtitled ’Thu Pvrphyry Coppers™ by A, B.
:Parsons {to whem the wvxcer believes himsalf to be related by

- divect descent) publisnedvin 1933, There at psage 393 phe word'}
lf%ﬁnimg“‘is defined;

”asauming that preparvatory wovk has gained acéesﬁ‘

‘to the orebody, mining of whatever kind consists es-
‘sentlally of these operactlons:

L. Ereaking the ove “in place” as nature left it,
into pleces small enouzh for convenient handling.

2. Loading these picces into gome kind of a ve- -
~hicle on whgels. (in 1333 space vchiulus, at leasc
. opersting underground were unthought of)

3.~5Transporting tha breoken ore to some central
‘plant en the suxface where the process of extracting
the velusble metals can be commenced.”

‘\llt will be regalléd'ﬁhat Mark Cemmill, present lessee of the United
YAV@rda, testified that‘this mucking was in biﬁ opinion mining (with-
“in‘ﬁbe.zaaning of tha‘sogtalléd‘striet definition). Contrary to

éxpxassicns in tﬁe plalntiffs' menoranduem, as did Mr. Cowden, Me.

tlwead wright zad this work "mining” because be did it for

cuudda
 the purpose of keeping the lease im effect ond this is revealed

by his letter té Mr. Cowden of April, 1982, (Exbhibit 19) (when his

-2+




 lease was under attack) wherein he states in the first paragraph:

This letter will have to suffice as I was in-
-formed that you were im Mexico this past week. I
had planned on spending some time with ycu 1if pos-
sible while I was in Arizoua. 1 ¢id not intend on

~ Stockplling the ore from the Iron Chancellor claim

until we bad discussaé zhe overall situation. How-
ever I felt that I had better do thisg, as you were
not avallsble. 1 stockpiled approximately 400 tons
of mine run ore on your property slongside the.other
stockpiles. This was the ore I mined las September.
I had 2 miners, a truck, and loadér on the propevty
Sunday March 25, 1962, We worked all that day and
removed from the Ivon Chancellor roadside face to
. the stockpile, 25 full truckloads.” '

%

- Thus both parties to this lease and action interpreted the
term "mining" as including "tmceking'™ and it is really unnecessary

- to consider the meaning other persons mazy attribute to the term.

‘However,'énd 80 too, the incyelopedia Britennica (1962 Edition,

'_Vo}&me 15, page 543) in its serticle on Mining Metal states:
"Most mining ventures emntail an operating cycle
which in its usual sequence, is comprised basically
of: ' | o

(1) rock b:eaking,ﬁrilling & blasting)
(2) wmacking (lcading)
(3) tramsporting (healing & hoistiny)™

The author then speaks of related activities (broad view):

"In addition to the basic work cycle of mining,
other activities usually must be performed. These
generally imclude the disposing of spoil vock (un-

- profiteble, barven rock scmetimes called vaste)
shaft sinking, distribution of power supply, ven-
tilating, lighting, draining, surveying, naking of

- geclogic investigations and the installing and main-
taining of mine plants." Coe .

~Charles H. Dunning in his book on wining in Arizona entitled "Rock
- to Riches" (l959);spéaks'of‘(pag@'15):

”ExtractianMining:V the final phase of mining.
The actual removal of usable ore from the mine,:

The Mining ingincers' Handbooit edited by Robert Pecle has bzen re-

ferred to Bz,piaintiﬁff§&ﬁﬂ&n£&ren¢e‘(to which we certainly do not
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.wholly disagree) as indicasing that "mining” is "extraction.”
in the prefece to the fivst editium, Peele sayk (page ix):

: "In practice, o well defined boundary exists bee
tween the flelds of wouk of the wmining enginecr and
the megallurgist, While under some conditions ond in
scme vegioms, the mining enginer 's functioms end with
the winning of the ove snd its delivery to a custom
veduction works (mill v smeiter), im OLIGT Cases Che
wining company’s plant includes & concentrating mill,
amalpemsting ov cyaniding works or evem 8 smeliing

~establishment,.”™ HELE A :

'?mela;ﬁ handbook, &s plaintiff's concede, does not define “miniag"
- but throughout his wor& e describes the various processes of .
mininngith parniéulatityu epd in mhe'arti¢1a én "Open~-cut. Mining",
'ﬁor exampla.:1oad1ng'mathods.and excavating dovices and ecuipment
a:e»d&scribed 1n.da:ail. bfkus where he describes what is meant by
| - his four stages of’m&uiuﬁ:‘

- “Exploitacion (miring), or the work of extracting
the mineval.” g

Webster (third editzion) definss Texploit™ as:

"to tura (a netural vescurce) Lo econcalc ace
‘count and “extract™ ass

“to separste (an ore or miuevel from a deposit;
aiso,  to sepavate (a mwtal) from an ove"

Perhaps the msat learnad‘éctempt to fasten dovm the meaning éf
"mlning” is in "Man & Metals” by T. A. Rickaxd, published in 1932,

being a history of miéing in zelation to the cevelopment of civili-

é&tion: - ‘ ‘ ,

. "L you want ko avrive &b intellipitle i8sugSe~

0ot Lo gay wonclusions--in any discussiorn, begin by
setelng the meaning of the terms you eve about to use."
S0 gaid a distinguished Master of Trimity College,
Cambridge. It 18 a truz saying, and worthy of accepe
tation. In this book two words will be used fraquently, .
'wining' and ‘eivilization'; it will be well thereforsz
to define them, and ln defining shem ¢o trace both their
derivation and the chenjes thst they have undergone. ia
Chelr significence from the past to the present.

The darivatidn-oﬁ 'wining' ie wacercain; its

-l




etymologic pedigr&é-ha&'bﬁan-laet. Cur word 'mine’

. comes from mineor, an Old French wverb thit in the

earliest instance meant to excavate, to irake a passaje
underproend, to undermine. llare we have the idea of

sapping, of military enginesving, which has been im-
plicit until a compavatively recent period. L'Art du
Mineur is the name ¢f an eighteenzh-century book that,
in the Science Llibrary at South Rensington, was placed
- inadvertently under the heading of 'Mining and Motal-
lurgy ', wheress it chould have been indexed under 'Mil-
itary Engineering'. The book discusses :the art of the
sapper. The Old French word probably caze from the
.mzdieval Latin mina, which apparcntly did not signify
an excavation from which mineral substances were drawm;
the word was not used in an iadustrial scase; on the
contrary, the derivetiom poes back to the classical
Latin mina, & point, scmething that projects, and there-
fore threatens. Frem this we obtain minae, a threat,
and later, in medieval Latin, we bave minari, to drive
by threats, to threaten, a meaning that survives in our
English word 'minatery'. Thus 'mine' cane to mesn an
excavation made in warfare; 4Lt had a miiitavy signifi-
cance loug beifore it acquired an indugtrial meaning.
During the recent war, the Qontroiler of Mines was the
officer in charge of sepping operations on the British
front; it hapoened that in peace-~time he was a pro-
fessional mining engincer. Thus he was a miner im .
both the old and the new senve ¢f the word., Moreover,
the former meaining of 'mina'® survives not only im
military engineering, but im neval warfar@, in which
also 'mines' play theit deadly pact. The Romans, howe

- ever, did no use the word mina to d;si gnnte an under-

. ground passage; instead LBC] used cuniculus, the pri-
S mary meaning of which was ‘vebbit', because their
undermining operations sugzested a rabbii warren, The
Romans were soldievs leoag before they wele diggers of
ore; they dug holes to destroy an enemy's fortifica-
tion with keener understanding than they exploited an
ore deposit. This is evident from the tutms employed i
early Latin writings, the most interesting literavy
‘usage being that of Julius Caeser. In hzs 'Galliic War'
~ha states that the Blturipes tried to undercut his forti-
f£ications by means of wines, cuniculi; be remarks that
"they did this skilfully because they had large iron-
workings, fervariae, in thwxr owa country, so that every
‘kind of mine, cuniculus, was known to them end employed
by them in their militery operatioms. Apein, he says
‘that the Aquiteni advanced thelr attack vwith mines, cun-
- ieculdl, even under his vary vemparts, for in this matter
- of undermining they were eupert because in meny places
ia their country they bhad copper mines, ¢erariae, and
guarries, secturaze, In the seme manner other Latin
writers use auraria and avgentaria to signify a gold
mine end a silver mine reecpectively., These terms, like
sevaria and ferrsrila, are adjectives uged substavtively,
the noun that is understood being fodina, a digping, de-
vived from the verb fodzo, to dig, from which also ¢ones
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fossor, digper, or miner.

U

- Mining, In its indusgricl sense, to which we now
ceme, is the act, which if done skilfully is an art, of
removing rock, hard ovr soft, loose or conpact, from its
place in the crust of the ecavth. A clay pit or a steme
guaryy is an gpen-air wine, for the term 15 not restricted
- ko underguound excavationz. Nor need the product be
rocky; an oil well from which a liquid mipeval is pumped
by machinery, or propelled by its associnted natural gas,
is a wine; so also is a bovehole through which sulvhur is
drawn after being liquefied by superheated steam, The
raising of gold-bearing gravel by means of either a buckete
-chain or a suction pump is a mining opevetion, as is the '
dissolving of salt anderpground by means ¢f water for the
parpose of pumping it te the surface. The introduction
of water Into a copper deposit for the puvpose of leach-
ing the ore prior to precipitstion on scyapiron is a
method in which mining and metallurgy are combined. Min-
ing is the exploitation of ore deposite, the word 'ore'
weaning vock or mineral that can be explcited to econe
omic advantage; for the idea of gain is implicit. Mige
ing has suffevred no break im comtinuity fvom the wmisty
dawn when our pitheceid ancestor detached a nodule of
flint in a c¢hik bank to this later day when a sevies of

- machine shovels, actuated by steam or electricity, dig
noisily, and effectively, into a wouatain of copper-
beaving rock. The scale of the operation has been DA[3w
nified, but the purpose of it is the seme: to exploii
the mineral resources of nature For the use of man.

From the 'mine’ thut undercut the ensmy's fortifi-
cation it was a shovt step to the devisini of machines
to aid that purpose, such as battering-raus, mangenels,
- and catapults, these being folloved in the sixteenth
century by explosives of & destructive character, in-
¢luding the petevd. Thus the ‘enginry of war' was in-
- vented, the ' engine' being & mechanical device to
- which ingenium, ingenuity, or skill in contrivance, was
capplied. Hamlet says te his gothex:

For 'tis the sport tc have the englncer

Hoist with his owa petar; and't shall go hard
But I will delve ome yard below their mines,
fnd blow them at the mooan. ' -

S0 the miner became the "engineer™, or enginecer, whose

- iogenuity was brought to bear oa operationus that pre-

viously required mere labor vather than skill. Sir
Walter Raleigh, describing the crude gold-washing op-
erations of the natives of Guiena In the sixteenth cen-
tury, remarked that their miniag was opus laboris, non
ingenii, the effort of miscle, not of miné. Their method
:id not involve engineering, which is the applicatiem of
- dngenuity to buman handiwerk; whereby man iiberated hime
- 8elf from his primordial penalty, and, ceasing to toil by
thie sweat of his brow, substituted the leverage of
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-machiﬁerj for tﬁe ase of his scarred haﬁaa and tived °

tendons. By aid of mechanical devices, made chiefly

from the mecal of the mine, he investigated the secrcts

of Nature and harnessed hev forces to his service. In-

gineeriug becams tha genius of cur material clvilization.

From the foregoing it Lecws indissutable that whatever is meant
.bj the term "to mina” oT ”mining" 1c necessarily includes the waking
. of the cavity by removal'of matetial which leaves the cavity -- i.e.

‘»mucking "~ Such is the interrr tatian in techn.cal usage and in
common usage.

Plaintiff' have quoted at length two uaaes which it would seem
from the portions of che opinlon quoted should be commented upon.
The fivst is North Amer;can Refractorics Company v. Jacobs, 324 3.W.,
2nd 495. There a lease had been executed om April 28, 1945 for a
periof of 5 years with the vight of renewal for § additional yeairs
end at the e¢nd of the reﬁawal peficd the right to continue it in
'éfféct‘"in the'eveat lessee Lo Op@raﬁing and mining clay at the
ex?ira;ion of the t&rm;” fha'cautt in declariﬁg-the leasg term-
iﬁated state&_(paéﬁ 4&7):

"However, in 10 yeavs appellent had not ex-

tracted, for commercial purpeses, a single

ton of clay.’™ :
It‘appears from the opinion tchat all that'had been done on the
-féreperty was gome stripping of overburden for the purpose of ex-
posing the ore body to be mined. The court holds that while there
wes somecoperaéiﬁg there was no "mining.” Iu-support of its 'in-
'térpretaiion of the wwrd it\ciaéa Huchagan Ve ﬁ&céon, 250 3.W.,
2nd 40, which merely heid that mining is not limited to sinking of
‘a shast but anludes tha Jurap type of mlnxng.

Tae second case, tha* of Premont Lumber Company v. Starrell
Petrolcum.Co., 364 Pad 773, involves a lease enteved into ovn

. Augast 23, 1554 on 25,000 acres. It was of the oil and gas type
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'whi;h:incluéedfazgr;mary term of 3 yeavs end vas to contirue ",...
:so\long,thar@mfter as cii; gas b: other mineral ia produéed from
gaid lanés oT lan¢$,wich which said land is pooled." Another
) portion of the lease¢ provided an eddivional 60 days if at the end
bfAtﬁé tetm the lﬁsseevwaé then %o ongaged n operations.....for
ﬁiaing.“ ’Thé cau?t held th&t,by reason of'cﬂnceaaibn of the 9art1es
th-é .prqspacciné a'ctivi;y which the lessce comenced just 28 days
'before»expiratiqn'of‘the leese was not mining but. prospecting only.
Reliance 3155 was placed upen ths intovpretation of oii and gas
ieasas. The use of the word ﬁxtrac;ioﬁ howevey cleaﬁly entailed
removal. | | | ' i
. The case of Sieréa'v;‘Creecb, 181 8.4, 5&?, is in point. There
.tﬁa'rcyél;y Qas_to be paid the lessor on all ores ".,.to be extracted
'Efqm the éremises.....” end the ceourt holds (yége 530):
“The term eutract a3 here used evid;ntiy covers

3
the whole work necedsary to moke marketable ove-s
mining, clearing asd delivering £o market..ccoces”

The work of lifring the ore from the ore bed to
- the suvface is shown to be a swmall part oanly of
what 18 necessary to mavket the orve. .




JUSTIFICATION WAIVER AMD EXCUSE

on fugasc il, 1960 the Plainciff's heréin wrote to Mr. Wright

v,(Exhi&it 13) informing htm that hm was in dai&uit under the lease
v*n vnrious particulara, awd in nvcmtdance with the terms of the

leasa. appointed an arblaraﬁa* uubuequ@ntly in October 1909, toth

_'pat;iea submitteﬁ to arbltrat¢on and g dacisiea was véndered on Jan-

 uary 15, 1361 (kxh;bit 15) by all three arbitrators unanimousiy

’:holdiug that ¢he lease w;a_ﬁtiil ig effaet.(tha Isgue of terminz-
':icn undet ;he clause in qu@sﬁi@n was &@cidad); However, following
- submission to Chﬁ arbitration sad pricr.to decision the Plaintiif's
-sgaia attacked the lessens wight by letter of November 18 1960
~.-‘(Ezz‘hi.'f.ﬁ.t'. 14). Again by letter of October 27, 1361 (Exhibit 17) the
:lessors‘fhreagh thelr atrorney Mavk lilmer declaved the laéae in
: default “in numerous p&rricu;ars" Thus prior to the alleged
'p@tiad ci railuce to ming treﬂ Octabur i, 1961 ¢o Hay 18, 1962,
- duving sald period, and after, the lessors unjuscifiably kept the
'.1eésea_in a state of uncmxtqinzy thua effectively preventing the
'lessaé from entering into conbracts Lo deliver ore.ﬁ: entoring ine
‘to.agreaménts with others to oparate the propsviy. These letters
declaring the lassea to be in dafmulﬁ explain why Mr. inﬁ§ﬂ be~
iieved he mns@ have. the apﬁrovai of Mz, C@wdga bafore entering ine-
‘ia @uch contracts and aiwd ¢xplain his répeated attempts to gain
.such apptoval. . ‘
The question hexe prasentad is what affeut did these attacks
‘ﬁgan lessee’s vight have upen the duty of the lessee to minme. It
-is-weil sattled'thga a coverant of quiect enjoyment is a part of
&vary iaa@e whother expressgd in so many wérds or iﬁplied by ibe

rvelationship itself,
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such. a rule is appli&d in construing oil end gas leasas and

130 leases of other m&meral proparties, Thaa in Winn v. Collins

' ;4 183 S.h., '2d JJJ it was . CQﬁLa“ded that faflure to mine 1200 tons

of bauxita in a glven year rvaulund in a forfaiture but the court
.held that the bringing of al law uuia aatoppad the ?laiutiff' from
“claimang forfelture during the parioa of auit‘ The Plaintiff's
then claimed a lack of dua diiig&ﬁce'tn development aﬁ the.ptaparcy.'
< Aftcr setting out gﬁﬂ@tdll" the effurza of the lessces twa court
4'adherad to the rula'

“It the appelleas by tnel conduet in insti-

tuting lawsuits, or im any other maaner, put

obstecles in the way of appallants which caused

them to fail vo periowm thelr covesants, then
- the appellees would be estopped from settiag

ap abuwdoamenn ov forfelture by apnellamts."

In the th cizcuit cart case of Holla ‘#. Rogers, 176 Fed.

o 709, the Paainti@* s lessees, by veason of ejectment by the lessors

 ,%@:@ pravented fram.miniﬁg placer gmld.gravelvduring thé pericd of
the lease and acught to have the court enjoin the defendsnts from
'Afart%hr.inﬂerfereuce.' The court in granting the injunction basaé B
Li»s Yeasoning on breach of the sovenant of quiet enjoymenc and upe-
hsld the injumation against the lessovs until the lessees had un-
ihterrupted miniwg vights for the lease peviod even though the
"l@aa@'pmriod had-axpired. g3 in the present case the Defendant' s
are @nticled to an extaﬁaica of their lease duvring ‘the period iz
‘has been under atcack.' As to the propriety of such alteruativn :
dacrens - :c require parfo"w«noa by lessee ¢r in lieu thereof Jor-
'feltura sea Reckj Haunt&in éanacal Law Institute Voluma 3 ‘st page
_f?GB. | | '
In the case of Taylor v.'Kiagm&@ Faldapté, 18 P 24 849, cited

.bj'?iﬁintiff'svfor,th& proposicion thst in.tﬁa éhseace of an ex-

press covenzant to develop. a covensnt of due diligence will be




"imyliad,_certéin £acts pevtinant to the caéa at bay should be
’ noti¢ed. The lease was for-a term of Y9 years. Although advance
~§ayman;s.of $3,836.06 waie requived to be made the amount was t£o
bé deducted from royaltics zuhﬁ&qaently gccruing. During the
years from 1524 to 1930 the lessees “mined and shipped" 9,010 toas.
In‘th& casé at_bar it appears something in excess of 10,000 tous
has been stockpiled. Ii tbes@'faetslate any critevion the mining
and stcékpiling aacé@plished by the lessees cuunét be igneved, OF
further interest in this case is the fack that: in declafing the
lease ﬁot f@rfeiced thé court considers the available market for
the ore in queation and the fact thet neithet lessor nor lessce
nwned a mill suitable for grinding (page €532):

"ooo From this evidence it appesrs that, due to the freight
rates, practically the only place where the fsldspar
from these c¢laims could be seold wes in Southern Califoraia,
and 28 a matter of fect that is where it was all szold,

Feldapar of this character ls used almost entirely im
the manufacture of ¢iliag, batbtubs, enanelware, and
cevamie products in geasval., Before it can be uged it
mast be ground into a fine powder, and neither dJdefendants
nor their predecesscors in integest at any time before
this suit was brought weve the owiers of a mill of tha
kind necessary to do this situated near enocugh to the
-mianing claims to be of any uwsz. It was thevefore neces-
savy that they sell the crude feldspar t¢ purchasers

- who owned mills of their owa ov could mabe arrangements

- for having it ground. Tho largest custemay for this
‘particular class of feldspar was the Flyrt Silica & Spar
Company, of Los Angeles, above veferred to, which op-
erated a grinding mill leased by it frem another covpor-

- &tlon, Duving 1929 or 1930, this company feiled, leaving,
28 we have stated asbove, a considerable indebtedness
to defeadants for feldspar already purchssed, and was,

.of course no longer Lo the mavker, It alpo appears that
theve was in Southewn Califovnia e large feldspar de-
posit near Ceampo which had thereon a grinding mill of
large capacity, and which ceme into preduction shortly
boforve defendents took over the leese. It is reascnable
to suppose that this feidsper was in cloze competitica with
that produced from the Mngmon eleims, for the year 1328
shows & drop of mearly 30 per cent, in the amcuant of
feldspar shipped from the claims cver that of 1927, when
epparenily the Campo feldspar was aveileble only in
ite crede form. But the principal resson urged by de-
fendent for the tremendous drop in the emount of Ieldspar
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ﬁhi“pwd is the general businass ﬂebrcasﬁwn 1nich -
menced in the year 1929 and has contiautd ever gince.
‘This depression is so notorious end widespresd that
evan this court cannot holp taking judicial notice theree
.. of, though its eztent varics in dziferent localitiecs.
As to how this affected tha feldspar market we have the
statement of plaimtiff's chief cxpert witness, Dr. Male
inovezki, vho testified that the Washington Ivon Works,
of which he was chief chemist, wes using less than 25
- pexr cent of the amcunt of feldspar at the time of the
trial which it was usiag in the palmy deys of 1927 and
1928, o
"e.eolt 2l8o appears from the testimony of defendent's
witneesos that they mailde ewery reasonable effort to
gell all the feldszav thay could, but were unablie to
scoure orvders for "ﬁ} imsze twan that actuwally sold.
we thiok that while tha vule above stated vaquires that
the lessee of a wmining cloim who has agreed to pay }
royalties on the gross product should uee VEry reason-
able effort to produce and sell &g much ore as is pose
8ible, when there is & tonporary depression im the
value of the ove produced, guch legsee is not required
to extract ore at a ioas v'?miy §0_that the lessor may
have voyalties thevson, 0. L. Jellico Cozl Co. Ve
Parks et al., 140 Ky. 674, 143 5, W. 22; Colorado Fual
& Ivon Co. v. Pryor, 23 Cole., 540, 47 P. S51. +what
the rule might be, where it was evident that the lezsee
could maever mine at a Hrefit, nzed not be consideved,
Theve is sufficient evidence frox which the crisl
court could have found, a2s we mist assuxe it did, that
defendant, under the civcumstances existing durino the
pericd dauring which a defeelt is cleimed, did use
- due diligence inm its operaticns. Should it appaay
at a later tims, or undev differens cirvcumstances, "
chat it was not 80 procecding, the judgment in this
case would, of eourde, be me bar to a subsequent
&utiﬁﬁ to cancel the lcase.™

In considering the &iugnaucaw@ it is alao wbrthy of keeplvzin
:mind that the laasees hete paid $5,000.00 forx the Iron Chancellcr
-elaim in which the main deposit enists ead also located 16 addition-
‘al ciaimé all for thé benefis of the lésaor. Thus this is not a

case in which the sole comsideration is voyalty bssed upon ssles «-

‘ taeurb indeed for tha lessor ta benelit gsnle of ore is requived.

Plaintiff's state the 1mr cge of mentioning implied covenaats
'oi diligence is "to get the climate undex wbith & specifiv: termin-

ation clause uhculd be read.” I£ this be 80 the Kingman case is




i&goétant. By veason of the uﬁ&ﬁﬂcﬁ‘”iﬁtiﬁﬁ ¢f the ivon ore it
'1gaé_ﬁ@st sultable eniy‘in'tha aafcaliwé fine geind mavket. The
leﬁﬁeé«hSH now éevélapﬁd p‘&ill it belleves uuitab;e fov gtiadimg_
~ t§é eze ta'supyly chat.markat. To duclare the lease terminated on
Jthwe basis of 2 highly Lechni;x; cauttruutLon of what is ugent by
»’“o ming” wou;d th@refcre geam Line Qfxzabla. Diligeunce in mining,
.abﬁenz sales would acerue nothing ¢o tha‘léaaot; As stated'ig

76 ALR 24 750

"The esvlier annotacion in 60 ALR indicated that

sowe courts heve held that the implied obligation

oi a Lﬁ&J@Q or grantee Lo CrETeLss teagonable dilie
ence in the develuprment and operation of the

yE calses for minerais amy ceage o eulst Lf che

wavket oo ditio“a foe ghe minevels o be nined are
;*% @hac fio sale could tabke slace. Later cages
dealing with this ﬁaﬁj@».‘wlqa caka this view."

 In this ccnnectian it should be recalled that dr. wright di¢

LS

- mot ia December, 1361 procesd with sales to the Mitsubishi markot

by reascen of M. Cewdaﬁ and bis azreszent with Mr. Cowden thag
§5.0¢ par ton waa teo lirtle, e, Cowden edaltted this was his

';fenprmgsicn to Mr.' ia! ani added that 2 second veason for not

meking such sales was bhis, Me. Cowden's tax position, {8:e Exhibit

. Aﬁ' toe propriety of che ia;zjuncz:iw.ve velief sought by Plain-
zlf{‘s it sheuld be poimied cut that the ove stockpiled ou the
"pwamisaa is couned by the i@&d&“ amd hu nas tha vight to rveaove it
i régaréiaas of the shte §£ the loase after May 18, 1362, sinca it
Iwﬁé miﬁé& priar:to that danﬁ. Sea 51 ALR 23 1121. Purther Avticle
-XVIII of the lease praviubs“,

hat tbu unintervupted vights of the Lesgoe to the

wse of the damised premises and to owexcise the vights
an& prxvil&&u& h@xa;a pxuv%dﬁn for. shail ucntinua




unsaspended, ﬂ&tiaihﬂﬁqﬂﬂlh“ any controversy or
disagreement batesn the percies Foreto rese
pecting the same, provided that the Lessee shall
duly pay all royalty which may accerue on shipments
and minimum voyalty at che time or times and 1ia
the manner stlpuisted in and by thia lgase,
&anee it seems injunciive vaelief prior to a £inal determivation
ef the rights oﬂ the partics is a vesedy the lessor has upacifically’
. agrecd pot to seak.
in view of the foregoing, snd chat Lovfzltures ave abhorred,
téat the buvden of proof is on the lessor, that a lesse shousld be
- construed moai screugly abzinsn the drawer, that geod faith developw
ment must be L&Qulﬁﬁréd tha; the lessees rivhts were in dxreut
'iattaca from August 1Il, L9 autil Jamuary 15, 1361, and lessor at
all times continued ugwarrentcdly to clelm lesses was in default,
»'tnut the lessor has &ccepied voyalty paywents st all tim&a, and the
further overvlding considerstion theg uM&aing“ is "mining" as
ghe ,ara s used tha term, Ianjunciive velief shauld-certaimly b
deznied,

Respeztfally submirted,

- FCCHONI, PARSONS, BIRCHETT & CGOODING

By :
dzilar B, Parsons, Jr,
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CIN THE}SUPERIOR'coURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

" E. RAY COWDEN AND RUTY REED
COWDEN, his wife,

: ' No. 255871
Plaintiffs, ;
: PLAINTIFFS!' MEMORANDUH
IN SUPPORT OF
INJUNCTIVE RELIEF

VS.

ELWOOD WRIGHT, et al,

Defendants.

Mo Nt st Nt St N Nad i Nt Nt o Nt o ol

'Purpose of Memorandums

In this Court's closing mmarks‘ 10 counsel on
Tuesday affernoon, November 20th, 1962, the Court indi-
-cateﬁ'that,the ultimate question here involved was
wﬁether or not a lease between the Cowdens and the defen-
dants was presently in existence. The Court further in-
dicated this would depend upon the meaning of.“mine," |
"to mine" etc., as used in the lease comtract between the
- parties. And; finally and specifically, on whgther the
removal of ore (which has been blasted from the mine
itself) to a stockpile on the premises constitutes mining
» within the terms of that contract and the law applicable
thereto. »

Tae Court indicated it neither needed nor desired
0 an_exfeﬂdedvreview of the facts.

It is the pufpose of this memorandum to comply




strictly with the Court's request, and because of this
and of the limitation of time made necessary by the
exigencies of the case,.corollary matters will be-

ignored.

Plaintiffs! Theory of the Case:

| Briefly stated, plaintiffs? ulfimate}theory of
the case is that the lease has terminated for the
failure of defendants %o mine the property in question
for a period of six successive months (within the pur-
view of Articlé I of the lease) during the periocd fron
October 1, 1961 to May 18, 1962.

This theory is based upon plaintiffs' conviction
that both the law and facts suppori the following coh-
- clusions, and noloﬁher: |

‘(1) Thé phrase ",,.fail %o mina...for»a
period of six (6) successive months..." as used in the
termination clause of %the leasc (Article I) must be
construed in such‘a way as to be consistant with the re-
mainder of the document, so as to give effect to the
‘intentions of the parties.

(2) Giving it such construction, the cone
clusion is utterly inescapable that this is a productibn
1eése, contemplating the payment of royalties as the
principal compensa%ion to'thé 1and10rd;

| (3) As such,; he phrase in question relates
to extracting ore from its natural environment.
» (4) And the facts are undisputed that

during the period in question, no ore was extracted.
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Faét

he oﬁly factual diépute exisiing in this record

15 de minimes, 1f, indeed, 1% exists st olil,

The contention was half-heartédly nade during
‘the hearing that in loading the approximately 400 tons
or‘zsltruckloads and ha&ling it from the mine where it
had been previoﬁsly blasted on the one day of wérk in
question, some small portion thereof, incidentally and ~
uﬁintentionally, might have been actually freeéfbom,
its naturél'envirdnment. .itris to be notéd, hdwever,
“that this is cbntrary~to Hr;VWrightis Deposition at

- page 65 thereof read into the record at trial; contrary

" to ¥r. Wright's letter to Mr. Cowden of April 3, 1962

wihich appeabs as defendants! Exhibit J,.and‘contrary'to
' Mé. Tbgnoni's letter to MNark Wilmer dated May 28, 1962
which appears as defendants! Hxiibit . | | _
Other than this, it is clear that Mr. Wrightts
totai activities,on the premises during the‘period in'
:question were conducted on that cne day late in lMarch
and, in his own words, were as follows (Wright Deposition,
page 65, read into,the record):
L wenf up and stockpiled approximately
400 tons or 25 truckloads of iron ore
from the pit into the stockpile on the
| Cowden pr0perty:" ) _
or, in Mr. Wright's words in his letter to Mr. Cowden
dated April 3, 1962 (Exhibit J): |
i ! did not intend on stockpiling the ore

from the Iron Chancellor claim until we
had discugsed the overall situation.

(€]




However, I felt I'd bettier do this as

you wcrc not available. I stockplied

approximately 400 tons of mine run ore

on your property alongside the other

"1OCkDileu. This was the ore I mined*

last September. I had two miners, a

,truck, und loader on the property

Sunday, March 25, 1862, - We worked all

that day and removed from the Iron - :

Cnancublor roadside face to the stockpile,
5 full trucklioads." (Smphasis supplied.)

f che wovd yined”

#{The defendantls use o
t the very least,
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Construction of the lease Provisicns:

Lvnn the aefenaaﬁ s wiil not deny, and this Court
néeés no ciuatzon of authority for,‘the proposition
that 2 pa"ticular word or phrase in an agreement, if
ambig;ous,-will be construed to relate-sensibly with
the remaindep of‘the‘documant so as to give effect to
" the bbviaus.iﬂﬁention of fhelpartias.‘ with this in

mind, we call the following to the attention of the Court:

o




(1). The last two lines of Article I, page 1,

of the Lease and Article V of the Lease, when read fo—

gether, use- the phrase "mining operations¥ toymean

those activities of lessee which are to occur after
lessée has had a preliminary explorétory period (60 days
were provided ;-‘13_monthv were permitted by the 1and10rd)
- During the preliminary exploratory poriod lessee is to
drill the area until he is satisfied “...withlthe nature,
grade and extent éf the ore body...". Only then, and

at lessee'!s option, does he ".,.cnter upon the perforn-
ance of this iease and exploraticn, mining and remo#ing'
 ‘of the ore body...%

| In this context the only definition

that could be ascribed to mining operations is explora»

tion {(other than prelimira“y), unining and removing.
And the only definition 'that could be ascribed to

mining is something other than either exploration or

renoval, namely: extraction of gre. Neither marketin
’ i

activities, phone calls or stockpiling would fit.

(2) Article II of the lease, being the

purpose clause, makes it clear that

 (a) "mine and remove® is synonymous
with "extract and remove” {see
the first sentence), Therefore,
"uine® is obviously synonymous
with "extract," and

(b) Related activities (activities other
than but related to extract or remove)

are not inciuded in either of these




words., Instead, related activi-
ties are combined in ¥.,..all

things reasonably neces arv...-'

to...extract and remove

Here again, thé purpose clause of  the
lease would not permit including letters, visits or |
stockpiling within the synonymous words, "mine” ob '
'_"extracf;" This article uses these words so many times
.aﬁ@ 30"c1éar1y‘that plaintiffsf best evidence is the

fned.

(z)

entire provision conc

(8) Article III of the Lease says in par

“"iessee shall have the right to strip
. and cave the surface of s:id demised
premises and s '

.
ink shafts and do alil
sucii other things as may be reason=-
ably necessary or convenient in its
operation.m {(Cuphasis supplicdl)

This again underscores that even such
" activities as are closely rciated to extraction (stripping
aﬁd'cavihg) are discuscsed separately from the mining
,opera%ion."ﬁater in the samé Article, duuping is also
separately discussed.
Such restricted and careful use doss
%}permit the broad interpretation contended for by

defendants.

(4). he'firﬁt sentence of Article V makes
it clear tnat lesseets duty to protect unpatented winlna

claims (as d esc rxbed in Artlc¢e IV) is not a part of




- Umining operaéions;“, This is but anOLher example of the

rescrictlve use of the pnrase.

L (5) Articie VI in requiring lessee to act

in a.workmanlike manner and without undue waste and injury,
makes this requirement applicable both to 1335ees”
."mining‘operationsﬁ and to "...all other things and acts
done and performed by it pursuant to its performance
of this lease agreement...®. (Eﬁphasis supplied.)

1f "mining operations® had the all-
ihclusi?e meaning contended for by defendants, there

would be no %...other things and acts..." to be referenced,

{G8) Article VII of the lease discusses the
event of destruction of a waL r well %,,,through mlninv.

operations of lessee...”. (Emphasis supplied.)

‘Again, in this context, marketing

iegs si ly would not fit.

e

activi

(7) Articﬁle’ VIII in discussing royalties
refers to "...ores mined and shipped or otherwise re-
novecd from the demised prem*seoﬁ- to freight rates with
respect to "...ores to be mined and removed,..”; to a
royalty adjustment in the event 0; a change in freight

rates with respect to ", .ore zlﬁed and removed by the
open pit method of\mining¥; to no royalty adjustment for
freight rate changes'with respect {o "...underground
nining o?erations as distinguished from open pit mining

operations.®

I -




Next, Article VIII discusses record

‘keeping with respect to "...ores and other materials

removed from the...premises...® (%o help the landlord

confirm the royaltj péyménts).
| And fipally, Article VIII discusses
still aanher'evéﬁt occasioning a royalty adjustment
beiné ", ,.if Lessee shall mine and shi§ fron the des
mised premises'ores having # content of nafural‘iron
in éxcess of 51-1/2%...%, |
- In all of these contéxts; any buf tﬁg

strict interpretation of the key words would. render the

provisions senseless.

(8) Article IX and XIII when read togafhér‘
ciea?ly contcmplate monthly royalties.. To secure a
royalty, ore must be ¥...nined and shipped or otherwise .
removed..." within the purview of Article VIII.

 This provision further reinforces the

‘meaning contended for by plaintiffs of both the purpose

clause (Article II) and the termination provision

(Articie I).

(9) Article XV (mechanics liens, etc.)

refers to protecting landlord with respect to the same

'in rezard to "...all iron ore or other ores or the cone

centrates mined and produced therefrom and not sold and
disposed of in due course of business or shipped there-
from..."

The verb "mined" refers to the ores,




and "producéd therafrdmé'refers to the concentrates.
It‘is clear. the parties did not even consider the pro-
.cess required to broduce céncentrates ds a part of
mining. Ar%iclefIX féferring separately to inspection
privileges in “...céncentrating plants for the treatment

of ores,.." is of a like thrust.

» (10) Article XXIV (assigning and subletting)
uses the phrase "...to work the mine or mines...”

synonymously with "...for the purpose of mining..."

The writer apologizes for the rather extended
consideration of the language of the lease provisions.
However, the bestv(and‘at iaw, the only) way to determine
what parties mean in a contract is to see what they say,
And, if there is any doubt as to the sense in}which;
they use-given words, an inspection‘of the way in wﬁicﬁ'

they use those words or their derivatives elsewhere in

the same agreement becomes crifical; Tevis v. Ryan,
' 108 P. 461, 13 Ariz, 120, rehearing den. 114 P. 557,
‘13 Ariz, 282, affd 34 S. Ct. 481, 233 U.S. 273, 58 L.Ed

597; Hamberlin v. Townsend, 76 Ariz, 191, 261 P.2d 1003;

' Empldyer's Liab, Aéé#r.'Corp. v. Lunt, 82 Ariz. 320,
/8183 P.2d 393,

It must be apparent that in the lease agreement
in question, the verb "mine" and its variations are not
used to include stripping, caving, removal, milling,
concentrating, shipping, exploration, assessment work,

dumping or any of the other on-site activities related

i




to ore extraction. Even;the-more so, it is notvused to

clate to off-site activities such as marketing, financf
ing attempts, or otherwise. The agreemeﬁt can only make
sense'if this verbd aﬁd its variaiions are used tc mean
'f or be synonymous with extraction., And, significantly,
'invthe purpose clause (Article 1), "ﬁine" and "extractK
are so u;ed. | '

'It'wiil be interesting to see if defendants can
'find'even'a single use of this verb or its derivatives
‘ln this agreement 1n which comion sense, would require
a definition broad enoueﬁ to encompass mariketing and
firancxng a%tcmpts, or even one day's hauling of ore.

The wiiter could not.

_ Definitions:

In looking for authoritative definitions, the

starting place is, of course, Webster.

“Intransitiv»: 1, To dig a mine; to
~get orc,‘cetals, coal, or precious
stones, out of the earth; to work in
a mine,

o
XXX

"Pransitiv

w
'

"3, To get (a natural constituent such
as ore, ctal r nvﬂrOﬂarbons; from the
ecarth by digegi bvlast &, etc.

w4, To dig into, for ore or metal®

{(Webstert's. International Dictionary,
secona Ldition Unabriaged)

The next place to look for definitions is probably

in the standard dictioﬁaries of the mining industry.

-10-




"¥ining includes surface orcrationo,
a5 cx"'cylmw in open cuts and the working
of placcrs, as well as undcr“round worl,

In a glven mineral deposit, mining opera-
" tions may be divided into 4 stages:

"Prospecting, or the search for
minerals, ‘
i "txploration, or the work of exploring
a mineral depesit when fovnd. It is under-
taan to gain knowledge of the size, shape,

osition, characteristics, and value of

&

'Lue deposit.

(]

"Sevelopment, or the driving of open-
ings to and in a p“ovaﬂ deposit, for mnining
and handiing the product eccnomically.

"Lxploitation (mining), or the work of

L4 A3
extracting the nineral

—
w9

: "These terms are used loosely. It is
often difficult to distinguish between pros-
pecting and exv1a ation, or between explora-
tion a d _developuent, as the diffeweﬁb inds
of w “b insensibly shade into one amnother;
an .rulirarJ differentiation between then
is usually establistied at ven properiy.
Confusion also. ariscs when teras are

extended to describe opera
'coat&lnzn" several orehodic

n such cases,

nrospecting for new orcbodies is a part of
CX?LOP%f?Oﬁ. In certain mineral dcpogica,

prospecting and exploration are done in one
azc?auzon by bori""; as in the dissemin Qﬁbd
lead ores of § & o, and in thosec Iesabi

iron ores and gold ﬁsace“" that are mined
bv openecua.ﬁethoc ' (Cuphasis supplied.)
(3ining Ingineers' Handbook,
f"¢ie, anipra bdition,
page 10-03) ;

»d‘

Peele makes it clear that »¥ can be used

PH
=1
§~. e
i
fode
e

3

in the broad scn ¢ or the narrociw sense. Further, that
'*ﬁhen used in %ne narrow sense it means extraction of
- 'O.S?e.

In A Glossary of the Mining and Mineral Industry

by Alber: I, Fay .published by the United States Dureau
i of;Mincs (V‘ 1inguon Government Printing 0ffice, Bulletin
95), Websterts first definition (Intra: 31t1ve) set forth

above is adopted as the only definition of "mlﬁe" as a

=11l

on a properiy




s verb (see page 487). "iining" at papge 442 is described
as .

- "Mining., 1. Act or business of making
mines or working them (Webster), The processes
by which. useful minerals are obtained from the
earti's crust, including not only underground
excavations but also open workings; it also
includes both ur Jor~~oanﬁ and surface deposits

- {Burdick v. Dillon, 1Aﬁ fred., hept., 2 7o9)

.

Hepe it appears that the United States Bureaun of
Mines adopté the strict extraction definition for both

‘"m1n0“ and "mining."

48

In Hetal-Mining Practice, United States Bureau

- of Nines Bulletin 419 (1939), no defnition of minme or
mining is found. Hovcvur, at page S thereof the defini-
tions of "Stoping," "Urdc:grcv*é Transportation® and
cing® indicate not only the strict interpretation

theory of mining as synonymous with s

W
o

oping or extrace

(%

tion, but also the separatlon of the hauling-away function

as "mucking.¥

"StODlng.~—th act of excavating ore by
means of horizontal, vert or inclined

" workings in veins or larg ix°afu1ar bodies of
ore, or by rooms in flat tabular deposits,
and also the nining of ore by cavin* nethods.
It covers the bme;:Lwﬂ and removal of ore fronm
underground openiags e"~cvt those driven for
exploration and deve 10““c~i. In many of the
information circulars upen meCJ this bulleTin
15 based Tne term Ymini Wa.s used synonynousiy
wita Vsvoping?l and 1s Oitcen SO ugbu inl practice,

“

~
3
1

.a.
-~
pe
.l.

“Underground Tvanup rtation.,~--The trans- .
porting of ore, rocit, men, materials, and ,
sunyilcs through shafts and haulareways, 1nclud-
ing the loading of owe or rock into cars and
carrying it to the surface.

"Hucking.~-~Hand or mechanical shoveling and
power scrapiﬂﬂ of ore and rock. Because the
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term covers both shoveling and power scraping and
because it has become thoroafaly established in
nining parlance through universal use, it is
empleCJ freely here in this sense, even though
its dictionary meaning is something quite
different.” (Smphasis supplied.)

In'Ameriuan Minlng Law, A. H, Ricketts (1943),

. 1o definifion of "mine“vas a - verb is‘foundu But in

"Volumé I at page 27 are the fellowing de initions of

"Mining® and "Hinlng and Milling": | :
WCYIII. Mining

"The word 'mining! includes placer mines in
vhich the workings are open, and hence the
guestion whetheyr an enterprise is mining or not
can not be determined by an inquiry as to whethep
the workings are open or underground. .

"CIX, Mining and Milling

g! would seem to be,
v, having for its

" tM¥Mining and milling
str
3101 of material prod-
ct

Br

or

taken together, one ind
ooguct Yto obtain posses
1

}"' (‘J }:: e

1 they were fashioned
ocess of e xtracting

ucts in the state in w
by nature.' Miniag the
from the earth tTie roup: Ore, WOULG Seecni Lo

BC Tie Tirst ot*U i1 tia¢ process, miliing or
reducing vhe secoind siep, o wits the further
separating of xhe matorlalo found together, the
one fron fhe other, and extracting from the
mass the parulcuiar product desired.?® (Emphasis
supnl1ed ) _

--4

Aﬁaln, a uef1n1t10n synonyﬂcus w1th extraction is -

‘embraced

Turning this time to standard encyclopedias, we

find the first paragraph in the IDncyclopedia Brittanica's

‘comprehensive article on mining (Vol. 15, 1956 Edition

at page 542) reads .as follows:

Hehe winning of metals and their ores from
‘the ground, metals in tTheir purc state aund also
neciianically and cnem1ca 1y combined with other
substances, occur all over the eartht's surface.
These deposits of wmetals and metal ores vary in

«]l3a




extent and metal content “ud in their de nth under
the surface of. the Gvound, Wulvﬂ gives risc to
different methods .of minin The broad class
fication of these methods valca 1s used by cha
American Institu%te of. g¢nLPﬁ and Xetallurgical
Engineers, divides mctalilf“"ous minin@ into two
main f;ulds' open~cut mining and underground
mining.” (anha91s supplied.)

In the beginning of the next paragrasi devoted to
a description of open-cut nining, the Brittanica editors

make it clear that even removal of over-burden is not%

‘the mining of ore.

Fal

iferous deposits

ace of the ground
2rburden or capplng
the ore can be

o]

!.)J

"The wo“klng of
Lt

: b
viiich either outcrop. at the
or are coverecd o" a shalliow

which must be removed beforoe
‘mined." (udpuasis suppiied.)

1
-
I

C.’.

1
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e
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However, the Eh yclopedia Americana (Vol. 19,

page 173, 1958 Edition) should give a 1ittle (but not
much) comfort_to“defendants. In this regard, the
Anmericana editors recoghize that a broad definition does

exist. Happily, they do not attempt %o mi sapply it

"Mining, the rc“owal of valuable mineral
products from the earth., While in its narrower
anSP mining includes only the ac;ual operations

.0f releasing the mineral from its surroundings

and raising it to the surface, the broad field of

“mining encompasses all pro ocedures from the search

i‘oHw t“e aep031f through the delineation and -
xploitation fo the treatmcat of tho product,

Oﬁ the surface of the earih, until it is in such

physical condition or degree of nuricy that it

may counmand ‘a sultablc narke; price.

&

Courts,. too, have uniformly used ihe word "miningt®
a8 synonymou ﬂlth extraCLlon.

‘ Great WeStern Petroleun Corporation (p.c. cal.)

8
18 F. Supp.. 247, 249, Judge Yanlkwich, in interpreting a




statute‘requiring the recording of conditional sales
contnacts}of:mining equipnment and holding it applicabie

to 0il well driiling equipunent, says:

"By common usage, the wopd 'mining! has
thus ceased to he confined to the
extraction by excavation from the eapth
of metals and soiid minerals, It is
now applied to the xtraction from the

-earth of a1l substances which ape
classified geologically as ninerals,n

An early Oregon case, Escott v. Crescent Coal &

Yavigation Co., 56 Ore. 190, 106 p, 452, 458, construing

& uminer's labop lien statute, states:

"The form of coal obtained from the strata
of the earth is a carbonaceous minepal '.
substance, commonly known as minepsal coal,
and the procurenent thereof, by digging
in the earth, is termed 'miningt, 27 Cyc,
532n , ' .

In 19382, in considering the application of certain
‘taxes to a gravel pit operation, the North Carolina
Supreme Court had this +o say (Lillington Stone Co. v.

S1l-2):

(5]

Yaxwell, 203 N. c, 151, 165 s, E,

"True, the.term"miﬁing‘ has accommodateq
itself %o a .variety of situations, :
Annotation, 17 AJU.R, 156, Originally
it conveysd the idea of extracting minerals
from beneath the surface of the earth by
means of tunneling ang shafting, Rock

. House PFork Land Co. v, Raleich Brisk 3

 TTI8Co., BT W V5 2U, ST S ETTOUT

O AULR, 144) But in later times i% hag
assuned a broadep signification, and is

- not now confinegd in its neaning to the
wethod of excavation. Hephi Plaster &

Hfg. Co. v. Juab County, 55 Uvsn N
I P T Py oy (U1.S.) 1043; note,
Ann. Cas, 1912 A, 1302,

"It is limited in its meaning, however,
to the exXtraction or inerals Irom fas
CRArT, oo (Empna81s sup

i

d}-

M
R
P
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In determining the application of bankruptcy

laws to a gold and silver operation (In re Rollins

Gold & Silver ¥in. Co., 102 F. 982, 985), the Court

said:

"ifining and milling would scem to be

taken together, one industry, having

for its object 'to obtain possession of
material products in the state in which-
they were fashioned by nature!. Mining,
.the .process of extracting from the earin

THEe roupl ore,.wonld seem to DG tie iirst
Step in che process, milling or reduc-

ing the second step..." (Emphasis suppliied.)

In determining who was to bear the burden of a net

proceeds tax, the lMontana Supreme Court in Rice 0il Co.

_v. Toole County, 86 Mont. 427, 284 P. 145, said:

%0i1 is a nineral and the process of
extracting it from the rocks is
mining,."

1,

The newest case the writer has been able to find,
and cne with a fact situation not unlike our own, is

Fremout Lumber Company v. Starrell Petrolesum Co., (Sept. 6,

1961), Ore., 364 P. 2d 778. Thé Oregon Supreme Court

-

‘affirmed the quiet titiﬂ judgnent given by the lower court
to a landlord who claiued his tﬁwant had failed to mine.
The pabticuiar questibn involved was whetheb a lease

~ Whichfhad'né s?ecific termiﬂaiion préﬁision; terminatéd

by action of law for the failure of the tenant's activities
to qualify.as»"operafions fbr...miﬁing:" And absent a
specific clause, the first severai pages of the case are
devoted to thevlegal import of varlous types of habendun

“clauses. In spite of a lease provision requiring notice

-16-




in tho covent of defaunlt (and no notice wag given), the

~.Court at page 778 said:

"The declared abject of the lease, as stated

; in paragraph ‘1, was for '# # & the purpose of
-~ isvestimating, exploring, prospocting, drilling

e 0 and mining for and producing oll, pas, sulphur and

’: all other minerals, # # ¥ Starrell contends

- that under this broad statement of purpose the
1eage might be kept alive indefinitely by moerely
exploring, investigating and prospecting. With
this wo cannot agree.® , , Ve SRR e

And, at pages 779-780, the following is set forths
"(8) The phrase Yoperations for # # #

wining? found in paragraph 6, supra, doces not
oubrace prospecting activities. Prospoecting,

exploring and investigating are not tmining', - *QVQ"

Thulg is made manifest by judicial and lay
definition and the festimony of wmining experts
wiho were witnesses at the trial., v

"RIn its primary sense the torm Ymine' or .
taining® is defined to mean extraction of :
minerals from boncath ths surface of the carth
by means of tummeling aed shafting., 68 CJJ.8.
Mines and Mirerals § 1, pages 14, 15, 86 Am. Jur,
261, ¥ines and MNinerals 5 2, oA o :

' "in J. ¥, Guffey Petroleum Co, v. Murrel, -
19190, 127 la. 406, 53 So. 708, at page T1l1, '
the court considered the meaning of the terms
*minet and *wining operation,' and said thats

v "o ow YWhen the term mine is used, it
is generally understood that the excava%ionb
so naned g in actual course of exploitation
# % #. Yo ocecurrence of ore is dosignated
as a mine unless something has been done to

j devaign‘it by actual nining oporations.

Con o ‘ . ;

o o "ore recently the TWentucky Court of Appeals

. has bad occasion to comsider the same subject. '
In Norih American Hefractories Co. v. Jacobs, Ky. ' -
1969, 824 5,7, 24 495 at page 497 the Supreme .
Court of that gtate said: . : o o T4

YAt tho expiration of the rencwed term,
on April 23, 1885, while appellant may bave
been'operating® on tho premises, it was not
"mining® clay. Hining weans the excavation or
ramov?l of minerals from a matural deposit.
EE I : et : ‘

wl7=-




50e, nléo, Atlas ¥illing Co. v. Jonmes, 10 cib.,
1940, 115 P, 2d 61, €33 1 Lindley, Hines:
(8d ed.), 135 8§ 86, oy

A "To suceced Storrell must show vhother the -
nature of 14s activity falls within the moaning :
of the clause in paragraph 6, reading: '4 ¢ %

- but lessee is then (ot the end of the prinmary
term) engaged in operations for # # ¢ miaing
s &% & thercon, this lease shall remain im force
%38 2,0 . ; : _ :

"The ovidence roveals very 1ittie dong in
tha way of excavation,® ;
T The balance of the opinion deals at length with
. the implicd covenaunts of diligance and good faith, :
cites a wealth of aathority therefor, dlscusses the fact

. that searching for financing or "speculating® is not '

- nining and quotes with approval fron Monroa Ve Avﬁatruagg '

.86 Pa. 807, 211 as follows:
L 2 ﬁ-&ivﬁvhapa.in ne other businoss is

prompt performance of contracts so essential to g4

the rights of the parties, or delay by one party

likely to prove go injuricus to the other ..., .t "
A concluding or snmmary paragraph to this section . LA S
of this memorandun seens unnccessary.  We beliove it appare
ent that courts and dictiomaries alike have detormined
~ that mining in the uswal sunse means extraction of -
minerals from their matural environment.




Dutios of Losseo at Law mﬂar a Royalty Loass
{Trmiied Qa’vm‘ﬂ"xi ) 5%

As the 'Cpurﬁ imﬁ:lcmtm; there is o wﬁalth of case
low on the genoral Isz;hjgcﬁ hore i:wqivcd. Significantly,
most 4F not all .c:;f 1% denls wifh ém'mméﬂts which contain
no *témixm?tion clémm Ii‘év “i‘ai‘lum to mine.'?b‘ Howaver,
-oven in such circumtmnca the 1law a‘ta'.m i‘amrﬁ to 'pr-:w
tect tiz*:: cwner from tl:a tonantts ‘mc*é' of diligence.:

Tho . gemml rale is set forth as fonows in
538 C.J oS Yiinr.s and ?‘mamls at page 289:

. *Iemiicd covenant. In the abscnce of a
provision to (G¢ wontirary, the law implies & |
covenant on the part of the lossce to begin oporae
tions within a reasonable time and continue 10
davelop and vork the nine ina ﬁmpcr ranper

and with reasonhlls dilironce, so that the lcsa.sor
may receive the commensation or incore contone
plated vhoen the lease was rmade, where under the
terms of the leaso the right to nine is granted
in congideration of tho roservation of & certain
urma riion of the pmmzct to the lessor, or the

«ant roserved is a cortnin fiwed pvo;aor%ion of .
th prico of the product which the lessco wight
et and séll, or & royaliy on. 'tae amount of
M.nom}. wi;.ud. : :

| Le ~ma‘:&st vortion of the case Loy dewlaping
idﬂ pmpaaitian iz aallec%m. in three corzpmixanaiva
: A.L.,«;. ama‘tatimm (60 ALR. siaaz-.ms:-,'{ 922;928; 76 AJLWR.
iza 723-752, 736-6, 7287403 77 AR, 24 1058-1000), ’ “
whe anprosriate euzwmr.tw in tmm mmatatiana apc:sk for
thomselves, | | ‘ . _ .

~ Ths i*‘@iim‘é chm?t of éua diﬁ'ﬁnca, 1ogicauy,
becones mv"icuzm*w strong wi‘ta mspeet to mmlty
1on: £33 which contain mmzer mininmm tnnnaaaa nor minimm '

el e




rants (such asg the 1@&0@ hors ia questian).

In Vb&ﬁﬂ@ 3y ﬂﬂariran Loy of’tlning {edited by

- the Roecky Mbuntain Hiﬁﬂlﬁl Law Poundation--University of
Cazarada, 13?3), section 16,51, pngw 385, alfter menuraliy

discuss iag tha ax Latﬁﬁeﬂ of nn iﬁpizﬁd cuvwnant of dili«
: gange, hne tri& to q&ys |

"Ti sccond factor provicusly wentionsd, the
‘”*ct of a vinimum ‘tonnace (royalty) clause,
; has not raeoived i!a?ﬂaml analysis by the
‘courts., Of course, where no n*nivum is
Sﬂ&cifi&n CRCND 1 0 8o reason 108 tho :
ICGELCOtLon OF & COVOTIAIT U5 FTTG tilioontly
R xaﬂc‘iiuﬁaly. VTHCDPWISE Tae I8t Bad
ﬂf il IRIGOP WEMLT DO Guitaiod Wore
wnzfaw 184 Congidera®ion to Lo
 EESIVe a Ly WA TS The T STaliy T (Gipiasis

i

In Mendota Coal and Coke o, v. Dastern Ry, &

tanber Co. (1931), 53 F. 24 77, the Ninth Clrcuit Court
alfirved tza can¢&11atiaw witznut nsticn of a Bsnyaar

;miﬁing lease (which contained no minimum(royalty proviu

sion and n “termination c“mas&) Lﬂcnu & ot‘such an ime
. pited covenant ~- and in spite of poor marketing condle
tions -- for fﬁiiur@ of diligonce in the first five
years. Tho Court, at gagﬁ 80, saids
. "iWnare, as here, a lease is entered into with
L no provigion for winimun royalties reguired,
Cthere must necessarily be a strong implied
obligation for the lossce to dev*lag and mine
tho coal (ilxganily and coﬁtinuaualy.

See algor  Maing Caﬂt Cornoration v. Southern

Cf’ﬁi fﬂou I&Aw& (¢3S .:‘4), iu} ey LU G4 Y i‘i‘bu‘?ﬁt‘t J
SUININY (0. V. Avericasn ualnaar e Co., (TOX,

[ et e ol Liiet , i)d aqu..,. UJ" CJ”(}K"‘“& Ve 03'!0‘3’
- 168 Xeb. 145 NL,¥, 2¢ 0609 78 ' P
;mwv.Mw%w,%J&.ﬁ5¢wP.mlwh

sliging U’A)w




Thig rule wag adopﬁad by the Arizona Supreme Court
in 1983 in Taylor v, Kinenan Peldspar, 41 Ariz, 876,

18 P, 20 64 . Taough under the facts thero in question
our Cowrt found "duo diligence” ¢id exist, still ia
18 P, 24 at pages 061-2, Justico Lockwood stated:

c Wi cou&i«cr thon the socond propesition
-above stated. Agein wo think plaintiffs have
correctly stﬁiad the gencral rule of law. ¥%alle
.1t is true that a 1arro nunber, if not the
majority of the canses unnnldin tiis principle
have ariscn where the lease was for oil or gns
lands, we are nevertheless i*sraaaad that the
sane rule in reascn siculd opply to nineral land
of any character. !1aa xirin claims are lecased
on o royaity hWSiQ, the only-way in vhiich the
lessor can got ﬁwytulng for his property is through
the lessces working it. It 1s obvious that no
sane man would excoute such a iease unlesg ho
belicved the leosco would at least male 2 reasofe
able effort ¢o develop the premises, and wo
hink that o leasc whilch provides the sole op tho
main considoeration w«viag te the lossor is to
be a royalty from the procsods of the mine iwn!iea
a covennut for diligent oporation and iwpoges on
he lassee the duty of proceeding in that manner,
- and hig failurs or refusal so to do constitutes
a breach of eontract which warrants the lessor
in canceling the lcase, Sicdge v. Spolz 41 Cni,
App. 209, 182 P, ﬂﬁﬂg‘ﬂcTD cosh V. Robb, 4 Cal,
App. ;ud 58 P, 517y Downlng v. Raderacher et al,,
1*”.) al, 4./-3, 85 P, uss 83 J'&"‘i. &t- lep. 166
Pritchard v, Heleod et ui. (C.C.,A,) 208 P, 24 :
Sharp v, Bear (c.c.) 117 ¥. 8643 60 AJL.R, 901,
and note.

—

| The value of the “implied covenant® cases, it would
soéﬁ, is to underscore the importance which the courts |

"hagm placed wupon the duties of 2 lesses in royalty or
production ieaﬁes;Aanﬁ particularly upon thbse laases

in vhich no minimumé are set. Theose cases nelp (if halp
is, inﬁceu, needed) 0 set the "olimato® under walch a

specific tcrminatzan clauae ahauld be read,




) wore there no termination clauso whatover in :
it thi$ 10&93, and cven if this lease cantaincd no pre~laasa :
'plcratory pcried, it is subnitted that tha low of
' implied covenants wauiﬁ require its cancellation,
Froa Hr. Guy Swartz? testimony at the Court

aaawing, Gﬁﬂ tons par moath af nining is raasanah1e at
'7{Lis mxna.. Parawrwp% é of defendants? Eﬁhibit P .

‘{baing t&e contract botwoen I, and ¥rs. Wrizht and ey
 Er, and Mrs. Swartz) in effect sa%s such a schadulé.!»

Hining nt'hgttar‘than'this fate‘is’usw'gning.on!

Concluzsions

It is respectfully subsittod that undor the lease
in question, defendants have faileé to mine for a period

4in oxcess of six wonihs. for the rea sons that:

(1)'~ﬁb extraction of ore was accomplishcd from
October 1, 1061 through May 18, 1562, and

| (2) The laage pravisina éictioﬁary'definitianb
 and courts all require the verb "aime® in.

this contoxt to behsymanymeua'with extractiun;

Any other eaneiusibn, wo ﬁéiievu, is‘iﬁcenaiatnnt
tita tua warus of the 1&1”0, common, sense and the 1aw,
: The  lease ﬁaving ﬁhuﬁ~terninated it 13 imperative %
.. that an injunﬂtiom 1$$uﬂ to presecrve plaintiffa' property

i

aurinu tho pcnﬂency of defcndﬁn%s' appea1~




tais 26th day of Wovember, 1962,

Respectfully aubmi_tted

SNELL & WILMER

By__/8/_ Poger W. Perry

I8/ Bcward Jncobaon

- Counacl for Plainfifi‘a

Z¢ Fay Cowden and Ruth Reecd

Cowden, his wife,

Two coples of the foregoing
delivered to Tognonl, Parsons,
Dirchett and Gooding, G0L Pirst
Natlonal Dank Duilding, Phoenix 4, -
Arizona, Counsel for Defendants,
this __20th  day of November, 1982,

. /sf Ddward Jacobgon




DEFINITIONS

"Mining” (in the restricted sense).
.2 L

l, Fay - pg 437, Subsection 5

2.

Se

"Po dig a mine; to get ore, metal, coal or precious stones
out of the earth; to dig in the earth for minerals; to work
in a mine".

from "A Glossary of the Mining and Mineral Industry"
by A. H. Pay. U. S. Buresu of Mines Bulletin 95 (1920),

Also:

Fey - pg Lh42, Subsection 1, second sentence:

"The processes by whilch useful minersls are obtained
from the eerth's crust, including nct only underground
excavat lons but slso open workings; 1t also includes
both underground snd surface deposits".

Eneyclopaedia Brittanice - Ilth Ed. (1929), pg 5hkL.

esees"the winning of metals and their ores from the ground”.

U.S. Buresu of Mines Bulletin [j19 (1939) entitled "Metel
Mining Prectice".

pg 3
"In meny of the (U.S.B.M.) Information circulars upon
which this bulletin 1s besed the term "mining" was used
synonymously with "stoping" and is often so used in
practice”. :

American Mining Law, by A. H. Ricketts (1943)

pg 27
"wining, the process of extracting from the earth the
"

rough Or€eesseces




-2- &

"Mining" (in the coﬁprohenaive sense ).
Peele: Mining Engineers' Handbook (19&1):
pg 10-03

l. "In a glven minerel deposit, mining operations mey be
divided into L stages:

Prospecting, or the search for minerals.

Explorestion, or the work of exploring a minerasl deposit
when found. It is undertaken to gsin know-
ledge of the size, shape, position, cherac-
teristics, and value of the deposit.

Development, or the driving of openings to and in & proved
deposit, for mining and handling the product
economicelly.

Exploitation, (mining) or the work of extracting the minersl .

la. Ricketts - pg 27, Pootnote 182:
"The process of mining 1s, therefore, not completed

until the ore has been mllled or smelted.”(Great
Western C orp. 16 Fed. Supp. 252.)

Therefore "mining" (in the extended sense) includes the
milling end smelting of ores, but I find no mention of market
research and the contacting of possible ore buyers to be an
integral pert of mining. Such can only be errived &t by indir-
ection, viz:

Ricketts - pg 27, Footnote 181:
"The process of mining 1s a business", and
Fay - pg hli2, Subssction 1, first sentence:

(Mining is the) "act or businesscof making mines or
working them" (quoted by Fay from Webster)
) ;4

end a business must have a profitable outlet for its product.




Neme: E. N. Pennebaker. Age 60.

Profession: Mining Geologilst.

Regidence: Scottsdele, Arizons

Education:

B.S. from College of Mining, University of Celifornlia,
192l;. Graduate studies in geology, 1925 and 1927.

Registration:

State of Arizona
Registered Geologist, No. 1105.

State of Nevada
Professional Engineer, No., 190.

Professionel Experience

35 years' practice in the field of mining geology both as
a staff member of seversl mining companies and as a consultant
to meny major mining compenies. Work has been in North and
South America, the Caribbean Reglon, Africa, end Australia.

In Arizona have conducted investigetions for Phelps Dodge
Corporation, Mismi Copper C ompany and associated companlies,
Pima Mining Company, Arizona Public Service Company, Union Gypsum
Company, The American Metal Company, Homesteke Mining Compsany,
Nationel Lead Company, 0lin Mathileson C hemical Corp., and
Westinghouse Electric Corp.

Member of the following professionel socleties:

Mining end Metsallurgical Soclety of America

Society of Economic Geologlsts

Amer. Inst. of Mining, Metallurgical & Petroleum Engineers
Canadien Institute of Mining & Metallurgy

tmerican Associstion of Petroleum Geologlsts

Geological Society of South Africa

Geochemical Soclety

Investigation of Iron Ore Deposits

194y - Exemination and estimation of ore reserves of the Sanford
Lake ilmenite-magnetité deposit in northern New York for
National Leed Company.

1952 - Conducted exploration by test pits for lateritlec iron ore
in eestern Cubs, near Manatl in Oriente Province. Visited
Nicaro déposits.




1960 -

1961 -
1961 -

Carried out a field study of the iron deposits of
south-centrd New Mexico.

Exemined iron-copper deposits northeest of Parker, Arizona.

Study of detriasl magnetite deposits south of Florence,
Arlizona.




