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ARIZONA DEPARTMENT OF MINES AND MINERAL RESOURCES FILE DATA 

PRIMARY NAME: THREE TRIANGLE 

ALTERNATE NAMES: 

PINAL COUNTY MILS NUMBER: 610 

LOCATION: TOWNSHIP 8 S RANGE 12 E SECTION 33 QUARTER SW 
LATITUDE: N 32DEG 36MIN 10SEC LONGITUDE: W IIIDEG 07MIN 05SEC 
TOPO MAP NAME: TORTOLITA MTS - 15 MIN 

CURRENT STATUS: EXP PROSPECT 

COMMODITY: 
UNKNOWN 

BIBLIOGRAPHY: 
ADMMR 3 TRIANGLE FILE 
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United States Department of the Interior 

OFFICE OF HEARINGS AND APPEALS 
INTERIOR BOARD OF I.AND APPEALS 

4015 wn..SON BOULEVARD 

AIU.INCTON. VIRGINIA 22203 

CHARLIE CARNAL, . WALTER PECK, AND 
EDWARD BORZAN5KY 

Decided 

IN REPLY REYER TO: 

App.al from decision of the Arizona State Office, Burea~ of Land 
Management, declaring mining claims abandoned and void. A Me 1139 and 
A Me 1140 (952). 

Affirmed. 

1. Mining Claims: FEDERAL LAND POLICY AND 
MANAGEMENT ACT OF 1976--Recordation of 
Mining C la1ms : PRACTICE AND PROCEDURE-- . 
Appeals--jurisdiction of Board of Land Ap~ 
peals--Constitutional Law. 

\ Department of the Interior, as agency of 
executive branch of Government, is not 
proper forum to . decide whether or not as 
to mi~ing claims the recordation provi
sions of the Federal Land Policy and 
Management Act of 1976 are constitutional. 

2. .. Mining Claims: FEDERAL LAND POLICY AND 
MANAGEMENT ACT OF 1976--Affidavit of 
Assessment Work--Notice of Intention to 
Hold a Mining Claim; REGULATIONS--Ap
plicability. 

For the purposes of filing affidavits of 
. assessment work or notices of intention to 

hold a mining claim, the date of location 
of the claim is the date as ·defined in 
43" "CFR· 3833 ~O;.;."5th) -. , . . _ ._-_ ... -

3. Mining Calims: FEDERAL LAND POLICY AND . 
MANAGEMENT ACT OF 1976--Abandonment--

INDEX CODE: ,. 
43CFR 3833.0~S{b) 
43 CFR 3833'-2-1 (b) (1) 
43 CFR 383'3.4 (a) 

43 IBLA 10 GFS(MIN) 78(1979) 
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. Affidavit of Assessment Work--Location Subsequent to 
Octobe~ 21~ 1976-~Not1ce of Intention to Hold a Mining 
Claim--Recordation of Mining Cla:tms; STATUTORY CONSTRUCTION. 

Under 43 U.S.C. § 1744(a) (19:~6), the owner 
of an unpatented mining c.lai.m located after 
Oct. 21, 1976, but in the calendar year 1976, 
must file an affidavit of assessment work or . 
a notice of intention to hold th~ mining 
c1~im prior to Dec. 31 of the following cal
endar year, 1977, or the claim will be con
clusively deemed to have been abandoned. 
Section 1744(a) does not conflict with 
30 u.s.c. § 28 (1976) which pertains to th~ 
year in which the first affidavit of assess
ment work must be recorded. 

APPEARANCES: Albert H. Mackenzie, Esq~, Phoenix, Arizona, for 
appellants. 

OPINION BY ADMIt:rSTRATlVE JUDGE GOSS 

Charlie Carnal, Ws.lter Peck, and Edward Borzansky have appealed 
fr~m a decision dated May 17, 1978, of the A~izona State Office, 
Bureau of Land Management (BLM), holding the 3 Tr!:.-angl~and 3 Triangle 
_~J~~ mining claims abandoned and void for faITure· to file an affidavit' 
of asses,ment work or notice of intention to hold each claim. Section 
314 of the Federal Laod Po~~cy and Management Act of 1976, 43 u.s.c. 
S 1744 (1976); 43 CFR 3833,2-1{b) and 3833.4(a). . 

The 3 Triangle Blue c~~im was located on November 22, 1976, and 
the 3 Triangle on-December 2. 1976, according to copies of the loca
tion notices filed wi'~h the State Office on Februa,ry.2, 1977 • . ,' 

Section 314(a)(1) and (2)~ uuprs, and 43 elR 3833.2-1(b)(1) 
require that the owner of an unpstented mining claim located after 
October 21, 1976. shall, prior to December 31 of each year following 
the calendar year in which the claim was located, file with the Stat. 
Office either evidence of annual assessment work performed during the 
preVious asees,ment year or a notice of intention to hold the mining 
claim. Failure to file the required instruments is .deemed conclu
sively to constitute an abandonment of the mining claim. Section 
314(1){c). 8upra; 43 erR 3833.4(4). 

Appellants contend that the Sl.bove sections of the Federal Land 
Policy and MsnagC'ment Act and the i~rl~:nenting regulatioQs are UDCOt1-, . 

atftutional; they deprive appellants of property righ;ta ' without due 
process under the Fifth and Fourteenth amendments, Con8titutio~ of the 

4.3 lBLA 11 
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United Statc.J, .:::::Ii the secon.d ~meI1dmeutt Ari2.:ona Constitution. The 
appellants aiso argue that tL~~ Act and cited regUlations are:'vague and 
in conflict with 30 u.s.c .. I 28 (1976) which has n.ot b~en .repealed. 
Section 28 requires that appell~nt9t first Y~~i.aS8essment work be 
accomplished during the period Septembet' 1 t 1977» to August 31. 1978. 

[1) Th~ Board adheres to its earlier holdings that the Depart
ment) as an agency of the executive branch of the Government, is not 
the proper forum to decide wr.~ther a statute enacted by Congress is 
constitutional. Alaska Distric.t Council of the Assemblies of.GQd. 
8 lBLA 153 (1972);a:Hasonic Homes of California, 4 IBLA 23, 78 r.D. 
312 (197l)~ If an enactment of Congrees were to be in conflict with 
the Constitution, it is within the authority of the judicial branch, 
not the executiv·e br~nr.L. to ao declare. Al Sherman, 38 IBLA 300 

c . --. -.----
(1978), recon8ideE'a~ioE:. cit!'::j!E .. ' !tarch 28 J 1979. 

[2, 3] The relevant por.::ion of the Act clod rebrulations &re 
clear t and controlling u?on :~le Board.. There is (:0 conflict between 
section 314, 43 U,S.C. E 17!.~ ~ and :,0 UOSIlC. § 28 ... 1 (1976), Section 
314 itself refers to eec~ion :~~1 a~d provi~as that either the notice 
of i.ntention to hold or an .~f':::i~a?it of ~sse38ment must be filed 
within the prescribed perio : ~ 11 

UDate of l()ct.tion~t is d~fi.n;r.~d arJ the "date indicated on the 
notice of locatioTl or di~co ·<,·t:ry :~;)gted on en unp~tented mining claim. t~ 
43 CPR 3833.0-5(h). B~ct·:~~.) t i,\(' claimr were located in calendar year 
1976. and aft:er Octoher 21. i..h::; docum~nt8 ~·3re required to be filed 
prior to Dacaruber 31. 1977, 

T/' Section 314L:}1;:~~'~r;;-r;rt: 
- "Sec. 314. C';l) n-A~ ~~~ner 0;: ~n ,,'xlpatented lode or placer mining 
claim loc8;t::.df:!'ior t.,::. the lL~t·,! of th:i.u Act shall, within the three
year period fol :ctJir" '::he dd:te of 'he tipprova 1 of this Act and prior 
to December 31 ()f et;v(l Yf:,:: therecftcr, file th~ instruments required 
by paragre.phs (1) .nne (2) of ;.:L;ia ~u~nection~ The O'.i1ler of an unpat
ented lode or pl~':.:er mini'ug claim l~cate:~ after the date of this Act 
8hall~ prior to December 31 c,f eru~tl ye.'.u: following the calendar year 
in which the ssia cltd.Q ~~s located, file the instruments required by 
paragrapba (1) and (1) of th~' Duhoection: 

It( 1) File fo:- rec()!'d iu t~~ cffice where the location notice or 
certificate is :,e\':(j~cierl eithet" a notice of intention to hold the min
ing claim (i:-,,"! h~~!inc ~\.;_.;:-~o~ !. {mit.ed to ~ucb notices as are provided 
by lAW to t~ fil6;u ~"b~n th.:'t'1:'i h~~ DC!1!U .Q ~':'8pensicn or deferment of 
annual 4&FHHJa~~n!.: ~mrk), iiitn!lffidl1vit of assessment work performed 
the,reaD. on [!!..:J & d::;;.:::si lc;d report: S>Tovided by the Act of September 2, 
1958 (72 Stc.,t. l'iOl; 30 U.S.CIt 28-1)~ r!lllting thereto." (Emphasis 
adde 1. ) 

:;)Gi~s (~aSCn-8 (19'/2) 
b) CFS(CON) 120(1971) 
c) CFS(MIN) 3(1979) 43 TELA 12 GFS(MIN) 78(1979) 
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The 1Ill.n1ng claimants failed to file either an affidavit 'Or a notice of intention by the required date, and the State OffiCe prop'" erly held the appellants' claims to have been abandoned and ~id. Paul s. Coupey, 35 IBLA 112 (~978)~ While the consequence of noncomplitnce with the Act is severe, it can only be assumed that this vas the :' Congres8ional intent. ~!!. Nuclear Power and Energy Co., 41 IBLA 142, 144 (1979).e 

Therefore, pursuant to the authority delegated to the Board of Land Appeals by the Secretary of the Interior, 43 CFR 4,1, the decilion appealed from is affirmed. 

We concur: 

'~ J.,;~. ~~~6Z: ~ Edward W. Stuebing ~ 
'~fni8trative Judge 

re .rlck Fl,hman 
Administrative Judge 

d) GFS(MIN) 51(1978) 
e) . GFS(MIN) 45(1979) 

43 lBLA 13 

Judge 
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