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ARIZONA DEPARTMENT OF MINES AND MINERAL RESOURCES FILE DATA

PRIMARY NAME: THREE TRIANGLE

ALTERNATE NAMES:

PINAL COUNTY MILS NUMBER: 610

LOCATION: TOWNSHIP 8 S RANGE 12 E  SECTION 33 QUARTER SW
LATITUDE: N 32DEG 36MIN 10SEC  LONGITUDE: W 111DEG 07MIN O5SEC
TOPO MAP NAME: TORTOLITA MTS - 15 MIN

CURRENT STATUS: EXP PROSPECT

COMMODITY:
UNKNOWN

BIBLIOGRAPHY :
ADMMR 3 TRIANGLE FILE
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IN REPLY REFER TO:

United States Department of the Interior

OFFICE OF HEARINGS AND APPEALS
INTERIOR BOARD OF LAND APPEALS

4015 WILSON BOULEVARD 1 &J?;<442’

b/

W, s 2
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CHARLIE CARNAL, WALTER PECK, AND
EDWARD BORZANSKY

Appeal from decision of the Arizona State Office, Bureau of
Management, declaring mining claims abandoned and void. A MC 1139 and
A MC 1140 (952)

Affirmed.

1.

Mining Claims: FEDERAL LAND POLICY AND
MANAGEMENT ACT OF 1976--Recordation of
Mining Claims: PRACTICE AND PROCEDURE--
Appeals--jurisdiction of Board of Land Ap—
peals——Constitutional Law. :

Department of the Interior, as agency of
executive branch of Government is not
proper forum to decide whether or not as
to mining claims the recordation provi-
sions of the Federal Land Policy and
Management Act of 1976 are constitutional.

‘Mining Claims: FEDERAL LAND POLICY AND

MANAGEMENT ACT OF 1976--Affidavit of
Assessment Work--Notice of Intention to
Hold a Mining Claim; REGULATIONS--Ap-
plicability.

For the purposes of filing affidavits of

~assessment work or notices of intention to

hold a mining claim, the date of location
of the claim is the date as defined in
43 °CFR 3833.0=5(h). e e i =

Mining Calims: FEDERAL LAND POLICY AND.
MANAGEMENT ACT OF 1976--Abandonment--—

INDEX CODE: .

43 CFR 3833.0-5(b)

43 CFR 3833.2-1(b) (1)
43 CFR 3833.4(a)

43 IBLA 10 GFS(MIN)
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Affidavit of Assessment Work--Locatlon Subsequent to
October: 21, 1976--Notice of Intentlon to Hold a Mining
Claim--Recordation of Mining Claims; STATUTORY CONSTRUCTION,

Under 43 U.S.C. § 1744(a) (1976), the owner
of an unpatented mining claim located after
Oct. 21, 1976, but in the calendar year 1976,
must file an affidavit of assessment work or.
a notice of intention to hold the mining
claim prior to Dec. 31 of the fellowing cal-
endar year, 1977, or the claim will be con-~-
clusively deemed to have been abandoned.
Section 1744(a) does not conflict with

30 U.5.C. § 28 (1976) which pertains to the
year in which the first affidavit of assess-~
ment work must be recoxded.

APPEARANCES: Albert H. Mackenzie, Esq., Phoenix, Arizona, for
appellants. S

OPINION BY ADMINISTRATIVE JUDGE GOSS

Charlie Carnal, Walter Peck, and Edward Borzansky have appealed
from a decision dated May 17, 1978, of the Arizona State Office,
Dureau of Land Management (BLM), holding the 3 Triangle and 3 Triangle
Blue mining claims abandoned and void for failure to file an affidavit
of assessment work or notice of intention to hold each claim. Section
314 of the Federal Land Po'lcy and Management Act of 1976, 43 U.S.C.

§ 1744 (1976); 43 CFR 3833,2-1(b) and 3833.4(a).

The 3 Triangle Blue claim wae located om November 22, 1976, and
the 3 Trizngle on December 2, 1976, according to copies of the loca=
tion notices filed with the State Office on February 2, 1977, .

Section 314(a)(1) and (2), oupra, and 43 CFR 3833,2-1(b) (1)
require that the owner of an unpatented mining claim located after
October 21, 1976, shall, prior to December 31 of each year following
the calendar year in which the claim was located, file with the State
Office either evidence of anuual cssessment work performed during the
previous assessment year or & notice of intention to hold the mining
claim., Failure to file the required instruments is deemed conclu-
gively to constitute an abandonment of the mining claim. Section
314(1) (¢), supra; 43 CFR 3833.4(a). : ‘

Appellants contend that the above sactions of the Federal Land
Policy and Management Act and the impicmenting regulations are uncon®
stitutional; they deprive eppellants of property rights without due
process under the Fifth and Fourteenth amendments, Constitution of the

43 IPLA 11
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{
United Statcs, cnd the second wmendmeut, Arizona Constitution. The
appellants aiso argue that the Act and cited regulations are-vague and
in conflict with 30 U,S.C. § 28 (1976) which has not been repealed.
Section 28 requires that appellants' first year sssessment work be
accouplished during the period September 1, 1977, to August 31, 1978.

[1] The Board adheres to iie earlier holdings that the Depart=
ment, as an agency of the executive branch of the Government, is not
the proper forum to decide whother a statute enacted by Congress is
constitutional., Alaska District Council of the Assemblies of God,

8 IBLA 153 (1972);%Hasonic Homes of California, & LBLA 23, 78 L.D.
312 (1971).” 1f &n enactment of Congress were to be in conflict with
the Constitution, it is within the suthority of the judicial branch,
not the executive brancl. to sc declare. Al Sherman, 38 IBLA 300
(1978),creconsideragigg‘daniggj March 23, 1979,

{2, 3] The relevant portion of the Act end regulations are
clear, and controlling upon the Board. Therz is ro conflict between
sectiﬂﬂ 314, 43 UeSoCo 5 17*’}14( and 10 UsSeCoe § 281 (1976). Secti.on
314 itself refers to ceccion 19~] sad gprovidas that either the notice
of intention to held or an sffijavit of zssessment must be filed '
within the prescribed pericl. 1/ '

"Date of locstion' ie d2finad as the "date indicated on the
notice of location or discuvery sosted on an unpetented mining c¢laim."
43 CFR 3833,0~5(h), Boee:co the claime were locsted in calendar year
1976, and af*er October 21. Lhe documentas were required to be filed
prior to Descenper 31, 1977.

e

1/ Section 314(c) pe vidan in prre:

"Sec, 314. (s) The cner of &n vopatented lode or placer mining
claim locatzd prior ¢ the daty of this Act ghall, within the three-
year period follewirs the date of ¢he approval of this Act and prior
to December 31 of ecch yeow thereafier, file the instruments required
by paragrephs (1) aud (2) of :Lis nubsection, The owner of an unpat=-
ented lode or plicer miniag claim lacated after the date of this Act
shall, prier to December 31 of eazh yenr following the calendar year
in which the said clainm was located, file the instruments vrequired by
paragrapbs (1) and (2) of this nubscction:

"(1) File for reccrd in the c¢ffice where the location notice or
certificate ie recovded cither a notice of intention to hold the min=
ing claim (ireluding Lul =ot iimited to such notices as are provided
by law to te& filed vhan thera bas besn a scspension or deferment of
annual asmessment work), anm sffidavit of assessment work performed
thereon, on [sxﬂ} & dirzilcd report vrovided by the Act of September 2,
1958 (72 Stat, 1,013 20 U.S.C. 28-1), relating thereto.” (Emphasis
added,)

a) GFS(MISC) 88(1972)
b) CFS(CON) 120(1971)
c) CFS(MIN) 3(1973)

43 TELA 12 GFS(MIN) 78(1979)
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The mining claimants failed to file either an affidavit or a
notice of intention by the required date, and the State Office prop-
erly held the appellants' claims to have been abandoned and woid,
Paul S, Coupey, 35 IBLA 112 (1978)9 While the consequence of noncom=
plignce with the Act is severe, it can only be sssumed that this was
the Congressional intent. See Nuclear Power and Energy Co., 41 IBLA
142, 144 (1979).°

Therefore, pursuant to the authority delegated to the Board of
Land Appeals by the Secretary of the Interior, 43 CFR 4,1, the deci-

sion appealed from is affirmed,
Crot b S

, oseph F. Goss :
' Adginistrative Judge
We concur: , '

Edward W, Stuebing . 7
‘ninistrative Judge

Administrative Judge

d) GFS(MIN) 51(1978)
e) GFS(MIN) 45(1979)

43 IBLA 13
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