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ARIZONA DEPARTMENT OF MINES AND MINERAL RESOURCES AZMILS DATA 

PRIMARY NAME: EL RAME M.S. 4553 

ALTERNATE NAMES: 

MARICOPA COUNTY MILS NUMBER: 475A 

LOCATION : TOWNSHIP 4 N RANGE 3 E SECTION 3 QUARTER S2 
LATITUDE: N 33DEG 42MIN 53SEC LONGITUDE: W 112DEG 02MIN 14SEC 
TOPO MAP NAME: UNION HILLS - 7.5 MIN 

CURRENT STATUS: DEVEL DEPOSIT 

COMMODITY: 
SAND & GRAVEL 

BIBLIOGRAPHY: 
BLM MINING DISTRICT SHEETS 
BLM MINERAL SURVEY MS 4553 
U.S. DEPT. OF INTERIOR DECLARED CLAIMS NULL & 
VOID 9-2-77 

ADMMR EL RAME M.S. 4553 FILE 



EL RAME MINE MARICOPA COUNTY, CAVE CREEK 
DISTRICT 

WR GW 11-1-77 - Frank Melluzzo, Phoenix, claimant of 49 unpatented claims in 
Sec. 4, T4N, R3E, in the area of the proposed Cave Creek Flood Control Dam 
came in for help in a hearing scheduled December 9, 1977, by the BLM on the 
validity of the claims. He said a civil court hearing had been set for January 
16, 1978, but that BLM has demanded a hearing before their judge sooner than 
expected, therefore, Mr. Melluzzo needs to assemble all the favorable evidence 
he can get as soon as possible. Read the file on his property and others in the 
vicinity. 11-8-77 bh 

WR GW 11-2-77- Frank Melluzzo, Phoenix, called and requested an examination of 
his Gold Hill claims near Cave Creek dam. Arrangements were made for Monday, 
Nov. 7. 11-8-77 bh 

2/15/78 - (Department of the Interior) IBLA 77-23, dated September 2, 1977. sef 



Mine 

District 

Subject: 

DErARTMENT OF MINERAL RESOURCES 

Cave Creek Dam Claims 

STATE OF ARIZONA 

FIELD ENGINEERS REPORT 

Date 

Cave Creek Dist., Maricopa Co. Engineer 

June 28, 1962 

Lewis A. Smith 

Interview with Frank t,1elluzzo, of 1-1elluzzo Rock Co., Phoenix 6-2 8-62 

Frank l'1el1uzzo stated that they had removed about 10,000 yards of 
stripping by bulldozer. The property has some fair showings of c opper 
oxides , according to Melluzzo. 

Cave Creek Dam - S-3-4, T4N, R3E 
BLM test case . BLM withdrew May 1957 
This property active 9L 1960, 2-1961 , 10-1961, 6-1962 
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DEPARTMENT OF MINERAL F;:r::S0URCE5 

\ i I.~ .\ 1 ( ) i: A ~ I ) L; \1 : 

M!NERAL BU j LDI~JG , F/d RGROUND 8 

PHOEN IX, AR IZ ON.<\ 85(,/.:';7 

ol1 Z!2 ?t -3 79 1 

To: ,l oiln] 1. .Tett, Director 
l'l'() ; ~ - l : (;'lc~ ll \\-alker, F i eld Engin eer 
S lI b. ic;ci : A Hc conna issClnce of Frank Mellu~~zol s C I:li.l11s 
Dat E- : ;\OVClllber 8, 1977 

Th is pl'op e r' 1.y con s isting of a reported 49 unpatcnted cl a ims is i.n Sec. ~-1 EZ· 4 , 
T 4J'\, n:)E, imn1c cli a t e l y sonth of the Cave Creek j,'looli-Col1l1'ol Dant . 
Anoi lwl' Hood - control da11l a~ross Cave Creek is presently bcing built a bout 
1/2 m il e south of the existin g concrete structure. 

It is und ers tood the B . L. NI. has condem.n ed 28 of the c lailns on the basi s of 
t her'll heing "noll-rnineral in charac ter. II Becaus e of a hearing s(' ll edllleci by 
t h e B . L. 1\:1. on Decenlber 6, 1977, ]VIr. ]\/Ie lluzzo requested an eX:Lmin:li.i on 
0[' h is l ode clainlS by thi s Depart111ent. 

011 \()\em:be r 7, 18 77, in cOlnpany with Mr . Tvlelluzzo a reconna i.ssal1l' C exan1 -
lllClti un of the l ode c l a inl s in contention was ]nade. 

TIl L' area i s u nderlain by schi. s t and green stone whic h strikes about N RO I~ and 
dip s sleepl,Y both east a nd wes t. Along the exceedi.n gl ,Y steep l' idges , \\o'l1ich 
::'lJ ' C encompas s ed within the c:lai111s , ther e are a t least four s ilie CO lt S struc­
lllr e:=.; intruded in t o the foliation of the schist which contain JTlin C I'~Ll i zatioll . 

The nlinerali zation consis t s of obvious oxide copper, liulOnii: c, h CI1Ettite , 
and in a fe \v places chalcopyrit e , there are gold and s ilver re port ed ~llso. 
The e )..icnt of the l1lineralization yaries c onsiderably frOlll a few to several 
feei. 

As pointed out prac tic ally all the 11l ineraliz ati.on occurs parall el to the 1'i clges 
\v est of Ca'\"e Creek a t el evations of from 1700 to 1800 feet above SC~l 1 c\rcL 
The top of the present darn i s at a n elevation of 1, 640 ft. Becaus c or th e 
Es sure -like ch aracter of the In i.n eraliz ation there appears no rcaSOll \vhy 
t h e se ol~ e depos it s can lt be mined above the h ighwa ter 11lark w ithout inter ­
ference fro111 an "1 00 year flood. 11 

G\V lap 



- :1. ; 

/ t...~~; . 
:. 'l~ t "j' . ..... . .. 

, :' , 

. .. ~' IN REPLY REFER j'O ~ 

IBLA' 77-1.3 

•. , .; •• ,,~ . . _ . .t ... ';-.:!-: . ~... . . •. ~ _, _ " .- .~ ..... · ·· -:~T~ ~ .· ~ · ~t( 

. '~ nited~St~iesDe·partinent . of .. .Cl~ ~n.terior 
r' _ 'l; •. • . ,' 

OFFICE OF HE.Al"ZINGS A..,\""D APPEALS 

Il'iT.£RIOR BOARD OF LAi.'-.'D APPEALS 
oW15 \"'1!..SON BOUI.EVAPJ) 

AlU.INGTON, VIRC .~lA 22203 

UNITED STATES 
v. 

FRANK ~~ WANITA MELLUZZO 
(Supp. ~n Judicial Remand) 

Decided September 2, 1977 ----_._-. --~--. 

Review of Departmental decision remanded at the order of the 
United States Court of Appeals for the Ninth Circuit. 

The decision ''in United States v. Melluzzo, 76 I.D. 160 (1969)a 
is sustained . 

1.. Mining Claims: COHMON VARIETIES OF MINERALS-Location Prior to 
. July 23, ·1955-1ocatable vs. nonlocatable substancES; DISCOVERY­

Common Varieties of Hinerals-Na tureof Requirement-profitability. _ 
., ' 

Mining claims located for deposits of 
. common varieties of building stone, sand 
'and ·gravel, if located prior to the Act 
of July 23, 1955, must be held to be 
invalid where it is not shown that these 
materials could have been profitably mar­
keted prior to that date. 

2.. lUning Claims: PRACTICE AND PROCEDURE-Contests-burden of proof-evidence 
-prima facie case-Hearings-burden of proof-prima facie -case. 

Where the Government contests ID1n1ng ciaims 
on a charge of lack of discovery of a 
valuable mi~eral deposit prior to the date 
when such minerals were no longer subject 
to such lo~ation; the Government must 
initially present sufficient evidence to 

_establish a prima facie case~ The burden 
then shifts to the claimant to show by a 
preponderarice of credible evidenc~ that a 
discovery: has been made on each claim. :' 

INDEX CODE: 
43 CFR §4.29(b) . · 32 IBLA 46 

a) GFS(MIN)SO-26(1969) 

.... . • ,' f :· 

j-. 

GFS(MIN) 52(1977) 
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Wher'e the exper't witnesses called 'by the 
Government testify that prior to July 23, 
1955~ there was no profitable market for 
cammon variety minerals from the subject 
cl~ims and that it would have been economic 
folly to undertake the development a mine 
ther~on, a prima facie case of invalidity 
has' been made. Thereafter, upon the 
failure of the claimant to prove the 
contrary by a preponderance of credible 
evidence, a determination that the claims 
a~e invalid is ~bligatory. 

3. Mining Claims: DISCOVERY-Independence of Claims­
Nature of Requirement-burden of proof. :. 

5. 

. . ~ 

Where the c'ontestee is seeking to validate 
a group of claims, 'he must prove that a 
valuable mineral deposit exists on each 
individual claim. ,A showing that alIthe 
claims taken as a group satisfy the 
requirements of discovery is not sufficient. 

Mining Claims: Cm1:ION VARIETIES OF MINERALS-Location subsequent 
to July 23, 1955; DETEID1INATION OF VALIDITY-Time of Determination; 
DISCgVERY-Common Varieties of Minerals; PRACTICE AND PROCEDURE­
Rea~inC5-~i~rlinGs. 

Where, in a contest to determine the 
validity of certain mining claims .located 
for common building stone, sand and gravel, 
the Government charges that the claims were 
not located prior to the Act of July 23, 
1955, which prohibited the subsequent loca­
tion of such minerals, the finding by the 
Hear .i.ng Examiner and two adr. inistrative 
appellate tribunals that the charge is true 
and the claims were not timely located 
requires a holding that the claims are null 
and void, where such finding is supported 
by a preponderance of credible evidence .. 

Mining Claims: PRACTICE AND PROCEDURE-Evidence-Hearings-burden of 
proof-evidenc. 
The burden of the proponent is not simply 
to preponderate in the evidence produced; 
its burden is to produce a preponderance of 
credible evidence , .and t;.he trier 0 f fae t is 
not required to believe or give any weight 
to ,testimony which is inherently .incredible. 

32 IBLA 47 : 
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APPEARANCES: · Fritz L. Goreham, Esq., Office 0 f the Field Solicitor, 
Department of the Interior) Phoenix, Arizona, for Contestant; Tom 
Galbraith, Esq., Lewis & Roca, Phoenix, Arizona, 'for Contestees . 

. . OPINION BY ADMINISTRATIVE JUDGE STUEBING 

The C~urt of Appeals for the Ninth Circuit has remanded this 
case to the hoard of Land Appeals with instructions to reconsider 
the Departmept's e~rlier holding in light of later cases decided 
by ~hat Court. Melluzzo v. Morton, 534 F.2d 860 (9th Cir. 1976). 
The issue before the Court WB.~ validity of six association placer 
mining c~aims located for sand) gravel, and building stone. All ' 
aix claims' are situated 'on the south side of Cave Creek Dam, approx­
imately 15 .miles north 0 f Phoenix, Ariz ona. 

. The proceedings culminating in the decision by the Court were 
. illiti"ated by the Arizona State Office, Bureau 0 f. Land Management. 
(BLM) , in early 1963. The charges alleged that 1) the claims con-

. tained 'only common varieties of minerals not subject to location 
after July 23,1955,30 U.S.C. · § 611' (1970); 2) the claims were not:' 
locatedbefo~e July 23, 1955; and 3) no discove~y of a v~luable ' 
mi-nera1 ',deposit had been made as required by the general mining taw, " 
30 U. S • C ~ § 22 .::! ~. (1970) • . 

' . 
. After h~arings in 1963 and 1964, the Departmentt 's Chief Hearing 

. Examiner 'J:./ found that 1) all of the claims contain sand, gravel, and 
building stone; 2) the sand, gravel and building stone are common 
varieties of those materials, and, hence were not subject to loc~tion 
after July 23, 1955; 3) the claims were located after July 23, 1955, 
and thus : were null and void; and 4)in any event, no discovery bf 
a valuable mineral deposit subject to 16cation had ever been made, 
as there .was no market for any 6£ the sand, gravel or building stone 
prior to July 23, 1955, when such deposits were removed from locata- · 
bility by Congress, 30 U.S.C. § 611 (1970); That ' decision was 
affirmed· on appeal to the Bureau of Land Management and then on 
~ppea1 to theDepartm~nt. United St~tes v.Melluzzo,76 I.D. 
160 ( 1969) fi .. The Dis eric t Court for the District of Arizona awarded 
summary judgment to the United States in a suit for review .instituted 
by Melluzzo. · The Court of Appeals affirmed that part of the Depart- . 
m~nt's decision holding that the sand, gravel, and building stone 
wer-e common varieties ' of those materials and, hence, not locatable 
after "'july 23 ~1955· . 534 F. 2d at 861. The Court ' did notaddres s . 
the related and critical issue of the .date of location of the claims. 
The"Court ·did,. however, hold t~at the .case should ,be remanded to . 

. . .. '.':- r : , . 

"'. 1/ _The ·.title IiHearingExaminer'" has :since been changed to .... ' ,.' . 
'tTAdmin'istr;ative Law Judge" by order of the Civil Service CommislJion, 

" 

. a) GFS (MIlD ' S0:-26 (1969) 
.. ' :.. ~ 

32 IBLA 48 . GFS (MI'N) 52 (1977)· . 

. . 



_.1' 
.. , . ~: 

, .• ~ . 

" i ' 
. . :; .-;., 

IBLA 77-23 

the Department for a redetermination of the ,marketability of the 
deposits in light of decisions by that Court after the Department's 
1969 deci~ion in this case. 

To comply with the instructions of the Court of Appeals a brief 
summary of t\1at Court J S holdings would be helpful. The general 
mining law provides that a person may receive title to his mining 
claim locared on public land if, among other things, he has discov­
ered a "vaiuable mineral deposit." 'From !!he earliest decisions of 
this Depart~ent,the quantity and quality of a deposit necessary to 
qualify as, s "valuable mineral' deposi t 11 has a 1ways been determined 
by economic .value. ' If a ~an of ordinary prudence would be justified 
in begirining actual mining operations on the evidence presented to 

/ thislDepartment with a reasonable expectation of developing a profit- ' 
able mining operation, then his mineral deposit is con1idered 

. "valuable. II , Castle v. Womble, 19 L.D. 455,457 (1894), Cameron v. 
United ~tates~ 197 u.s; 313 (1905). However, in order to demon.trate 
that onehas,pr:udent "a~d reasonable expectations, one must ~how ,that 
under ' the present cir:cumstances, the mineral deposit appears Stiscep-

,tible to ex~raction," removal, and marketing at a rate of profit suf­
ficient ,to attac t the means and labor of a prudent man. United ,' 
States 'v~ Coleman" J~:O :u.S. 599 (1968J!: .c 

[1] The ' ge~eral mining law was amended i~ :1955 to provide that 
comm~n , varieties of sand, gravel, building stone, and other materials 
would not be subject , tQ location after July 23,1955., excepting, , 
'of course, claims which, were on that day "valid existing claims. II • 

U.S.~.§ ~ll~~. (1970); United States v.Coleman, · supra. Claims 
' located aft~r that date for those materials are simply invalid. 

_. In orde~ foi~u~h a claim located befo~e that date to _be considered 
a valid existing claim, a valuable min'eral deposi,t must hav,e been ', 
dis,coye,red ' before" July 23,. 1955. , Palmer v. Dredge Corp." 398 , F . 2d 
791 (9th Cir!'1968).cert. denied, 393 U.S. 1025 (1969). Clearly, 
if there were , no ' m'arketOn t'hatdate sufficient to induce a prudent' .. 
man to begin ac,tual min~ng operations , ;;there cannot have, been a dis­
'covery and th~mini,ng claim is iovali!". Clear Gravel Erterprises 
v. ,Keil) 50~ F.~dl80 (9th Cir~ 1974); Palmer v. Dredge Corp .• supra. 
A discovery after the d'ate of the withdrawal of the operacion o"ft"h'e 
mining law, whether by an actual physical exposure or a favorable 
change in ee~nomic conditions, cannot breathe life into a mining 
claim invalid on the date of withdraw!l. United States v. Isbell 
Construction Co., 7~ I.D. 385 (1971). " 

[2] When the United States conte~ts a mining claim, the burden 
of proof is on , the claimant to prove that he has a valid mining 
'claim, for it it he who is the propone~t of order pursuant to the 
'Administrativ'e :<:Proeedure, Act; 5 U.S.C. -"§ 556 (1970r~ to hay'e his : : ' 

b) 'GFS (HINSupp) ' ,1 ; 
c) GFS(MIN} JD";:'1. (1968) 
d) GFS (MIN) ' 39 (1971), 

32 IBLA 49 
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claim declared valid. Humboldt Placer Mining Co. v. Secretary of the ' 
Interior, 5,49 F.2d 6~2 nthCir. 1977); United States v. Zweifel, 
SOSF.2d 1150, 1157 (10th Cir. 1975) J ~ denied, 423 U.S. 
829(1975)~ reh. denied, 423 U.&. 1008 (1975); United States v. 
S rin er, 49lF.2d 239, 242 (9th Cir. 1974), cert. denied, . 419 u.s. 
8341974); Foster v. Seaton, 271 F.2d 836, s38(i).C. Cir. 1959). 
NeverthE!less, the Government has assumed the burden of going forward 
withsl;lfficient evidence to present a prima facie Clse of the claim's 
,lack of. validity; but the ultimate risk of nonpersuasion remains ~ith 
the claimant. 

. .The ' Government has established a prima facie case when a mineral 
examiner testifies that he has examined the claim and found the min­
eral values insufficient tosuppor't a finding of discovery. United 
~ta~es - v~ ~ ~amsey, 14 IBLA 152 15~ (1974);eUnited State~ v. 

',Blomquis t " 7 IBLA 351 (1972). f Obvious 1 y J the minera 1 examiner's 
con.clusion must be based on reliable, probative evidence. ' Unl.ted 
Stat:esv." Winters, 2 IBLA 329, 335, 78 1. D. 193; 195 (1'971) $ But 
Government mineral examiners are not required to perfot'1Il discovery 
work or~o prove that a market does not exist". Rather, once' a 
mineral examiner has testified, based on probative evidence, that 
a profitable market did not exist for a common variety miner,ai :, 
~aterial prior to July 23, 1955, it is the c1aimant!s butden~~ . 
prpof- to show that, in fact,. there then was a market which would 
have ,absorbed his material 'at a profit to him. : United States v. ' 
Stewiirt, 5 lELA 39,', 79 1.0. 39 (1972).h " , 

The Court of Appeals for tile Ninth Circuit has supplied ,fur­
the~ guidance in a~p1ying .the .lawin this area and particularly in 
the area 'of the law dealing with sand, gravel, and other building 
materiaL ' Barrows v. iHC'kel, 447 F.2d 80 (9th Cir. 1971); Vet-rue 
v. ' United States; 457 F .2d 1202 (9thCir. · 1972); Clear ·Gravel 
Enterprises '~ ·Inc. v~ Keil, 505 F.2d 180 (9th ' Cir. 1974); Melluzzo ', ' , 
v. Morton, 534 F.2d : 86'OT9th Gir. 1976). This Board has discussed 
.and applied those holdings of the Court in several cases. United 
States v. Gibbs, 13 IBLA 382 (1973);iUnited Staies v. Taylor, 
19 IBLA 9,821.D. 68 (1975)~ United Stdtes v. Osborne (On Remand), 
28 IBLA 13 (1976) }<The holdings of these cases focus upon three 
proposition~ of concern here. First) the 1act that the· matket for 
sand, gravel, and other building material is adequately' supplied ' 
by existing sources is not conclusive ~f the issue of whether an 
additionalsupp1ler :can enter the market successfully. Bar~ows v~ 
Rickel, supra; Unite4 State~ v. Gibbs, supra. S~cond, · while a lack 
of sales--rr:om a claim maybe sufficientteestablish ' a prima facie ' 
caie' of invalidity of the claim~ it is not conclusive ' andmay ~ b~ 

'. overcome -by .a: preponderance ' of -evidence that: a . t>rudent ' mari could - < .. 

· have~' :marketed the -material at ·a · reasonable . profit. Verrue ' v . -!0~'; .: 
- "; United States, ,. supra'; . United States v. Gibbs J supra •. . Thi~~" , .:~~ · .. , , ·; . 

',' . ,', .,: . " , ',~ . "~ ;, 

e)GFS(MIN) 12(1974) 
:. ;. f) . GFS(MiN) '59'(1972) 

g) GFS(MIN),16(1971) 
h) , GFS(MIN) 11 (197i) 
i) GFS(MIN) :10? (1973) 

j) GFS(MIN) 13(1975) 
k) GFS(MIN) 76(1976) 

32IBLA 50 
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"dete'naining' marketability, both the de~and and the supply sides of 
the actual:':market must be 'cons idered. With respect to demand t the 
claimant must be allowed to demonstrate the existence of demand 
that would absorb his material, even if, as noted, the market is 
already adeq~~iely supplied. With respect to supply, a hypothetical 
market must b~ created which includes all potential sources of 
,supply. If .the amount of material wou l d be such a superabundance 
that the price would ,be lowered below a profitable level, then the 
claim cannot compete in sny realistic economic sense. Melluzzo v • 

. ' Morton, supra at 864. 

THE EVIDENCE 

' ls ~;no~~d earlie~ there are two principal issues in t~is 
cas~. , First:, was the sand , gravel, and building stone marketable' 
on. July; 23, ':' 19S?, and thereafter? Second, were the claims actually 
located befo;-eJuly 23, 19557 To some extent the evidence is over­
lapping', especially with respect ,'to credibility. Indeed, the one 
paramount issue in this: case is the credibility of Melluzzo and his 
witnesses • ... . eWe : are inescapably compelled t .O conclude both by the 
tota~ity :of · the circumsta.nces of this ,case and by many prior ' incon­
sistel1tstatements that Me11uzzo ' s · testimony has none of those ' char­
&eteris,tics ordinarily associated with veracity. The lack of 
:ver~cit;i ~nd prior inconsistent statements were noticed by the Chief 

.Rearing ' Exammer' who also conducted several other hearings involving 

. the claimant. ' 
'r •• • . 

MARKETABILITY 
;" ~ .. 

The claims ' inques,tion, the Rena Nos. 1 through 6, were situ­
ated approximately 15 miles north of Phoenix, Arizona, and cover 
two hundred fotty. acres·. of land, much of it within the bed of an 

' intermittent stream known as ,Cave Creek. At the time of the hearing 
. . in 1964, the . claimants had over 100 other claims in addition to these 

six. Many were located , for sand, gravel, and building stone, and 
some were located for copper. 

At the hearing two. witnesses for the Government testified that 
there was simply no market for sand, gravel, or . building stone in' 

· the area of the . claims either 1955 or in previous years. Lewis S. ­
Zenter,amining engineer employed by . the Bureau of. Land Management, 
testified that ,in 1962 be had made a study of market conditions as 
of 1955. He was told by construction companies and others, including 
Melluzzots :competitors, that there was no market for such remote 
material ' befot'e::or during 1955 ,(Tr. 122-124). While that testimony 

, .alone would _ probably be insufficient _to make a prima facie case,' 
see Verrue''rv. United ' States,: supra, it,: i~bolstered by the ' testimony 
of a disinter~s ~ed witness who had be,e.~ 1.n the area , s'ince 1925 and 

. ·f .;.' ~"l , i,'~ ' 

, .. ,' . 

',~, ; 

" ,',' 
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had bee~ ~. employed by the Bureau 0,£ Public Roads since 1930. From 
1936 :, to ·1963,the witness, Charles H. McDonald, had been the mate­
ria18 ~ spe6ialistfor the Bureau of Public 'Ro~ds projects i~ Arizona • 
In that . capacity he had developed an extensive firsthand knowledge 
of .aggregate deposits ' in Arizona and considerable expertise in the 
varying q~alities (Tr. 595-621). He testified that any demand for 
the material on these claims durin~ the 1950's was so distant that 
it would 'be "economic fol1y" to try to make a profit from the claims 
(Tr.620-621) • . He added that thel'e was ' no feasible economic market 
uutilthe' 1960's (Tr. 621). Several other witnesses, including a 
mining .engi~eer and weekerld 'prospectors, testified that they had 
been ·:;i~ . : ~q.e area ma.ny t~mes from 1956 through 1959 and had never ' 

' .. f.oun~ any. si&.n of either mining activity or monuments marking the 
· iotation. , o~ , the claims . 

. ,.\ :: ~'.;~ .. -t ;- . 

. ::, .;'"''' ' The · . :testi~~y 'of ' a11 the. witnesses, and especially that ·o,f . 
Cha.rles' Mac.r>o~ald t .. based as it was on extensive firsthand· experience, 

'. establishes "prima facie that: ' l) there was no market for the ma'terial 
on. these ~~ claims prior to 1960 and 2} no mining activity took place 
on · th~~H!-,:;etaiiIls . prior>' to 1960 ~ ". Thereby, the burden was shifted .... ~ . . 
. to ·tbj!·,:claimants ·.to show by a preponderance ' of the evidence that 
therewas "a Diarket ~ sufficient to attract the efforts of a prudeilt 
mall ., in/mid~..l955 ":and thereafter. ;. ' .. !:; . 

. ... f ; ~'~";. '':~~: ... .,;' . .~ : .. ~ . 

.. -- . ·" ~~·· .c:i~i~ent~ \'ac"tually introdu~~d very litti'eevidence ·teriditig 
to show .. '':he. existence;; of a market for any · substantial !.amount of ' these 
materials : during <.orprior t .oJuly ,1955. Neither did theyirttroduce 
much evidence' bearing on actual costs of production or selling ·::· ··· · 
prices. The ,reasons >they did not do so may be inferred read1.1Y "by 
the surrounding circumst·ances. First t the.re simply was no demon .... · ,~ 
strated '1narket fot' sand, gravel) or building stone from thesecUi1ms 
during or . before ' 1955. Second, · the claimants probably expected that 
the existence.:.·ofa market in 1955 would ultimately be irrelevant as 
nearly .the entire .thrust of their evidence was ' aimed at showing that 
·the sand, ,gravel and building stone on the Rena 'claims ·were uncommon 

. 'varieties "of "those materials and, cc>nsequently, , locat~ .bleafter 
· July : 23 ; ' 1955~.' The only market conditions' which would the'ii'b'erele­
vant .,would be ::the conditions at the time of the hearing in 1963 <and 
1964.~ ;,, : By ,: that time a market had developed. Nevertheless J the · .,:. 
claims:Clt I. a " te~timony ,with respect to mar·ketability will be reviewed • 

. . o;rbe · Renaclaims, ;' according to a . map introduced by the cl'aim.:. 
· ants" :(Exh. R), uere IS air miles nortrl 0 f the northern boundary ' of 
Phoentx~ Arizona, in 1954, the date of the map. ' There was apparently 
a v~ry~parse popUlation between the claims and the northern boundary 
ofPhoen1x. > There were several references in the testimony to deer 
huntingi'nthe.<,vicinity. Even as late .as . the hearing int'964 J'~ Wh'at 

.. marltet.. .ttlere ·'nllli' have,. been ; was still·; Deveral miles to ··;the south' and 
.. , . 

......... 

.\ . ' ';'' 
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east' o'f theRenaclaim~ (rr. 476). There ~as testimony that- due to 
buildirignor,th of the Phoenix city limits, the market north of 
Noithern ,Avenue was 15 perce~t the total market by 1964. However, 
Northern Avenue is 12 air Miles south of the Rena claims. There is 
IIp evidenc,~ , that there was -a significant marke t in 1964, much less 
1955. '_:,:' , ~' ~ ; " 

Neve~thele 'ss, Melluzzo asserted that he would deliver sand' " 
and . gr.ave~ ,in 1962 for $1.00. per cubic yard (Tr. 482). While he 
did not , at any. point in his testimony discuss his costs of doing 

,business', 'one of MellUZ2!o"S witnesses suggested a handling cost,~ 
of:$.~to $.10 per ton mile. That figure is . in general agreement 
with testimony presented in other cases. See, e .&., United States 
v. Osborne (On Remand» 28 IBLA 13 (1976) .T"'"However, no other data 

,-on .' c()sts.were , pt;esellted. , , 
.,..'" .~ 

,- , ,., Th(r,,~lai·mant8 did, however, state that a number of sales :had 
' .. bee~" ma~e)~~~een _ December 1954 and ,July 1955 of ~and, gravel ,i ' a'nd 

building_-, ston~ .c'Ir. 466-468) • . Melluzzo stated that 600 tonso.f 'Sand 
at).d ,~ g~'avel weresQld "between December of 1954 and July of , 1955_, : " . 

, . < ' " _ , yielding" $25'() or $300 (Tr. 723) ,though he .conceded that no great-' 
amounts :'had':been 'sold ' until 1962. Interestingly,: Zentne'I' testified 

< t~at; he ".first. observed the existence of the haul road on October 31, 
" 19,62, which he had· not seen , during his previous examination of the 

1al,ldotl ,i,March -7., 1962. (Tr. 43,45,82; Exh. 9). Also, he saw no~ 
excav.ations all the claims at that time (Tr.79). Melluzzo also " . . 
stated_~'4e: , had _ sold 100 ,to 150 tons of bui Iding s tone from December 
1954 ·'to,: July ,1955, mostl yfor $9 per. ton, but some for as much as" 
$60 ; per :~: :ton. 21 Bas~d o~ Melluzzo's figures , then, his total sales 

~ . ·from ~ .th·e. , aeria-:claims .,would have be~n between $1,200 and $2,700. ;:. :'~.' 
Tba~ ,testimony is, however, inconsistent with statements made by .. : 
M~lluzzo ·in 'many othe.r ,hearirigs. For example, in 1956, Melluzzo :' . 

; ~ instituted ' a private ',contest against other claims. At the hearing 
in t,h~f l case , ' he testified that all ,but $750 of his ir;come had come 
from ~hree :claim~, the Nita Jean No. 1 t the Nita Jean No.2 and ;' 
the ':Concetta. :, Melluzzov. Call, Arizona Contest 9946 (February 15, 
1956) (Tr.\ ,97-99). See Exs.34A and 34B. In another contest heard 
,in 'Ap!;i.t .. ~i958, Uniteao.-States v. Melluzzo, Arizona Contest No.9S66, 
Melluzzo stated that. he had sold 160 tons of building stone from , 
another g'I'oup>,of clai:ms ·in 1955, thereby accounting · for several . 
:bundred;,dollllrs more than his total income from mining in 1955 with-

. . 'out:,evenconsidering ,the Rena claims • . From yet another groupo! .. " 
~: .' . i ' : " ~'; ".' ; ' 

. ;.\ :,-. ,,' 

21:: , Mel1~zo t 'estified at one ,point that - his 1954. 'income " was. ~5~OOO to 
$6,OOO ,(Tro' .. >B12) and ;at ' anpther point ,he testified that it ,was .. :·"six or 
seven,' o-r' $8,000" ('rr'~786). However, at that time he was also in the 
window-ieb!ap,ing business, had a home and store rental business, and 
'land in Prescott for 'summer homes (Ti. 809). 

1) Id~ 

~" .~: . . ', 32 IBLA 53 
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c:laims" the ,Enterprise group, under contest by the government in 
United States v. Melluzzo, Arizona Contest No. 10591 (1964), 
Keiluzzo testified that he had sold 300 to, 400 Cons of building 
atone 1n' 1955. In a patent application for another claim, the Dino 
S, to ,wtl.ich 'Melluzzo eventually obtained patent ;, Melluzzo claimed 

, to have 'produced 234 tons of stone between June 1955 and September 
1956 for revenue of $25816 (Exh. 42). 

It, is obvious to this Board that Melluzzo has accounted for his 
'1955 inc:ome, .. from mining se'veral times over) depending on which group 
of mining claims were ,being challenged. At the time of each contest, 

, Me11uzzo would simply attribute the bulk of his minerals income to 
~ichever ,group of claims was under attack. But perhaps. the most 
telling cont'radiction in Melluzzo' s testimo'ny was the testimony 
giveua'e · a hearing i 'nvolving several claims known as ' the Arizona 
piacers~,-- tt:,:is iJ11portant to understand that the Rena claims are at 
le'ast 9 mile,s from ' the Arizona placers and that the Rena claims are 
completely '~()vered by several of a group of claims located for ' 
copper, _,the :E1 Rame Nos .1-42. At ,the hearing til United States v. 
MelluzzcfJ Arizona Contest No. 9866, held in April 1958, Melluzzo 
'testified under cross-examination: 

.. ~ . 

, ,> Q ; t '~ Yo~h4d, I ~elieve, -or held 1, 2, , 3~ :' 4,' 5: 
, claims?\"< ", 1 " , ,~ 

~ : . . 

A. " Yes. 
·o j.! 

, , \ 

Q~ ':" Five c,laims adjoining the Arizona placer 
, - claims? :~ 

A.Yes. 

Q. You ,we~e removing material from those claims 
' in 1957 and selling it? 

.. ~ ' .. 
A. That I S ' right. _ 

.~:" . .. .' 

Q • .' That' s": six claims: 
' i'j 

, A. ~ ' : ,That w9~ld be more than ,that. 
:'1:. 

, " ,~;" 

'. ~' ' 

' '' ~'''*' ::.. .:' '. , 
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q • . ~d ~they were also mining claims? 

A. ~ght. 

_. Q. Patented or unpatented? 

. -A. S~e were patented and some of them were 
.unpatented. 

~~ 
Q~ How ~any claims were there in that group? 

":r , 
, " ' ~';- ' A. _Do you 

I 

mean the acreage? 
. / 

....... 

. .. n .' 

-, 

: Q~' Give us the number of claims first, and then 
ap~roxim:ate acreages. 

A . 
. ~ , " ' ''' , 

:1 c~uldn 'ttell you how many I have got. 

Q. ' Can you give us an estimate? -< or, five?·' - ' -
Three or four -

~ ... " l' . ! ', 
, 3 ' , 

A.~ . In twenty-acre _ claims, is that what you w;ant? 
, Do y~u _ mean , - you see I I have _ a copper -mine:~ -900 · a~res, and , there : is 42 claims up there. [Emphasis ,added.} 

'Q.:; In 1957.: were you removing building'material 
. from those claims? 

. A. No. There was no building material there~ 
- [Emphasisadded.} 

~" . 

, .i 

(Tr. 742) • .. Melluzzo~ s testimoO:y that his other sources of building material were all within 1 mile of the Arizona placers and that there were no building materials on or near his copper claims (which covered the Rena claims) is strong e~idence that there was no market , 0£ any kind for the material on the Rena. claims and that Melluzzo vas fully aware of that fact in 1958. 
-' 

_ Moreover, the c~~dibility of much of the rest of Melluzzo's .. testimony on marketability is equally at varianc~ with other evi­dencepresented at ,the hearing. For ' example_, Melluzzo testified that same stone from the Rena claims -was sold by hini and delivered to the . ~<; re~idences of RobertWurzburger andW. J. Caruthers, respectively. ,::':;; -In support of this te,!ltimony Mell uzz·o.introduced r'photogl"aphs 0 f the ~? :'~oclt wa~lsalieged,lybuilt with that stone (E-xh. i W-3, W-4, W-S). 'and :::., b~lls , show~ng payment, ___ o,£. $180: recei ~ed from Wurzburger for · 5 tons of -: 
'. ~ .. : ; , 

,': ,' , " " " ';" '~ 

, ~ " , 
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black stone (Exh. 26; -;tr • .. 704), and $120 received from Caruthers for 
10 ~onsofstone (Exh. 27; Tr. 705). He ~estifi~d th~t he delivered 
eacbload to these addresses (Tr. 705), and was paid for them in cash 
eac~ , time .. at "so much a load ,pick-up load, and the bills represented 
the total of the whole job ll (Tr. 707). These deliveries allegedly 
occurred tn August and November 1954, before the Rena p~acer claims 
w~re . supposed to have been located. 1/ Melluzzo explained this by 
saying, It[I} was taking rock from the Rena claims even before I 
located them It (Tr. 708). Subsequently; Meliuzzo testified that 

. Wut'~:z:burger had paid him $7QO (Tr. 803). He also testified to other 
sale$ ·Qf stone in the same neighborhood. Melluzzo described a sale 
to one Keith Ter.rell fot which he was paid partly in cash and p.artly 
by Terrell's contribution of labor, but said that the sale to 

· Ca~ut.hers was not on that basis (Tr. 794-95): 

Q.. Did you get money from Caruthers? 

A. Yes • . 

. Q. Bow much? 

J ~ . r ... ~ • 

.... , ... 

" .. , ~:: ' , ::'.'~~ . A • . : He· paid almost aliof ··; it because he had TB and 
, ha~ . ~nlY one lung and couldn· t lift all this rock. 
, ' .;., .. ' ~ .. .. .. . . . 

. . " ·"<'. iioweVer~· when :Caruthers was called as a rebuttal witness ~ his 
test~uiony flatly . contradicted . aimos t everything Melluzzo had said 
concerning the alleged sales to .himself and to .Wurzburger (Ir. , ' . 

. : 87,!~8~~) . ~:· He denied repeatedly and emphaticaliythat either he · or 
.. Wurzburger ever. paid Melluzzo anything for stone. He insisted that 
. Melluzzo · had ·:never delivered stone to either of them. Some of the 
stone·:walls.·shown in the photographs entered as exhibits were already 
in place when he moved there on September 8, 1954. Wurzburger was 
hi~ .next~doo~~ neighbor, and ~heywere acquainted with Mel1uzzo~ , 

.; . . Ca;u~hers test!fied · that Melluzzo had. given him and Wurzburger " 
permission . to take s.tone. They went and, got · the stone themselves 
fr.om "MeiluzzJ's U7th .Street claim"Cthe Nita Jean placers). Noneof 

·it came '·fromthe Cave! Creek area, with which Caruthers was famil;'ar, 
. where theRen'~ cLaims .were supposed to be locate4. Caruthers and 

.. . . 

3/Thedating of the bill to Wurzburgerin August 1954 is at ·varience 
'with 'Mell,uzzo's testimony as to when sales from the Renas cOmm~nced 
. (Tr. 448): , ... . 

Q • . When did .. you first commence sale of stone off the Renas. 1 

... ' ~~~~:~; : ~!r~~:tb;~:~~'ing ~f ,ri~~elDbe~ j.ust, befo.re 1 located i~. 
A. ,~:,: 195~~< , . , 

.. " ".. 

.. ... ' 

. ; 
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Wurzbur~er hauled the s'tone in 1955, and each built walls on their 
respective properties. They did all their haulin.g from the 7th 

,. S.treet 'c<laim ,"in Wurzburger ' struck. They never used Melluzzo' s ' truck 
,or'bad any other 'assistance from Me11uzzo. On being shown Exhibit 27 
(Kelluzzo's~bill to Caruthers for $120), Caruthers disclaimed any 

, knowledg~of it 'and reiterated that he had never paid for the stone. 
He stated~ 'U(L:!lluzzo] just told us to get the rock. Re wanted us 
to get them, "and ,we bauled them" CTr. 879'). ' 

",': Melluz%~:~ also testified that stone from the ' Reca ' claim's, sup-
plied,; by :hittl, was ,used in, the retaining wall at 118 West Hatcher , 
Rolld(txp.. 31) and to a , "Dr. Fusco's clinic" across the street, both, 

I before 1955 (Tr. 464,: 788). However, Harold Fox; who has l~ved at 
1~8 West HlltC?er Road since September 1952, testified that he had 
built ", the wall with stone that he had collected himself in various 
places in a wideradj.usaround Phoenix (Tr. 88l)~ ' atid that:none of 
it came from the area of the Rena claims or from Melluzzo's stone 
yard (Tr,~887~88). He also testified that Dr. Fusco's elin;c was 
not ' built before 1956'. ' 

, ' ~' Ca~lolricardonetestified ' that he worked for ~ Meiiuzzo from' 
November>of ,i954to : November of 1955 (Tr. 412) J 'dividing :'his time , 
about"fequal1y"between window washing for an hour1y':' wage, and gather­
ingrock J ' for which he was paid by the ton (Ir. 412, 415). He testi­
fi~d ~ t~at ~,he ~~nd his son, Peter, gathered the ro~kin the tr~~k , 
provided',by 'Melluzzo ; ' and that his son actually 'worked (Tr'. 413~~4~ : 

'41&-17) ~> He, then ,said he ' would take Peter whenever he was not in' 
schooltrr. , 4i7),; : However) it then was elicited that Peter would be 
15 ':'years '>old : onJune , ~12, 1964 (Tr. 418). Thus, during most of' t~e ' 

, y~~r: ,, ~:',~ ,, ~~~1:od()ne ' was employed~Melluzzo :" ~ete!: was '5 ~ea~s ~ ' old. 

{ · the~e - ~i~ ': other ~'~uch ~xa!l1ples of unreliable tes'timod'y, prior ' 
inc:onsistent :~ 'statements and testimon'y : directly contra.dicted, and : a ' 
great ;deal 'of i Melluzz!O's testimony was extremely vague. There was 
s,carit :'t.etiti'niony by others that the me.terial from t.he Rena claims 
waamttkeeable at a . profit during the 7-monthperi.odbetween the" , 
alle'ged "location of ' the c:lafms'oo December "20, 1954, and >£11e removal 

,i " · of :auctl 'materials -fr'om location on July 23 t 1955 • . Therefore, it' can 
scarcelY' ~be held . that the preponderance of the evidence established 
tha,t the'i'tnaterial was" then marketable ~ven if that evidence were 
,;iven' total 'c'redence ~ . I t is clear, however, that much of Melluzzo' s 
testimony irVl:!tterly tacking in credibility. 

, What ' th~'~; witnesses for the contestees described ' as IImining" or 
"quarrying,t ':theRena ' claims consisted simply of picking up i.ndiv1.dual 

'.~' . rocks · ·· f'roiii ~·ihe'- surfa:c:.e~ · Melluzzo had :an' old' 2-ton :fl ·a·tbed·; trUck ·. and 

, ! 

a 4':'wbee'l" d'r~ve pickup. Because the ' access to most of the' area was 
~o poor~' the': flatbed ~oul d ' be parked a~~ th'e pickUp would 'be , used 

.... ;:.' 

;j:f 
..... ... : ... 
, ': 
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to gather stone, which then would be brought back and reloaded on 
the flatbed (Tr. 240'). If they were in, an area ~here "it was good 
.pic:kinglt it would take only three or four hours to get a load, but if 
they had to pry the stone from the face of the walls of the dry wash 
it -would take "from six to seven hours, if you were doing very good" 
toget ' & truckload like that (Tr. 241). Edward Barlow testified that 
fram January 1 to July 23, 1955, the stone 'removed from the area 
amount'ed ' to "several truckloads ll CTr. 238), or "several ton" (Tr: 
,239), ' S'uch operations usually consisted of two men, Barlow testi­
fied he also took several . loads of grave 1, saying, "Well in this 
gravel there was sand and everything else, but it was not sifted on 

' th~ job., so we just. loaded it" (Tr. 242). Carlo Incardone testified 
that they got sand ithe same way. They jus t drove the truck to II any 

, lplace that we saw there wasn't too much topsoil on," whl:!re "we used 
to shovel everything that came along, grass, weeds and all" (Tr. 420), 
lnc:ardone estimated that it would take about an hour and a half to 
get a pickup truck load of rocks off the surface of the ground (Tr. 
419) • 

_ There was no testimonyregardi~g the amount of time it took to 
make ,the round trip from stone-yard to IIquarry," or how long it ,took 

' eo unload the truck on return~ , 
, ,' 

_::t ' Ineardo~~ di:;'ided his time working for Melluzzo, spending about 
' 50 -'percent washing windows and 50 percent gathering stone. , He -was 
paid an ,hourly rate for window washing and by the ton for the stone 
he brought in. , The rate ' for the stone was flex'ible, depending on 
t~ekind of rock. ~ey got lias high as $4 and. $5 a ton," (Tr. 413), 
or as little as $3. ' ~ 

-Mclluzzo testified that this was standard procedure (Tr.753): 

A. They are the same men. They are 'the same men 
that work one ' job. They are washing windows and they are 

,:, miners, the next minute, and they are ditch diggers the 
":' next uinute. , when I needed r..hem I didn't go hl.re new men, 

I told them I was the owner and I was boss. I said~ 
"Boys" this is what you want to do til and that' s what they 

, -'did ~ The'y didn't care what i t wa~. 

-~- Q. Let's talk about window washing. How did you pay 
, them at the window-washing job? 

A. TIlat was an hourly basis. 

Q. On an hourly b~sis? : 

.A. Yes, 
,. ' 

. 
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Q. And then when you ~old them you ~anted them to .. 
, f . quit . washing wind.ow9 and · go out there and haul rocks, then . 

: YO'l pU,t · them on a to.nnage basis? 
. : , ~ ~". . .. 

. :,:,~ ,~ , \ . ··: · A. ·MOBt of the time, yes, unless it was just to go 
';" , out there and help me . 

. . " • . . Q;... Did the men have a right to say, "You pay me by e. " 

.. . .. . ;~ '. . .. 

: . . the hour window washing and I ' don't want to mine"? 

., . ::', " ~. ,A • . I had 'one or two that did that, but they didn' :{ ' 
: ~, worl; ',Jor. :me . the ne'xtday, I calmed them. ." , 

, . ... :. ', ::': , . . !:L, '. ,:' :·'f .. , . . '. . .. . . 

. ; ;.Thistestimony speaks eloquently' of the "pr6fitabili'cy" of' . the 
. 8to~e"l",ga.ehering · oper-ation· and · the leeonomics of Melluzzo' s mlnera.l , 
m.ate~i,:~l,ssupply business. Appare~tlyMelluzzo' s window, washing ·· .. •. 
bu·siI.l,ess·: coul.d'·not' keep his ' crew b~syfull time ~ If an employee . ,. 
wari,~Et4, ·,to .. :earn .an hourly wage at . least partof :the time, ne had to , . 

.. aceept ., ~ock-gathering ; assignments ' on a piec'e-work basis which· paid . 
ver~;; pDO'rlyi:the ,rest',:of the time. ' . " . . .. ,.'" . . 

. ,,"y. .. ; . . ' ' ,. ' .~: .. ;:~ :. ~. . . 
l;~ : ' :: ~~~:iJ ~ .. l ~~~!~i~':S';. ~ ~:: . ~;. ~ . :~ •. ;. ·~L:: : . ~!~ ~ .: . : ' . ' 

. · , · !~ ':Al:t1).oU:gh t :such an opera'tionmlght . indeed yield ~. prcifi.t~ .. ~t; . ~: ~ " 
cari.tiQ~'; ,;b~ ,:.r.egatded as IIm1riing'·. or "the development of a valuable, ." 1 
m~et.t .~hich " the ' ,Congress intended to 'reward 'and e~courage by ;giants 
of title to' public lands. ." - , . 

. . . ;; .. 
~-; . I.·~ · : ·.~. i ..• . ~. ... . . , ~ .. \. 

,{.31 There is yetanother,:·eqtlally compelling r'eas~n' foi 'hbn:" ; 
eluding thatcontestees failed to carry their evidentiary burden. 
They failed utterly tosho~ a ' discovery ofa valuable mine.ral. deposit 
on each9f the 6 separate 40-acre Rena claims or on any single one 

'·: of ·~. Where a contestee is attempting to establish the validity 
of ,a group of claims he must prove that a valuab,le mineral deposit 
eXi8t8 ~ on e~ch individual claim. ' An attempt tosbow that all , the " 

. elai~~' in ' several . groups , . or all :·the claims in a ' particular grqup,' 
< t 'akel,ins a ' whole ,', satisfy the requir.ements (; f discover.y ,is riot . 

';s~fficient. : .. . An · assumption that a discovery on one claim can inure 
to the benefit of another is a mistake of law" " B'enrikson v. Udall, 

.229 F. Supp. ' SlO, ' 512 (D. Calif., N~D., 1964), aff'd 350 F.2d949 
(9th ~', Cit·. 1965), cert. denied '384 u~s. 940 (1966J;tjnited States v. 
Gardner, '14 IBLA' 276, 81 I.D. 58 (1974)'jmUnited States v. Colonna and 
Co. of · California, 14 IBLA 220 (1974) ;"11United States v. Bunkowski, 

. ·5 lBLA 102, 79 I.D. 43, 51 (l972);OUnited States v. Thomas, 78 I.D. 
S, ' 9 .(197l) .• P., In. short:-'~ ' if it takes the mineral ,from six or more 
claims" t;ogether to w.ax:rant a prudent man to attethpt to develop "a 

." : . val,~i?leminei~ ':: then none of the claims may be regard~d as valid. as 
, e'ac~ claim must be supported by discovery of a valuable mineral-
.. 'pep08it" ·.~ithin its own boundaries. ;' '" 

.. '~ .· ' m) ' GFS(MrSC') i6;(1974)' .' ,' . . ' , ; .,' . . " 

'. n) · ·GFS (MIN) ' 15 (1974.) -P~ 

0) GFS (MIN) 13(1972) . 
''' p) GFS(MIN) l '(f~" 71) .. 
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. vi'1°tually all of theevi'dence adduced by the contestees was referable ' to the six Rena claims as a.group, and,to the use and ~alue of stone - from that group of claims when used in combination with stone from other groups of · claims. Melluzzo had no records and 
110 ' 'idea 4S t '·owhat volume or percentage of the atone allegedly taken and 801dat a profit came from any particular claim (Tr. 538-53). Nor did he supply any estimate .()f what percentage or volume of his . . ,,' , . .. , . . , , ·, .8tone sale,s, a. a whole · came from th~ Rena group as opposed to h18 
numero:Us~th!!i. ~l,ait!lS or, groups of claims. 

Melluzzo testified 'that most of jobs he described where stone was -used had "some" lor "a fewpieces" of stone from the Rena claims Ln the wall. He explained- this by saying that he brought in stone \ from , a ,large number of his claims and his customers wduld select a variety, ' so that it was not possible to "estimate what percentage ·" .cme f~oii the Rerias in any , particular case without examining the job " andYttying .:to identify individWll stones as ha.ving cothe from the-'·; Rena8:~: (.!.~!.~ ,.~~.- 714, ~715, 806"707) t an endeavor which proved to be notverys~ccessful, .as h'as been seen (Tr • . 788 ·, 790-91, . 796). More­". ovet. ~ .he ke.pt , no records as: to which . ~f the claims was the source : , . of stone from, that geu_era1' area (Ir. 541 J 546). He and ~is employees '· did · ppt1;'~estr~ct . their s~one-gathering accivitiesto the area' of ~eR.etia ; 'gioup !, but cotle'cted building stone from .perhaps dozens .' ·· ­' of otbEi'r' claims and groups of :claims held . by Melluzzoand his . " usociattfs ~'" fncluding some 'which in 1963 he said: he still had not recorded and could ,not remember . the names of • This is perhaps bes,t illustrated by Me11uzz~'s testimony at Tr. 550-51: ".- ' . .... - < .. ' . . . ~ . 

. . ' , ~;,', . Q. Now: h~w ,'miin'y quarries do you have in the - _" Phoen~xarea? 
' . ~.... ..:, . 

; ... {Object~on overruled) 

' TBE . W1TNESS:- I think I. mentioned the other day · 
8 or 9 ~ . '. . .~'-

': BY MR. LUOMA: 

. ,Q. ::You have .8 or 9 quarri;.s7 

. ~., A. ' Yes. 

. .. : . , Q • . ,.00 you consider the ~ena_, group as one, of. your 
" .qw.&r~ie~,?', .'. ' 
. : . ~ ~ .... ~. '. . ' "'~' .. 

.. i.. 'A./ 7
, Yes '. 

-.~ '. ~". I:.:..j.. ': : • .: :; ' -

. ,.:; 
. 1', ' -" . Dayou consider · that 4S one quarry? 
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A. Yes. 

Q. And would you consider that as an integral part 
of your wbole operation? 

'A. 'Yes, for the sand and gravel and that type of . 
, rock. 

Q. And do you consider it as an important part of 
your whole operation? . 

A. ah., yes, yes. 
I , 

, '!his , is , entire1yconsistent with testimony given in an<:tther 
Helluzzo contest involving the 23 ' lode and pi,acer , claims in the , ' 
7th Street group, the Enterprise group, and the Cram group, which , 
testimony is recited in United States ,v. Mel1uzzo, 76 1.0. 181, 191 
(1969) .qof , which we take official notice pursuant to 43 eFR 4 .24( b): 

- . ," . 
So far we have been discussing only 'the 7th Street 

group. When we examine the Enterprise group, we find 
'practically no"'credible 'evidence as to proquction prior to 

' . July , 23 -~ 1955. ' We have only Melluzzo' s test.imony which is ' 
ineonsiatentwith and contradictory to his t 'estimony in 

"earlier hearings and statements, as the hearing examiner 
haswell pointea out. Such production as there was 
amounted to n'o more than the picking up of an occasional 
truckload 0 f surface stone" from some 0 f the Enterprise ' 
claims. The ,appell-ants' evidence-Ta11s far short of the 
preponderance of evidence necessary to show a discovery of 
a -valuable mineral deposit ,on ~ Enterprise claim. 

, :' , Appellants' testimony in another dir~ction points ' 
out the lack of a discovery on each claim in issue. 
Dino Mel1u%zo testified that their stone business could 
nOt 'bave been maintained in. 1955 if they did not have all 
'tbeir claims, including not only the ones in issue but 
allotheRena claims "and many others" (Tr • . 370,372,373). 
In fact be said that 40 or SO percent of their stone in 
1953, 1954 and 1955 came from the "other claims (Tr. ' 
375-376). Frank Melluzzo testified more positively in the 
following colloq~y with the hearing examiner (Tr. 1517-
1519) : 

' Q. ' 'I£you :Qwned only ' the - Concet~a claim, and no othe" 
, " c:lms"; 'could you make a ' business' out of the; selling of 
. the '." ioc it? -; -' 

' ,' Ai ,Out of which 1 

q) GF~(MIN} 50-26(1969) 
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' Q~ - Could you make a bu&iness out of the selling of 
rock from the one claim? 

A • . Absolutely not. You couldn't do it. 

Q. Is that true in each of the other claims 
iudiY~~\l,&ily1 

. ,'" .. ~ ~.~ . ' . . . 

A~· What you would have, you would have a business 
like, for example, 1 can show you sQmething that everyone 

'would widerstand • 

. ,-, . You have a grocery ,store, and you h~ve . canned milk, 
l ~nd you have baby food. You might be all right for 

peopletl}at want canned milk a~d baby food, put Iwili 
guarantee you too many people aren't going to buy from ' ; 1" 
.your store 'for .just that canned milk or baby food. 

.. :' • ~ :~' .. , :.i ! . . ." 

.. . · r· yes~you .riquldoperat.e a business with ;9nec.laim, ·but 
'~ Iof ()ue var1e'ty"()f st;one, and wh~n a man says,: !'1 want .re4, If 

. ' y6U" 'a~e ; out ofb~sines.s;' If h ·e;.says, ,"I' w,:snt blue,'!. you 
4r~ , outt of ' busines~ ,'and ~n:y. other color he Jiants "if you • 
. ~orl't :h~ye it.' He ~~a~ '" ~o go ·to.: .. anoth,er . st.on.~~ard, and .that . 

. l.s.·.w:ha.t .~e are h~vl.ng the problem .now. ~ Tha.t ~ los w)ly . I am 
at~ll '(~o~'ay 'Quying: s t,one from other c laillls ,*: * :~. . . ' 

' ., ; '" '" t " ~ . ' ~ ~ , • 

: . 'f ~ .. ~ 

" :Oth~r 'as~ertion~ were made that ' all the ,. ciaims ;are 
. necessary t.o supply the vari.~ty of colors . and even .~hapes 
thatare;':.- desi.red by custoa:ers .and ' that business wili be 
lost unless , the ·;-equests can be ,met (Tr. 681, 907, . 1115, 
1399)'. : .·i ': . . . ;:; . " . . . ' . 

'Thi's' strongly supports the· conclusion . that none of 
t~e<:laim.s in issue can satisfy· .the test .of discovery in 
thata ~ptud,¢.~t · man ' ~Jould not i~vest time . and :, money . in any 
one claim with a reasonable prospect of success in 
de~eloping ~ ~aluabl~ deposit,. . .. .• . , 

. : ' 

'niat: d~~l~1.on went on to affirm . the holding that ' all: ' 23 . claims 
involver· in tha·tcont".~~ t were null and void. However '~ ill 1970 t this 
Board ac:ted .on. apetition for reconsideration of t~e department~~ 
decision ' iri tbat gase • . That petition was suppo~ted by ~;atements 
fr~pf~s.~nt)ind ·'·former . land office 'pe~sonnel ,and." indica~ed t"tat 
theirinve9~,igation 6f ' V'ar~ou8 buildings erected in the per~9ci from 

..... ' ; . 
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1951-1955 had shown that the produ~tion rrom the North 7th Street 
. . group in 1954 ' was 298 , tons, grossing $3,526., and ,that in 1955 it was 

S80 ' tons ', 8-:ossing $8; 700. · This Board requested further · information, 
as recounted in oU-: .,decision which set aside the previ.ous adminis­
trative decisi.ons. We quote from that decision, . Frank and Wanita 
Melluzzo, l'IBLA 37,40 (1970):r 

, 

~ ou-:request for further information, we had asked 
that the' Melluzzos sign a stipulation setting out) as to . 

'ea~hclaim, the amount produced and sold by them prior to 
July 23, 1955. We intended, by having stat.istics on which 
theUni.ted States and .the clai!llants agreed, to put an end, 
if possible, to the confusion . that has arisen from the 
vagueness and conflicts in Frank Melluzzo's testimony rin 
this . 'and .other proceedings. . The stipulation as presented 
is of ~~ttle belp, for it not only leaves uncertain the 
Melluzzo positi'onas to these individual claims, but ' 
scarcely . inhibits , the use of some "floating" production 
ill ·other .; ~ontes ts • 

There is, however» some · indication . of how the pro-
. duct ion was distributed among the three claims. TtieChief, 
~ . Branch of M.~nerals, Phoenix , ~Land Office, who took part 'in 

the . investigation, has .submitted some comments on this . . 
. p01nt, • . Of the stone he observed in the various buildings , . 

, , .be ee'ti~~tedthat 2/3 came from the quarries on the Nita 
Jean. No.2, ·1/3 froni those on ·the north end of the Nita 
Jean., and .none came from the eoncetts. He also observed 

. n~. opened quarries Ot;l the Concetta. 
. .'. ':: } .. : 

. . Ii all of this. production and revenue is attributable to the ' 
Nita Jean (7th Street) group in ,1954-55, then practically none can 
be attributed to any of the numerous other claims held by Melluzzo' 
and his associates ~ including the Rena group, and certainly there '" . 

. baa been no showing of the existence ~f a discovery of ~ valuable , 
l!l~er8.l. ' deposit within the boundaries .ofany particular Rena claim 
aS i ~f that time. At the hearing of that contest on Februaiy 14, 

. 1956, Meli~:~was asked regarding his material ' sL1:1es in i954, 
, ''Was ;.ail tha't ' sold from these two claims ,[Nita Jean and Nita ' Jean ' . 

" . No~ 2]?U ' ·· 70· which he responded, ·"Fram th~se two claims. 1 had no . 
other claims." (Tr. 73;3-36). . 

The record shows that in 1954-55 Melluzzo was just getting 
. started. in the mineral materials supply business. '¥et he was . 
claiming ~o~ens of mining claims and assertirig· title to perhaps 
thousando o'facres .. of public land in order to suppl'y~>ne modest: . 
stone 'yard with its stock of, common stone ,sand and gravel,. EV,en · 

·.though ,hemipt' have been able to take a few truckloads ' of material 
from each claim and sell them at a - profit, that would not be enough 

r) GFS (l<lIN) 4(1970) 
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to ~a~idat~ ' any one of them. Such activity would not constitute a 
bon. ' fide intent to develop a valuable mihe not' would it demonstrate 

. that~dy p~rticular claim contains a "valuable" mineral deposit ' on 
Which ' a'~ 8u8tained profitable, commerciallllining operation be con':' 
duct~'d : . . fee United States v. Osborne (On Remand), 28 lBLA 13, 29 . 
(1976.).~ s . 

'thua 'we hold that the contestant's prima facie case of non-
. 'marketabi~ity wa.snot overcome by ·a preponderance of credible 
evidence ~ " and that the Rena 'Placer claims were properly held to be 

. invalid .. ~or~: this reasoq. 

';' ,' 

DATE. OF LOCATION 

. {'41' : ·tti~other principal issue is the date ''of location: of those 
claitil8<;· ;.~ .for · ' even w~re there ' a market for. the material from the Rena 
claims , ,·i£ they; were located after .July 23, 1955. they were null and 
void, as common varieties of sand, gravel, and building ' stone were 
withdrawn" from location on that date. 30 U.S.C. §§ '6ll':'615 (1970). 

" ~ - Aa ' note~ above, this i~sue ~ ~as , ~aised~pecifically ' l~ the ' 
Gove::umen.t 's ,'contest complaint;., The Hearing Examiner, . in his ~deci-
8iod ": clat~d. . November '.9. 1964 ;. discussed this issu~ and :the ' evid'ence 

'. rel.atinS . ttlereto', inconsiderable detail, and he expressly 'found 
that the six' ReM. claims were not located prior to J~iy 23, 1955. 
On app'~al :t~~ the pirectqr J : ~LM, this :issue wasagain ···tho'roughly 
explored ; and: by decision ,dated February .lt; 1966, the decisioll .' 
of .theHearing Examiner ~as . affirmed. ' . Appeal was then made ·to' the 
Secretar.y: of the . Interior. In the decision. styl~d UnitedStat~es v. 

~ Melluzzoj 76·· l.D. 160 (1969) ,tthe Assistant Solicitor, Branch of 
Land , Appeals, ' noted that . one. of the ;~charges in' the conte'st complaint 
waff that the" claims had not been located -prior to July 23, 1955; , 
th~'t ' the' Examiner had held that .this charge was true in fact; and . 
that his " decision had been .affirmed ·by the. Chief, Office of Appeals . 
and Hearings ~ BLM.ld. at 163-64 •. ,·:The Assistant 'SoHci tor devoted 
most ' of ;his' 'opinion to an analysis of the common ·variety . and marltet';;;; 
abilityl~$ue8, · concluding that · the material on the .Rena claims ' were 

. common " 8,tone -~ . sand . and .gravel for Which ,no profitable market ~xiste~, 
prior ·to"·J:u1Y ·23. , i955, and thus the" claims were invalid for ~ack ': 
of discovery. Having so held, the ' Assistant Solicitor' stated: 

,. .. • " ~ , :.-'! ::'\', ... . , L , " : , ' • , • .. '; , • ' • ' 

. . 

-:... . Since we have concluded that the materials on the 
.clAims are common varieties .. of ;sand, gravel and stone, 
Which were "~ot ~arketa.ble 'pr ie>r: to July 23 s . .1955, it' .:. d-;_c, ,1 

L . . Jol.-~o~s. ~\tbat· th~ , cl,aims , a::r~ l.~~aJ.id • . , ~here~~rewe need '; '~ ;~;~.: ,~ . 
not · . r~.v~ewextetis ,ively. ~he dispute' oV,er the"date ;'on ' - . ', ~: 

. ~i~h ~1:be. cldt+ls· w~.r,e, lo'cated " o: ~or even: if they 'fere ' ,~;, :; 
. '~ loc:a~~ p :c:i()r: to, JulY, 23, ' ,1.955 '1~1 they are .:: ~()netheles. '~i~ " 

, "~ t>" .. ~ .• ,J.: ' ",: t ~ .,;~~' .. , --: ' • , 

.. •.. ,'. s) GFS (MIN) ,.76:(1976) , 
. t) GFS (MI~) '80-26.(1969) 
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recognized, invalid ones eLiminated, and the rights of the public 
preserved." Cameron v'. United States, 252 u.s. 450, 460-61 (1920). 
Therefore, 'in no event could the validity-of the Rena claims be 
ree~gnized by this Department without a resolution of this issue. 

The ~laims were not recorded by Melluzzo until December 18, 
1962 - eight years after he assertr he located them, and about 
7-1/2 ye-ars after, the lnw prohibit~~d the location of claims for com.­
lIOn variet:-i~s of stone, sand, gravel and other like mineral mate­
rials • . The evidence that the claims were not located on December 20, 
1954,or at .anytime prior to July 23, 1955, is very convincing. 
An unde~standing of the circumstances which led to the ' initiation 
of this contest proceed'ing contributes much to an _appreciation of 
~be evidence. . 

' . . . 

. ',,:. Lewis Zenter, a -mineral examiner for the BLM saw 110 sign of 
~rltings on'~ these claims in March 1962, while on 'other business in 
this area (Ir. 23)'. However, in October 1962, wen informed of 
an ,allegedt.respassin the area, he investigated and found a mining 
operation strl.pping 'large amounts 'of sand and gravel from the area 

,. (Tt.' 24) . ·';:He 'found ;'one Linsenmeyer in charge of the operation.wo 
· stated :that .he .had an agreement . with Melluzzo to strip the over'lying 
sand " a~d gravel so t:hatMelluzzo could get at the underlying lode 

. deposl.t(copper) (Tr ~ 28Y. MelluzZ'o had located most of the land 
in' the ' area "in 1957 ':for ' copper pursuant to the 'n1Lning laws pertai'n­
ing 'to 'lode ~ :claims. ' Attheti-me Zentner checked the trespass area 
there was no; record ' anywhere of. any' claims 'having been located as 
placei-s or for such placer material as sand', gravel, or stone. 

. After Zentner's investigation '0£ the alleged trespa'ss ,the BLM 
. received an inquiry 'from Otto H. Linsenmeyer, the owner of 'the com­

pany perfo~ingthe ;stripping operations. He wrote on behalf ·of 
Melluzzo ' asserting that he had an agreement with Melluzzo to remove 
theoverburd~n ' at no ,charge to Melluzzo (Exh. 41). There was no 
ment~on .of any ' inten,ttort on the part of Melluzzo to do anything but 
but :remove :;\verburdert from his lodE: : claims. On Noveml>er 9, ' 1962, the 
BLKserved ·;All State Materials Corp .. , owned by Linsenmeyer, with a 
notice :of"\ trespass directing it toc.ease operations at once~ ' < The 
pits made by the corporation were also posted against any ·further 
trespass. All State filed a response w;ith BLM an November 20, 1962. 
,It · attached a copy of a "PERMIT TO REMOVE OVERBURDEN." 'This " 
"permit," signed by Frank Mciluzzo end dated May 8, 1962, gives ' 

, ' Linsenmeyer' the right to remove overburden from a ' number' o( the ' :'. 
' El .. Rame copper .-lode mining claims • . There is no ' mention made ofauy . 
; plaeer· . clai'm~ · (Exhs . ' 10, 20). At the hearing itl;~:·t.his casein 19~3 
and 1.964 an"'agreementbetween Mellu7..zo and Linserimeyer was "intro- ';. 
duced (Exh. ll) • . That agreement, dated Hay 8, 1962~ ' provided that 

\- :All State mayreinovesand; , gravel, andsil t from some of the ' lcS~e_ . 
clai~s located for copper. Again, there is no mention of any placer 
claims. 
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On December 20, 1962, Me1lu2:zorecorded location notices for six 
association , placer c 1a'ims, the Rena Nos. 1 through 6. The c 1aims 
were all j io.the area of the sand and gravel tha't'had been removed by 
Linsenmeyer (Exhs. 3-8). The notices all contain the statement 
"Dated and posted on the ground this 20 day of Dec. 1954, It and eAch 
is sillled-by 90th ,Frank and Wanita Me11uzzo. ' 

.!he' BLl1then brought 'both these contest pt,oceedings and others, 
' contesting' th~ validity of both the placer ' claims "and the lode claims 

located for copper. The testimony and exhibits given in these 
hearings :revealsthat Melluzzo almost' certalnly located the six 
plac~r "m:i.ning , claims, tlhe Rena Nos .1-6, ,hi 'December 1962, not in 
December ,1954 • 

l .. ; .~ . . '; . t 

theBLMmineral examiner, Zentner J testified:' that in N,ovember 
1962 , he eXamined the claim area, accompanied by Melluzzo. They 
walked ' togetb~r' : th.r'obgh the area and Melluzzo "atvario'tis times would 
point 'out , what ,he considered~ indications of valuable minerat', ' copper, 
on these claims. The rock is green, is a green stone" ('rr. 39). · 
'Zentner then testified as f~llows: ~/~' 

Q • . . What was the purpose of your covering this ground 
with Mr.' Melluzzo on that date? 

A. We were identifying, attempting to identify 
mineral associated with lode claims at that time. 

Q. Well, was there any, discussion about any placer 
, ~ claims? 

A. No. There was not. 

Q. Was there arty discussion about lQde claims? 

A. Yes, there was. 

' Q. ' What were these lode claims? 
.... ·'(.c 

'A-. These lode claims, according to Mr. "'Melluzzo,-' ;' 
vere 'valuable for copper. He poin'ted out up there at the: 
east end~, of the dam , some trenching inwb.ich there was '. 
exposed · some secondary copper in 'lenses, small lenses. 
Except for those lenses there I don't recall, I did , not 
see any ot~er ' copper tDineralizatio~ other than some , 

. minute staining occasionally, on any of , the rest of the 
claims..· , 

:1"', 
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Zentner's only purpose in conducting this November 1962 inspec­
tion vas to examine Melluzzo's El Rame lode claims from which placer 
aaterial was being removed, but Melluzz~ made no'reference at that 
time to ,the existence of the Rena placer claims, or any placer , 
elaima~ , :onthisland (Tr. 97-101, 11S, 916). Zentner further . , 
te'atified: : . 

. ~ -:: . '. 

Q. And that as a result of that gravel pit he would ', 

be able to remove the surface gravels and also expose the 
' .ro~k -in pl~ce,?n the 'bottom, is 'that what he said? 

: ' , , ' A •. " Re, said he had no interest in the gravel that was :: -: ' 
;~ being remov·ed. Ris sole· purpose was to get it :out fof the . ~ 
' vay. , 'He had 'come into the office previously and said, , ~ . " , 
'~ere can I dump this material so I can get down to the 

.7!.~ be,~roek? You wouldn't -let me put it anywhere .around here." 
. .- :" ~ 

:Q •. ~ When ,he made that statement was he speaking as to .. .. 
th~ •. ~ c-laims? . , . . . 

A. These lode claims, y.es. 

'. ' "l ~ ' Q. OfWh.!l; lode c~aims? , ' 
: "" . .... 

\ ' 

A.' . The El Rames • . Be didn't say which lode claims. 
, . 

Q~ , How manY. E~ Ramee does he have? 

; : ' A. He ~a8 between ' forty a'nd fifty El Rames. 

Q. And how many cover this particular area? 

A. Four' of them. 

elt. 100). 

* * * * * *' * 
A~ ,",Be stated that this was :a 'stripping ' operation ' to 

remo.ve .. ~~t~;>ial ' £rom : his lode claims. He didn' ,t; want to 
moveit tover ' onany other lode claims because .he wO\.l.ld be 
c:over~ng\~phi's ~aluab le . mineral. Therefore, he was 
allowing : these people to move, this material out of the 
area. 

. : ! ~ ." , 

(~;. ; 132). :~ , ' :,1" l.. .. .- . ~ .. \, . 

-. ... ... " 
~ . : ':; . .. . .:~: 

. . ~: : 

. ; 'J. ' . 
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the' following month, December 1962, Mel1uzzo filed for record 
tbe l~cati~n notices for the six placer claimshe~e at issue, the 
Rena Nos. 1 through 6, alleging that they had been located in 1954. 
It is , iti.ct'edible that Melluzzo would not have mentioned them d,uring 
his- joint examination of the land with Zentner, had they in fact 
existed a~ that time, , particularly in light of the fact that they 
had the'ri inspected the placer workings on what was subsequently 
revealed' 8S the s,ite of the Rena No. 4 placer claim. Also, after • 
the~LM i$sued the trespass notice Melluzzo and Linsenmeyer came to 
Zeneer'a offic~ to discuss it. Zentner testified that they told him 
tha't the purpose of the ' renroval was to get the overburden off the , 
'lode clai,l!ls, and that ~elluzzo was receiving no remuneration for the 
material (Ir. 28). This wa s in November 1962 (Tr. 29). There was no 
Dl.snd.on 'o!"placer claims (Tr. 32). 

MOreover. Metluzzo apparently never told anyone else about the 
location ' of the Reps placers" including a number of other people who 
really: deserv~d to know. Not one witness testified ' to ever ' having 

, 'be'ard mentio~ 00'£ the Rena placers ,by , name prior to December 20, 1962, 
. or having ' seen; any written reference ·:thereto. As mentioned above, . on 
.r May 8; 1962 -, Me~luzzo 'gave Otto Linseruneyer a "Permit to Remove . .. 

. . OVerburden'" (Exh-. 10) from 18. of. the El Rame lode claims, some of 
' wbichblanketed ' the area of the Rena placers, which Melluzzo alleg­
edly had toca'ted for ' stone, sand and gravel. The .text of this docu­
ment t . si8t1ed by Melluzzc) f reads: . 

. Otto H. Linsenmeyer is hereby permitted ~nd authorized 
to remove the sand, gravel, rock and silt from the premises 

~ bereinbelow described, until such time as said materials 
are ' entirelY removed from said premises, the same being an .­

'. overburden to mining claims held of record by the under­
signed, and which will enable the undersigned to effectively . 
pursue his mining claims heretofore recorded. 

If Melluzzo had l'ocated placer claims for these materials, why 
would he not tell Linsenmeyer about them? Further, if Melluzzo 
regarded the sand, gravel and rock as a valuable mineral deposit 
for which he had located placer claims in 1954, wl1y would he grant 
permission to take them "unti 1 such time as said materials ' are ' . 
entirely removed?" And what Umining cl~ims" of his could ·he 
"ef,fecti.vely pursue ll ~f this IIlaterial were removed? • 

When BLM served ' Linsenmeyer with 'a notice of trespass for the 
unauthorized removaL of . these materials ', he responded with . an ;~ 
affidavit (Exh. 20/) ,in which he asserted his' authority under the ' 
Jtpermit.~· , from Melluzzo; tor~moveoverburden from the El Rame lode i. 
claims ~ . This document is ' dated November 20, 1962. It. is apparent 

,,: .:. 
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' A~ ' My assess,ment work ts so much' work done J and 
I file my affidavits of labor if I 40, it. 

Q. Do you want to answer the question now? 

1\. "All right, go ahead. 

Q. Was 'he to do any assessme~t work on the Rena 
placer 'c~aims? 

A. ,' He knew noth,ing about the Rena placer claims_ 

, l Mell\1zzo attempte'd to explain his failure~orecord the Rena 
claims and , file affidavits of annual assessment work by testifying 
' that he believed the placer claims were protected by the Fa' '~me 
lode claims on the same land, which were recorded 'and for which 
affidavits of labor were on file, saying, "[I) f you have ~ lode a 
person c~~2lace a placer on top of a lode" (Ir. 839). This is 
an'erroneous statement of the law J but even if it were correct, the 
e'xpIAnatlon 'raises more questions- than it answers. The Rena placers 
a~leg~dly were ' located in 1954.. The El Rame loti'e-'s were not filed 
until 1957. Thus, the El Rame lodes would have of~ered no, protection 
totbe Renasduring the interim, even under Melluzzo's distorted con­
cept, of the law. He attempted , to explain this by: saying first that 
the property Itwassoinaccessible that nob'ody, even wanted"to go out 
there It_ (Tr. 840), and that evidence of his workings on the claiills 
eonstituted visible proof that he was claiming 'the land, ai'th9ugh , ' 
headmftted that his "w,orkings" on most of the claims consisted of ~ , 
little indentations on the surface where he had picked up individual 
stones,) ' .and ' that such surface indications would probably disappear ~ 
with the next ' rain Crr,_ 844). ' 

, z.tr$. Frank 'Melluzzo, who signed the location notices as " 
' . .,' .; 

co-Ioea'tor, testified ' that she did not know whethei- she slgned th~" 
documents ; on the date indicated ' thereon, December 20 , 1954, because 
"-ae haGm~re th,anon'e :claim 90 I couldn't possibly sayll ('rr. 896). 

, Moreo,ver t the Arizona Revised Statutes provige, ' at 27 ARS 
S 207: 

the 
The locator of a placer min.;'ng claim shall locate 

claim ' in the following manner: 

*:';" 
~ . 

, .. 
;:' .• * -it * * 'It 

··· .t ... : 

, ': , ~ 3 ~ ' ~ ByJ' recot:ding ' ~ithi~ ',60 ' d~ys after th'~: date of "", 
, :, _, loc~tion a copy , of the ' locatIon ' notice in the" 'O££ice"of 

the ,,'Co,urity " Recorder _ ' 
. ~ '. 

~ . . 
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Mellu_zzo, ' of course, alleges 'that he delayed recordation for 
8 years. itA location of a mining claim is not made by taking 
possession alone, but by working on the ground, recording, and doing 
whatever e~seis required for that purpose by the acts of Congress 
and the local laws and regulations. II Belk v. Meagher, 104 U.S. 219 
( 1881). 

In order for a placer mining claim to be valid it must have 
been located ' timely for placer material; such as sand gravel or 
building stone; conversely, in order ·for a lode claim to be valid 
it must have been located for a lode material such as gold, silver, 
o~ cORper within veins, fot as the Supreme Court noted in Cole v. 
hlph, 252 U.S. 286, 295 (1920), ~'A placer disC:~ldc;not sltstain--~ 
a 1 ~~.-loe-atioft J COl' a 1 ada d; 5 C Que =y a -p-~-- :--- ..--!--.-------.- ,.. : . 

. This is precisely the situation that Me11uzzo found himself in 
at the time of theBLM -trespass investigation in late 1962. Be had 
same lode: claims of very dubious validity located for copper. He 
vaa removil.lgsand, gravel, common dirt, silt, and stone' from the ' 

. claims and allegedly receiving remuneration from hi-spermittee/les-

.. see . ': .. How~ver, . unless . he had some better legal basis than copper lode 
-. cl'aima , of dubious validity for removing the placer -material, he was 
very ,likely to ·:; be ·-found liable for trespass, and he had received . 
official warnings to that effect (Tr. 771, Exh. 40). 

The evidence clearly shows that Melluzzo found himself caught -in 
. the· dilemma just outlined. He resolved it by misrepresentation. In 
fact, nearly all of the .evidence elicited at the hearing supports the 
finding--including many prior inconsistent statements by Me1luzzo 
himse1£~that the claims 'were located .in December .of 1962, not December 

. of 1954 • .. : 

: Five of the' six forms on which Melluzzo swore that the claims 
were "Dated and posted on the ground this 20 day of Dec. 1954," were 

. not even in print until 1958 (rr. 921..). We have noted earlier in 
the . discussion of marketability tlelluzzo l s statement under oath that · 
there was no building material in this area. We quote again from . 

.. Melluzzo I s testimony in that case: -

'-' A. , * * * You see, I have a ':copper mine, 900 · acres, 
and , there -is 42 ·claims up' th.ere, ~ -

Q. :In 1957 were you removing ' buildingmate~ial from 
those claims 1 

A-. ·: No • . ·,There was no building material there. 
: ~ ., 1,.' . . . .. I:I~ ; ,I '::'-:: :: .. 

"United -States v. Mellu~zo , Arizon·s Contest No. 9866 (August 15 -;-
. 1958). The six Rena claims are located for sand, gravel, and stone J 
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common building materials, which Melluzzo stated throughout this 
he&ring were used for building purposes., It is inconceivable that 
l1ell.uzzo would give the preceding testimony in 1958, if the Rena 
claims had been in existence at the time, and valuable deposits of : 
building material had been discovered for which a profitable market 
had then'existed for 'more thAn 3 years. Moreover, a search of the 
records. of Maricopa County for the years 1954 to 1962 revealed that 
affidavit~ of labor had been filed on }'lis other claims ·at one time' 
or ano:ther' during that period t butna affidavit had ever beenfile,d 

. on ,the Rena 'claims, though . they, too, were supposedly in existence 
at· that time (Exh. 38).2..1 

t" .:,' Moreover., during the entire time from the beginning of the 
investigation of the trespass charges by BLM employees to the initi­
ationof contest proceedings, Melluzzo never indicated that he had 
placerclaimf:l:: in this area. Normafly J any person facing trespass 
ch4:rges insimilat circumstances would not hesitate to assert his 
placer claims as a basis for his removal of the sand, gravel,: and 
stone '. For 2 months, Melluzzo failed to do so. To remain silent :when 
a person would, normally defend himself in such circumstances strongly 

c, .raises · theinf~rence that there were no such .claims at that time. ' 
The, fact ' that ·' the leases between Melluzzo and' Linsenmeyer and the ' 
"P8r1l1it , !o 'Remove Overburden" refer olllyto the E1 RameLode ·clailll.8 
an4not ' to the Rena placer claims strongly suppdrts that inference. 
It seems almost inconceivable that a claim owner would not inform 
bisperinittee, who had been, officially warned agains t trespass ', of 
. the legal basis for. the claimant's belief in his ownership of .the '. " " 
material. .,. \ 

Afte't' reviewing ,. the evidence, it is , clear that the . Government: 
has made a prima facie case that the six Rena claims were not located 
until December of 1962. The contestees have presented some evidence 
that the claims were ' located in 1954. Most of that evidence consists 
of Hell uz'zo I s own as~ertions that the claims were located ,then. But 
the one elr1l1ent ' lacking in Melluzzo' s testimony is credibility • . We . 

61 The following is . an excerpt from p. 1.4 of the Hearing Examiner's 
, decision: . , 

, "Among ,the documentary exhibits rreteived in evidence were copies 
of all of the affidavits of labor .signed by Frank Melluzzo (Exhs. 
36-A ,through 36-0) recorded in Maricopa County and a summary s~eet 

' (EXh ~ 38) listing the affidavits in chronological order. The list 
inc.ludesaffidavits of labor for the Nita Jean Nos. 2, 3, and ,,4; 
,Concett'a No.1; Dino 5; a number for the Enterprise group; the P. 

, andM .. lnterprise gr<?!lp.; theE1Rame group; the La Fe; and the 
,La Fe No.1. , There are no affidavits of labor for the Rena placer 
claims cin,.~,record." 

- ' . . .~; . : ~ .' 
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find that not onlyhas,Mellu%zo failed to overcome the Government's 
, prima ' facie ,case, he has buttressed the Government's case wfth prior 

, inconsistent statements, failure to speak 'when the circumstances 
call for i,t ~ failure to present a single document recorded before 
December 18, 1962, referring to the Rena claims , 'and his obvious 
need ,fori def.ense to the trespass charge~ The Rena claims were not 
located before December of 1962 and consequently are J.nvalid, as 
claims l.oc~ted for sand, ' gravel, and other common .varieties could 
not be located after July 23, 1955. · , . 

{51 : This Board has authority to reverse the fact findings of 
, the, hearing examiner, e~en when not clearly erroneous. However, 
vh~re t;.he ~ re'solution of the case is influenced by his findings of 
credibility, ",which it;L," turn are based upon his 'reaction tO t the 
demeanor of the, witnesses, and such findings are supported by sub­
stantiai evidence, they will not be disturbed by the Board. 
State Director for ' Utah v. Dunham, 3 IBLA l55,78 'I.D. 272 (1971), 
eitingUnited States Steel Co. v. NLRB, 196 F.2d 459, 467 (7th Cir. 
1952); ~ v.James Thompson & Co-:-:Inc., ~08 F.2d 743,745-56 , 

, (1953) iBroadcast Music, Inc. v. Havana MadrId Restaurant Corp ~ , " 
" l]5F~' 2d 77-80 (2nd Cir. 1949). , This is because the trier of fact 
who :presides over a hearing has an opportunity to observe the " ~; :,7 " 

" witnesses , ' and is in the best position to judge : the ' weight to be;',> 
accordedtestimoriy. United States v~ Lee Chart'rand, 11 IBLA 19/+. 
212t 801.D . .. 408, 417 (l973). ti It is,:, apparent from a reading of the , 

, Bearing Examiner' 8 decision in this case that he did not place 'a , 
, greatde'al' of ,' credence' in Me11uzzo' s , testim.ony regarding either the 
marketability issue or , the date of location issue ~ ' As noted by . the 
Court in another case , involving the validity of claims located 'for 
common~ariety mineral materials: ' 

The burden of the proponent, plaintiff here, is not simply , 
to preponderate in the evidence' produced,. its burden is to 
produ~ea preponderance of credible evidence, and the trier 

, of fac 7::, is not required to believe or give weight to testi-
1R01lY: which is inherently iocr,edible. " 

Osborne v". ,Hammitt, 377 F. Supp. 977,985 (1964). ' 

In conclus ion, we find that the bti"lk of the evidence presented 
by Melluzzo is unworthy of credence. However, even were we to 
ascribe full weight and credibility to that evidence, it would still 
fall far ,hort of the preponderance required to overcome the con-

, teatee r sprima facie showing to .the effect that it would have been 
"econcm~~ , folly',' to attempt to develop ' a valuable mine on each of 
thes,e , claims or upon any particuiar one of them. ' 

" .. " 

: '\ .,U:rther, ' we find that the Rena ,placer claims , Nos ~ 1 through 6 
did not in fact exist' on or before July 23, 1955,being located 

u) GFS (MIN) 66 (1973) , 
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thereafter in violation of the Act of July 23, 1955, 30 U .s '.c. 
>5 611 (1~7~). " 

~" !berefore, pursuant to the authority delegated to the Board 
of Land Appeals by the Secretary of the Interior) 43 CFR 4.1 ,we 
find 'that the' Rena place mining chima numbers 1 through 6 were ' 
properly held nul,l and void by the decision styled United States 

, v.Mellui%6:~et. a1 ," ; 76 I.C~160 (1960), which decision is hereby 
sustained; ", ':' i 

t , " 

.... ~. 

~ • 4 • 

" 

:~. '. ,i- .~ '.: '" 

;' ~ .. ; 

, y ' " 

Edward W. Stueb~ng 

Administrative Judge ' 

. ;~ ...... ;: 
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IV'}"}I'!. (II' J "vl 'n ll)~qt.i( ·: , HECEIVED DEC 3 0 1976 
I' I' LlII' 

10."1 1" .. "",1:1 '11111' Ill" IlIiIp 11111:\1;, 1I111'B. 

1 Tile 1:J. l'iJ'IO ,-,l ' IIII}) uJ.' 11\i.1I.i~I : · . '.:I" .l ' lu lu fllI.uuLIJd Illl-llft IIn1011 tll1]a, 19 rrdlou 

2 north of Phoenix, four llL1.lus eat;t or the Blacl< Canyon HiGhway, and two miles W68t 

3 of the Cave Crt:clc l~oad, in LL!.ricopa Count~r, Arizona. They cover two north-aouth 

4 trcndinl~ rid~cs "/hich art) on the wl;r3t ami y.ast fl~nks of Cavo Crecle, in sectiona 

5 1 and h, towllship l~ Hor1ill, l'<.~nc:c 3 }~~st , G. and So R. B. and l·~. They extend fo r ./ 

6 a distance of one mile south of tbG old Cave Creek flood contl'ol dam. the ridge 

7 on the Hest bl.lf1k rises SOlilc.; 260 feet above the creek bed, the one on the east ban!< 

8 to 400. feet. 

9 The b2.nic rock fon;tation of this area is a pre-Cambrian granIte. Locilly 

10 this rock has b~en metamorphosed to dal'k chloritic schist, vrfuich is called green-

11 stone. Pl~ne.., of scllisticity are vertical Hnd strike north-south. lJumerous 

12 trenches, open-cuts, shafts, and ndits are .found on the claims on both ridges. 

13 Almost Hithout o;:ccptiol1 mniere .. lizc.r.tion in the form of iron oxides(limonite, 

14 horJatite), 'coPP€Jr carbo~w.tes ( JIlalachj.te, ilznrita), and silicates (chlJrsocolla) 

15 are found in tho bedr:1.:Lng planes of the schist. In several instances chaJ.copyrite 

16 (copper-iron sulphide) is found. This is of significance because such sulphides 
. \ , 

17 are norn..:.~"lJri.;,liJ.:Cy i ~ l origin, ': ~ i ld indicate that mineraliz2..tion ~ have' been 

18deposit/ed from lJ~r'p02enic (ascendinc from beloH) solutions, and that the minerali-

19 zi~tion jIlL.y· e::d.eJld to cOi1~:>ideru.blc Cepth. In other words, the copper and iron 

, / ' 
, , ~ l 

' : I, 

20 liUner[;..lG found in tl:e outcro"s n;~y' he only residual values remaining in the upper 

21 18[.cl:8(; or 0:;cidiZi8Q zone v If thic is so , then concl~nt.riltions of mineral I!l.ay be 

22 expected to be fOWld bE.;loH, in c, ZO'1C of secondary enricrunent, at the ancient. or 

23 prema.nent lvater level, perhaps even below this in the prilr..ary zone. This could 

24 only Ot du1.C:::'J:Q1Cd by a s;ystcl.lLOL't,ic pro:.:;r2111 of dic .. mo:ld (core) drilling, "'hich 

25 . should e~·:tcnd to t:.. dq)tb 'of 500 to lOC)O f eet. Such c;. program vlould be expensive 

26 

27 

28 surfflc e ShOiii::1~s oil,til ''!' to ":,h(,o e .. 

29 The ~~ rC:He ;.:::coup com>is'G5 of L'r7 10dG-iIUnin':, cl2.i :1S, 34 of thew covering 

30 secticn h O!l the "est o Cl.nl( of C[J .. 'r ~; Cro c'k, 16 of then in the vrcst half of section 

31 3 on the 8a.o"l:,e1'n banlc. 

32 A mining eoc:inecr vlllOl1 eViJ.l".I<.·~tinG a ·ll1.ining property or e. mineral deposit 



1 considers several factors. lie first notes the district or area. in which the 

2 property io situated._ Is it an area in "'Thieh there is a history of production? 

3 Second, is the geoloGical formation and structure one 'which is favorable for 

4 mineral deposition? Third, is there evidenc/~".that. valua,ble minerals have ·been 

5 deposited? If the anSl-TerS to each of these questions is positive, :then there ia 

6 a dinstinct possibility that exploration ~ disclose the existence of valuable 

\ 

7 ore-deposits • . These conditions are found on the EI rame group' of claims. Two 

8 patented mining claims, tl'€ FilvTaukee and St. Pe.ul clairilB extend over 3000 feet 

9 in a southi1ester~' direction frOlel the Hest end of the old Cave CreE:k dam. An 

10 200 foot shaft and the foundati ons of an old milt are found on one 'of these clai.Ins 

11 Copper . ores \.,rere udned fron this shaft. The old Union }:·'1ine a.nd the Jack rlhite 

12 Hine, bonh former producers, are found abuut 2h miles south irl sections 2.1 and 22. 

a: 13 The Jack \ijlite liine was in operation in 1936. 
~ ~ 

II/ " 

S ~ ~ E ICl 14 l'h8 eeo'logic forlllf.J:tion on both rid8ca is a chloritlhc schist, a metamorphosed 

ltJIl/X c( CD 

fl: ~ o~ ~ 15 
tL z III 'N cD rock formed by heat , pressure and movement g In other "lords, a zone of deformation 

Z • iX CD 
0- c(<» 

~ ~ ~ ~ .~ 16 favorable for ~nerul deposition • 
. Z a: :> ..I · x 

01&1 2 ~ Q. '17 
o t; ... c( Copper minerals are found on tho outcrops of all of the claims, in IILally 

g i'j 
. a: 18 shaUmT trenches,pits, and she..fts and were knovm to extend to a depth of 200 

19 fe et on the patented claims. Thes e copper minerals in the form of carbonates 

20 and oXides, . ~.nd the iron o~dde8, lil.1onite and heJilatite , are typic21 of the res-

21 idu<'.J. values fm.md on the snrface of ma~r of the open-pit mines operating in 

22 Arizona today. These mines are oper:lting on ores contn.ining as lit tIe as 0.50% Cu 

23 TIlere i~" therefore, a distinct. possibility that deposits of copper ore 

24 l-lAY exist 1n a ~one of seconuary enrichrllent, which may be 500 to 700 feet below 

25 the surface, or .even deeper in the prillltlry zone. This could only be determined 

26 by IT,eans of explora.tory di,llnond ( core) drilling. 

27 The Corps of Engineers did drill several holes at the proposed dam site, but 

28 these holes ''1ere drilled for the purpose of determining the stability of the bed-

29 rock as a base for the dc-m. l'he deepest was about 100 feet and no assays to 

30 determine lJlineralcontent were taken. I ' talked to Hr. Fen:Ul1ore Turner, deologist 

31 for the Corps in los Angeles" ltlhere tho d.rill cores are presently stored. Over 

32 ' the telephone he told me tlw.t he had visually exrunined the cores and had not seen 

') 
' . , 
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• .r • ~ 

in Uw fOl'lt of il'on o;d.des 

. ExcludinG ·the pa.tented ground, tho El rame cl::dms cover. approxinlately 700 

4 acres. Copper minerals 'nre found O!1 n.ll of thg CLd.~lS. , Core ' drll~J.ng may or 

.; 5 ~ notdisclos(; th~ e.ldstencc of tinder"":lyinG ore-bodies. 
. . 

6 Lelluz;zo st<=:tes th;).t if he is not able to . reach an agreement vlith the Flood 

'1 Control District he Hill bring in bis Olin .dr~ll .and put dO\<TnSOllle test holes. 

': 8 If he does this and:.if he is lucl~l enough to firid a m:illeralizectzone at any 

.'. 9 reason.::lble depth" the price of tl~c claims can skyrocket to several ~uilion dollars 

. 10 I Even li~ .no ore-bodies 8.1'(;. found, . eVi1.luation and acquisition can on.ly bo accompli­

·~i11 slied through cqurt ,,-dion, nnd this process could drag out for years. The 

" 1~ Nelluzzoshave a L;.,,/yer J Hale 'i'OLnox:U, 'Hho is not OrLV ' a la'rryer, ' l'lith years of 

" <!'; :i3 
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experience insi:',ula:c · cases "but is a li:e~istered Professional l:Jining Engineer 

and Geologist 6f ' note. 
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