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United States Department of the Interior 
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40 15 WILSON BOlJUV AJlD 

AIlLINarON. VDlOlHlA 2220! 

MARVIN F. J(.)f-001,(~N 

Decided June 12, 1984 

IN REPLY REFER TO: 

Appeal fran decision of Arizona State Office, Bureau of Land Manage
!rent, declarirq lode mini~ claims null and void ab initio in whole or in 
part. A r-c 183666 throogh A Me 183669. 

Reversed. 

1. Act of October 8, 1964--Minirq Claims: Larrls Subject 
to--National Park Service Areas: Land: Mini~ 

BLM may prcperly declare lcx1e minirq claims located 
woolly on land within the Lake Mead National Recreation 
Area, established pursuant to the Act of Oct. 8, 1964, 
16 U.S.C. S 460n (1982), null and ~id ab initio because 
such larrl is Unplicitly withdrawn fram mineral entry. 

2. Mining Claims: Generally--Mini~ Claims: Lands Subject 
to-~ini~ Claims: WitMrawn Lard-Withdrawals aoo 
Reservations: Effect of 

Where a lc:de minirq claim is locatEd partially on with
drawn lands, sum a claim is not null arrl void ab initio 
to the extent of its inclusion of such lands. While 
the claim may not afford the claimant any rights what
ever in the withdrawn lards into which the claim is 
partially projected, the configuration of such a claim 
might, in the proper circumstances, invest the clalinant 
with extralateral rights in other laoo beyom or adja
cent to that lam which is clcsed to mineral entry. 

APPEARANCES: Marvin F. Johnston, pro see 

OPINICN BY AO-1INISTRATIVE JUIXiE FRAZIER 

Marvin Fo Johnston has appealed fran a decision of the Arizona State 
Office, Bureau of Lani Management (BLM), dated June 13, 1983, declarir¥J the 
Cq:>per Glance Nos. 1 thrrugh 4 lode mining claims, A Me 183666 through 
A Me 183669, null and void ab initio in whole or in part. 

Appellant '5 mini~ claims were located July 24, 1982, and filed for 
recordation with BLM on August 25, 1982, pursuant to section 3l4(b) of the 
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Federal Land Policy and Management Act of 1976 (FLPMA), 43 U.S.C. S 1744(b) 
(l982), aoo 43 CFR 3833.1-2(b) (1982). The map which accanpanied appellant's 
notices of location irrlicates that the claims are situated in secs. 4, 5, 8, 
and 9, T. 29 N., R. 17 W., Gila and Salt River meridian, Mohave County, 
Arizona. 

In its June 1983 decision, BLM declared appellant's mining claUns null 
anj void ab initio to the extent they included laoo within the Lake Mead 
National Recreation Area, i.e., portions of the Copper Glance Nos. 2 aoo 3 
minil'lJ claims and all of the Copper Glance Nos. 1 and 4 miniRJ claims. BLM 
noted that sees. 5 am 8, T. 29 N., R. 17 W., Gila aoo Salt River meridian, 
Arizona, were included in the Lake Mead National Recreation Area established 
by COn]ress pursuant to the Act of October 8, 1964, 16 U.S.C. S 460n (1982). 
BLM further stated that within the Lake Mead National Recreation Area minerals 
which are generally subject to location under the general mining laws will 
only be subject to mineral leasing, citing Rilite Aggregate Co., 26 IBLA 197 
(1976). a BI.M pointed rut that sees. 5 am 8 are "presently under Lake Mead 
Mineral Leases A 10896-7, dated effective February 1, 1980, to Resources 
International Partners, Englewood, colorado." BLM concluded that appellant' 5 
minirq claims, to the extent they were locat~ on I-aM not available for min
eral entry, must be declared null am, void ab initio. 

In his statement of reasons for appeal, appellant contends that only a 
"small portion" of each of the Copper Glance Nos. 1 aoo 4 minin:J claims was 
located within sees. 5 and 8 and that "no part" of the Copper Glance Nos. 2 
ard 3 minir¥J claims was so located. In addition, appellant argues that he 
locaterl minirYJ claims on the subject land prior to estab1ishrrent of the Lake 
Mead National Recreation Area: 

I staked these claims the 7th day of March 1960 aoo have 
diligently kept the assessment '«)rk done an:! recorded . the work 
with the State of Arizona for 23 years. 

I filed with the Bureau of Land Managanent on April 4, 
1979, ard was given the Serial Noso AMC 37688 through AMC 37691 
for Cq;>per Glance N09. 1 thrOJgh 4. I filed with the State of 
Arizona August 28, 1979, ard sent copies to the Bureau of Land 
Management. 

I received filing reminders from the BLM for 1980, 1981, 
ard 1982 and sent copi,es to the Bf.1.1 of ' \:he' assessment work filed 
with the state. On May 4, 1982, I received a letter fran the BLM 
stating that they had not received my state copy of the annual 
assessment work for 1979. I did not have a receipt or proof of 
mailing the assessment ,«>r1< paper, so I re-filed the claims and 
was given new serial n\JlTt)ers for Copper Glance Nos. 1 through 
4 -- AMC 183666 through AMC 183669. [11] 

1/ The Board has reviewed the case files for A Me 37688 through A Me 37691 
and found that BLM issued a decision on May 4, 1982, declaring the clatms 
abaoooned aoo void for failure to file either evidence of annual assessment 
work or a notice of intention to oold the claims on or before oct. 22, 1979, 
pursuant to section 314(a) of FLPMA, 43 U.SoC. § l744(a) (1982). That deci
sion became final when no appeal was filed within the prescribed tUne period. 

a) GFS(MIN) 52(1976) 
81 lBLA 296 
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[1] The first question to be addressed is whether land within Lake 
Mead National Recreation Area is subject to the location of mining claims. 
The Lake Mead National Recreation Area is clearly part of the "national park 
systEm" as defined in section 2(a) of the Act of August 8, 1953, as, amended, 
16 U.S.C. S lc(a) (1982), i.e., an area "adninistered by the Secretary of the 
Interior thrOJgh the National Pa rk Service for park, nonument, historic, 
parkway, recreational, or other pu~es." §.ee 16 U.S.C. S 4600-3: EXlward 
Seggerson, Jr., 67 ISLA 189 (1982). The statute creating the recreation area 
does not specifically prohibit the location of mining claUms. However, in 
Brown v. United States, 679 F.2d 747, 750 (8th Cir. 1982), the court agreed 
with the Board's conclusion in Tan Brown, 37 ISLA 381 (1978),c that "areas of 
the National Park Systen are not q;>en to minil'¥J claims unless the statute 
creating the area specifically makes the lands subject to the mining laws." 
See also "'!he Wilderness Act," Solicitor's Opinion, 74 1.0. 97, 101-02 (1967).d 
The court in Bro.rm held that the conclusion -is supported by the legislative 
history of the Act of septemer 28, 1976', 16 U.S.C. S 1901, which governs 
mining activity within national park system areas. Accordingly, unless the 
statute establishing the recreation area specifically provides for mineral 
entry, the location of minirtJ claim is deemed to be prd'libited. 

Section 4 of the Act of OCtober 8, 1964, 16 U.S.C. S 46On-3 (1982), 
provides that "in addition to other related activities that may be permitted 
hereunder,OI the Secretary may pecnit certain erunerated activities, including 
mineral leasing. However, the statute does not provide for the location of 
mining claUns. Thus, creation of the Lake Mead National Recreation Area must 
be deemed to have resulted in an implicit withdrawal of the affected land 
fran entry lJIljer the minirg laws. y 

fn. 1 (continued) 
The fact that appellant's earlier mining claUns are void precludes a 

finding that the present claims · constitute amended locations. As we said in 
R. Gail Tibbets, 43 IBLA 210, 218, 86 1.0. 538, 542 (1979): e 

"No ~nded location is possible, hOtiever, if the original location was 
~d. See Bram v. Gurney, 201 u.s. 184, 191 (1906). A void claim would be 
one in whidl a locatornas failed to canply with- a material stat.utory require
ment. Flynn v. Vevelstad, 119 F. Supp. 93 (D. Alaska 1954 ), aff'd, 230 F.2d 
695 (9th Cir. 1956)." 
See also Frank Melluzzo, 71 IBLA 178 (1983).f Accordingly, appellant's mining 
claims, A Me 183666 through A Me 183669, are not considered artended locations 
of claUns located prior to establishment of the Lake Mead National Recreation 
Area. 
y In Rilite Aggregate Co., supra at 199, we stated that "as a general 
prqxsition, minerals whidl are subject to location under the 1872 mining law 
on public lards ootside the Lake Mead [National] Recreation Area are subject 
to the leasing provisions of the Act of October 8, 1964, [supra,] within the 
Recreation Area." This general proposition has been codified. Effective 
Jan. 20, 1982, the Department amended its regulations governing the leasing 
of minerals other than oil ard gas, in part to petmit the leasir¥J of minerals 
subject to location under the mining laws in the Lake Mead National Recreation 
Area. See 46 FR 62038 (Dec. 21, 1981). The Department concluded that this 
action merely confor.med to congressional intent in establishing the recreation 
area to peDmit the leasing of locatable minerals under the broad discretionary 
authority granted to the Secretary with respect to mineral leasing under 
b) GFS(MIN) 282(1982) 
c) GFS(MIN) 116(1978) 
d) GFS (MIN) SO - 12 (1967), GFS (O&C)l S&lt7 (2f~6 7) 

J 

GFS(MIN) 103(1984) 

e) GFS(MIN) 92(1979) 
f ) GFS(MIN) 74(1983) 
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[2] ·R!Oently, the Board held that it was improper for Bfltt to c2clare 
null aro ~id ab initio that };Ortioo of a lcx1e minin:J claim located 00 with
draMl lands when the claim is located in part on withdravt lands and in part 
on .J.ards stbject to mineral entry. In ~ta Fe Mining, Inc., 79 IBIA 48 
(1984) ,gwe said at page 51: 

[2) NotwithstarxH.B3 everything that has been said hereto
fore c:x:noeming the Plrtia! locatim of lcxE clains 00 patented 
or wi ~rawn lard, or upon land in states not slbject to the 
miniBJ law, we must rep!at that, as Brinkerhoff holds, such 
claims are not null am void ab initio to the extent <1 their 
inclusioo o1'S'udl lands. Nlile those claims may not afford the 
claimant any rights \lbatever in the' lands into which the claim is 
partially {rojected, the conf iguratial of a claim of that kind 
might, in the {X"q;ler cirOJmStanoes, invest the claimant with 
extralateral rights in other laOO be~ or adja~nt to that land 
which is clcsed to mineral entry. See,~, \tkXx1s v. Holden, 
[26 L.~. 19-8 (1898-»). 'lhere-fore, Bii'iikeinOf-f 's Ii)Iding tha·t- the 
tx'rtioos of lode claims embracing patented · Iaiids are not void is 
correct. [etplasis in original~) - --

Where mini.r'g claims are located entirely on witl'xirawn laOOs, however, it is 
pro~r for BLM to declare them null and void ab initio. 

Acoordi031y, ~ must oonsider whether apPlllant's minin:J claims are 
included in wtxlle or in part wi thin the Lake ~ad Natiooal recreation Area. 
BL\i stated in its decisioo that the r:ecreatioo area incl\X3es sees. 5 and 8, 
T. 29 N., R. 17 w., Gila and Salt River JTeridian, Ari?J:na. App!llant main
tains that cnly a small portiOl of the eq,par Glance tOs. 1 en:) 4 claims, 
aM no part of the Cq?per Glance ti:)S. 2 and 3 claims are located in sees. 5 
am 8. 

It is i.rnp:)ssible to tell the exact location of appellant I S mining 
claims in relatioo to the pt.blic land surveys from his notices of location. 
An examination of the map filed with BIM at the t:i.ne of filing the location 
notice raises sut6tantial doubt that any part of the C~r Glance Nos. 2 and 
3 cla ims or that the easterly ~rtions of the Ccpper Glance l\bs. 1 am 4 
claims are located within sec. 5 or sec. 8. '!he photocopy of the ~aphic 
map sltmi tta3 for recomatioo depictir¥j the locatioo c1 app!llant' s claims 
shows ally part of sees. 5 and 8. It appears that much of the east half of 
secs. 5 ani 8, am all of aijoinin:l sees. 4 aOO 9 are not depicted Q'l the map. 
Apparently, app!llant plotted his claims 00 the map urld!r the 1mpressioo that 
the right ooge of tOO map sOOwed the CXl111lCn tnmdaty lines between sees. 4, 
5, 8, and 9. If these sectioo lines were as appellant apparently understood 
them to bl, only a snaIl portion of the Ccpp!r Glance ~ 1 am 4 claims 

fn. 2 (cootirued) 
16 U.S.C. S 46Ch-3 (1982). See 45 FR 84390, 84393-94 (D:!c. 22, 1980). 1.'hus, 

.--. 

the ~part:Jtent has restricted the exploration and develq;xtent of locatable . ,-,.. 
minerals to leas~ pursuant to the regulations in 43 CFR Groop 3500. 

g) GFS(MIN) 48(1984) 

81 IBIA 298 
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and nale of the Cq>~r Glan~ Nos. 2 and 3 claims a.-:e located in secs. 5 and 
8. 3/ When BUt reviewed ~ map it appr1rently realized the <Efect in the map 
subnitted aOO drew in the missing sectioo lines in red ink. Nlen the CCJl1l101 

section boJndary lines betJ.1een sees. 4, 5, 8, an:i 9 were ~cp!rly placed, 
the locatioo of all the claims shifted westerly and all of the Cq>~r Glance 
Na;. I am 4 clainm am part of the Cq>per Glance ~. 2 aM 3 claims ap~ar 
to b:! located in sees. 5 and 8. 

Based u{X>ll the map of the earlier locations a more };X'cpar CQ'lclusioo. is 
that the top:>graphic ~ as anended aM relied O'l by arM does not accurately 
depict the location of the min~ claims in relation to the public land sur
veys. AcoordirxJly, we CQ'lclu<2 that no part of the Cop~r Glance Nos. 2 and 
3 1crle minin3 claims arrl ally the westerly IDrtions of the · Cq;>~r Glance 
~. I am 4 miniDJ claims lie within the Lake Mead National Iecreation Area, 
an:) that BLM impr:qlerly declared all or p:>rtions of said ~laims null am void 
ab initio. see Marilyn Dlttal Hansen, 79 ISLA 214 (1984), Santa Fe Mining, 
Inc., supra. 

'Iherefore, pursuant to the auttority delegated to the Board of LaM 
App!als by the Secretary of the Interior, 43 eFR 4.1, the decisim ap~aled 
fran is reversed. 

Administrative Judge 

We cxncur: 

C;~4· 
Adninistrative Jud~ 

R::iOiliie 
Administrative Judge 

3/ '!his is ccnsistent with the location of the claims as srown in the files 
tor A Me 37688 through A Me 37691. 'l11e map used to plot the location of the 
claims therein clearly depicted the boundary cararon to sees. 5 arrl 8 am to 
sees. 4 and 9. The map shCMed 001y a fX)rtion of the Cop{:er Gl.ance Nos. 1 and 
4 c.la ims as be ill9 10ca ted on wi thdr awn laoo. 
h) GFS(MIN) 54(1984) 

81 IBLA 299 GFS(MIN) 103(1984) 
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Federal Land Policy and Management Act of 1976 (FLPMA), 43 U.S.C. S l744(b) 
(1982), and 43 CFR 3833.1-2(b) (1982). The map which accompanied appellant's 
notices of location irxiicates that the claims are 8i tuated in secs. 4, 5, 8, 
aoo 9, T. 29 N., R. 17 W., Gila am Salt River meridian, Mdlave County, 
Arizona. 

In its June 1983 decision, BIM declared. appellant 's mini~ claims null 
arrl void ab initio to the extent they included laoo within the Lake Mead 
National Recreation Area, i.e., portions of the Copper Glance Nos. 2 arrl 3 
minirq claims and all of the Cq>per Glance Nos. 1 and 4 mininJ claims. BIM 
noted that sees. 5 an::! 8, T. 29 N., R. 17 W., Gila an:! Salt River meridian, 
Arizona, were included in the Lake Mead National Recreation Area established 
by COrlJress pursuant to the Act of October 8, 1964, 16 U.S.C. S 460n (1982). 
BLM further stated that within the Lake Mead National Recreation Area minerals 
which are generally subject to location uroer the general mini~ laws will 
only be subject to mineral leasing, citing Rilite Aggregate Co., 26 IBlA 197 
(1976). a BU1 pointed out that sees. 5 am 8 are "presently under Lake Mead 
Mineral Leases A 10896-7, dated effective February 1, 1980, to Resources 
International Partners, ErkJlewood, Colorado. It BIM concluded that appellant's 
mini~ claims, to the extent they were located on lard not available for min
eral entry, must be declared null am void ab initio. 

In his statement of reasons for appeal, appellant contends that only a 
"small portion" of each of the Copper Glance NaI. 1 am 4 minin;; claims was 
located within sees. 5 and 8 and that "no part N of the Copper Glance Nos. 2 
ard 3 minirYJ claims was so located. In addition, appellant argues that he 
located minirg claims on the subject land prior to establishnent of the Lake 
Mead National Recreation Area: 

I staked these claims the 7th day of March 1960 aoo have 
diligently kept the assessment work done aM recorded the work 
with the State of Arizona for 23 years. ' 

I filed with the Bureau of Land Management on April 4, 
1979, arrl was given the Serial Nos., PW::. 37688 thrOJgh AM<: 37691 
for Cq;>per Glance No9. 1 through 4. I filed with the State of 
Arizona August 28 i 1979, aoo sent cq:>ies to the Bureau of Land 
Management. 

I received filing reminders from the BLM. for 1980, 1981, 
ard 1982 and sent copi"es to the BLM of the assessment work filed 
with the state. ()n May 4, 1982, I received a letter fran the BIJ1 
stating that they had not receivoo my state copy of the annual 
assessment work for 1979. I did not have a receipt or proof of 
mailing the assessrrent work paper, so I re-filed the claims and 
was given new serial n\..Utt.)ers for Copper Glance Nos. 1 through 
4 -- AM<: 183666 throogh NILe 183669. [YJ 

!( The Board has reviewed the case files for A Me 37688 through A Me, 37691 
and found that BLM issued a decision on May 4, ,1982, declaring the claims 
abandoned and void for failure to file either evidence of annual assessment 
work or a notice of intention to hold the c1ailns on or before OCt. 22, 1979, 
pursuant to section 314(a) of FLPMA, 43 U.SoC. § 1744(a) (1982). That deci
sion became final when no appeal was filed within the prescribed time pericx:1. 

a) GFS(MIN) 52(1976) 
81 IBLA 296 
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[2] :Recently, the Board held that it was imp:oper for BLM to daclare 
null and ~id ab initio that I,X)rtiO'l of a lcXie mininJ claim located 00 with
dra\tl'l lands when the claim is located in part en withdr8.'lll lands ard in p!lrt 
on laros stbject to mineral entry. In Santa Fe Mining, Inc., 79 IBIA 48 
(1984) ,gwe said at page 51: 

[2] NotwithstaroiBJ everythirxj that has been said hereto
fore o:nceming the psrtial locatim of lode claims Ql patented 
or wi tbjrawn lanj, or upxl land in states not slDject to the 
minio; law, we must rep!at that, as Bt"inkerhoff ooIds, such 
claims are oot null ard void ab initio to the eXtent <1 their 
inclusioo citSuch lands. Nlile those claims may not afford the 
claimant any rights ~atever in the' lands intD which the claim is 
f8rtially {X'Ojected, the configuratioo of a claim of that kind 
might, in the IX"qler cirClJl1Etanoes, invest the claimant with 
extralateral rights in other laOO be~ or a:ljarent to that land 
which is clcsed to mineral entry. See,~, \tbods v. Holden, 
[26 L. D. 198 (1898) 1. 'lberefore, arr.nke?fiOff' s fi'ilding that the 

{X)rtioos of lode claims embracing patentii3 laOOs are not void is 
oorrect. (ElrPlasis in original .. ] --

~re minirg claims are located entirely on witl'x!rawn lands, however, it is 
pro~r for BI.M to declare them null am void ab initio. 

~cordill31y, we must oonsider whether app!llant' s minirr:J claims are 
included in whole or in part within the Lake ~a:1 Natiooal tecreation Area. 
BrM stataJ in its decisioo that the recreatial area incllXies secs. 5 and 8, 
T. 29 N., R. 17 W., Gila ard Salt River Iferidian, Arizcna. App!llant main
tains that ally a small portioo of the Cqlper Glance to3. 1 am 4 claims, 
aOO no part of the ~r Glance MJs. 2 and 3 claims are located in sees. 5 
am 8. 

I t is i.mp::)ssible to tell the exact location of appellant' s mini.J'¥3 
claims in relatiOl to the> pl.t>lic land surveys from his notices of location. 
An examination of tie map filed with BLM at the tine of filing the locatial 
notice raises sutstantial doubt that any part of the Cq;>p!r Glance Nos. 2 and 
3 cla ims or that the easterly ~rtions of the Cq>per Glance M:'S. 1 ard 4 
claims are located within sec. 5 or sec. 8. '!he photocopy of the topographic 
map sLtmitta3 for recordatioo d!picti.rr:j the location of apptllant's claims 
shows cnly part of sees. 5 and 8. It apt:ears that mudl of the east half of 
sees. 5 ariJ 8, ard all eX cdjoin~ sees. 4 ani 9 are not depicted en the map. 
Apparen tly, app!llant plotted his cla ims 00 the map und!r the i.nq;ress ioo that 
~ right ~ of the map sOOwed the CXltIlCn bomdary lines between sees. 4, 
5, 8, and 9. If these sectioo lines \Ere as appellant apparently '-I'\derstcx;)d 
them to ~, only a small portioo of the Ccpp!r Glance ~~ 1 am 4 claims 

fn. 2 (cootirued) 
16 U.S.C. S 46<h-3 (1982). See 45 FR 84390, 84393-94 (D!c. 22, 1980). '!bus, 

>----

the t:epartnent has restricted the exploration and develq;oent of locatable >~ 
minerals to 1easi.n3 pursuant to the regulations in 43 eFR Grcup 3500. 

g) GFS(MIN) 48(1984) 

81 IBLA 298 


	Copperglance1-4Mohave723-1-0001
	Copperglance1-4Mohave723-1-0003
	Copperglance1-4Mohave723-1-0004
	Copperglance1-4Mohave723-1-0005
	Copperglance1-4Mohave723-1-0006
	Copperglance1-4Mohave723-1-0007
	Copperglance1-4Mohave723-1-0009
	Copperglance1-4Mohave723-1-0011

